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CASES 

ARGUED    and    DETERMINED 

IK    1-K* 

Courts  of  COMMON  PLEAS, 

AMD 

EXCHEQUER-CHAMBER, 

IN 

Trinity  Term, 

In  the  Fifty-third  Year  of  the  Reign  of  Georcb  lit. 

Dodsle y  v.  Lady  Hamilton*  JW  a 

/?2?oTSerjt.  had  in  the  laft  term  obtained  a  rule  nifi     K  the  Court  di* 

for  fetting  afide  an  attachment  which  had  iftued  ^W/^t 
6  ihgs  to  be  fet  afide 

againft  the  iheriff  for  not  bringing  in  the  body^and  had  on  terms, the  t emu 
made  it  abfolute  on  payment  of  cofts.     Vaughan  Serjt.  are  a  condition 
in  this  term  moved  to  difcharge  that  rule,  upon  the  ground  J^n^nce^f 
that  the  Defendant  had  never  juftified  bail,  nor  taken  the  terms  the  pro* 
any  other  ftep,  nor  had  paid  the  cofts  of  the  attach-  ^hf  Phimlff 
menk  maypnrfue  them 

without  applica- 

Per  Curiam.  We  have  determined  that  where  any 
thing  is  to  be  doae  upon  terms,  the  terms  are  in  the 
nature  of  a  condition  precedent,  and  that  the  Plaintiff 
inay  fign  judgment  without  application  to  the  Court, 

Vo*V.  V  Vmt 
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Since  therefore  the  cofts  have  not  been  paid  to  the  Plaint* 

tiff,  the  attachment  ftands,  and  he  may  purftie  it  \  and 

they 
Lady  Hamu/tov.  Refufed  the  ruler 


Jum  it.       Rolfi,  Demandant ;  Lacon,  Tenant }  Anoui jHt 

Vouchee, 
llecoveryamend-  Jl  Deed  to  lead  the  ufes  of  a  recovery  in  173ft  con- 

£rX  dSfcva.  ve7ed  At  meffuaSe  <*&**  L™»di  Hall,  with  the 

ty-fiv*  years.  lands  thereto  belonging  in  the  pariihea  of  LownJe  and 
Summer  Leighton.  In  1738  a  recovery  was  fuffered  of 
this  eftate  in  Summer  Leighton.  Lens  Serjt.  fuggefting 
that  it  was  probably  conceived  by  the  perfons  who  pre- 
pared that  recovery,  that  Lonxmde  and  Summer  Leighton 
were  the  fame  parifh,  which  was  not  the  fa£k,  obtained 
permiflion  to  amend  by  inferting  in  the  recovery  the 
parifh  of  «  Lownde"  notwithftanding  the  antiquity  of 
the  tranfa&ion. 


J***  i*  Hardy  v.  Cathcart,  Clerk* 

The  ftatute  ■J'HIS  was  an  a&ion  upon  the  ftatute  43  Geo.  3.  e.  84* 
h^h^^o^  /• ia-  t0  ^over  ceruin  penalties  from  the  Defend* 
dary  to  refide  on    ant,  who  was  a  beneficed  clergyman,  for  non-reiidence, 

*£  pl?F^Ll!l\     The  fecond  count  of  the  declaration  Hated,  that  the  De- 
though  the  ftatutet 

*£  kit  cathedral      fendant,  after  the  palling  of  that  ftatute,  to  wit,  on  the 
do  not  require  it. 

Li  an  action  for  a  continued  non-reiidence,  it  it  not  neceuary  to  arer  the  non- 
yefidence  to  have  been  in  any  one  year. 

In  an  action  for  a  continued  non-reiidence,  it  is  neceuary  to  prove  the  non-refidence 
to  have  commenced  on  the  precife  day,  and  continued  to  the  precife  day,  which  is 
alleged  in  the  declaration.     S^ptbU. 

In  an  action  on  a  penal  ftatute,  if  the  Plaintiff  at  the  trial  takes  his  vsjditft  upon  a 
count  more  profitable  to  him,  and  the  Defendant  has  a  verdict  on  the  reft,  the  Plaintiff 
cannot,  when  he  afterwards  finds  hunfelf  unable  to  hold  his  verdict  on  that  count,  trans* 
fcr  it  to  a  Iefs  profitable  count,  to  which  the  evidence  would  apply. 

A  prebend  ia  neither  a  dignity  nor  a  benefice. 

Ipth 


n*  raft  Fi*rr-THxfcD  Tsar  op  GEORGE  IE. 

19th  of  Auguft  181 1,  and  for  along  time,  to  wit,  for  1813. 
two  years  then  laft  paft  had  been,  and  ftill  was  a  fpiri- 
tual  perfon,  and  reftor  of  die  reftory  of  the  pariih 
church  of  Metify,  in  tjriM  county  of  Xorht  and  for  and 
during  all  that  time  '^defied  of  that  benefice;  that 
being  fuch  fpiritual  perfon,  and  fo  poflefled,  he  did,  after 
the  making  of  the  faid  aft,  without  fuch  fufficient  caufe 
as  in  or  under  any  aft  or  afts  of  parliament  recited  or 
mentioned  in  the  fame  aft  is  fpecified,  of  fuch  other 
fufficient  caufe  as  would  exempt  the  Defendant  from  any 
of  the  pains,  penalties,  and  forfeitures  under  the  faid  re- 
cked afts  for  any  non-refidence,  and  without  hating 
any  fuch  licence  or  exemption,  as  is  in  the  faid'aft  of 
43  G*.  3.  mentioned  for  that  purpofe,  wilfully  abfent 
himfetf  from  his  faid  benefice  for  a  period  exceeding 
eight  months  together  \  to  wit,  on  the  10th  day  of  08o~ 
btr  18 1  a,  and  for  the  fpace  of  nine  months  then  next 
following ;  and  did  during  all  that  time  make  his  reft- 
dence  and  abiding  at  fome  other  place  or  places  than, 
and  except  at,  fome  other  dignity,  prebend,  benefice, 
donative,  perpetual  curacy,  or  parochial  chapelry,  of 
which  the  Defendant  was  poflefled,  contrary  to  the  form 
of  the  ftatute.  And  that  the  reftory,  during  the  time 
the  Defendant  fo  abfented  himfelf,  was  of  a  large  annual 
value,  to  wit,  of  1200/.,  after  dedufting  therefrom  all 
outgoings,  (except  any  (Upend  pud  to  any  curate) $  and 
by  reafon  of  the  premifes,  and  by  force  of  the  ftatute,  an 
iftion  had  accrued  to  the  Plaintiff,  to  demand  and  have 
from  the  Defendant  a  large  fum,  to  wit,  8.00/.,  being 
two-thirds  of  the  annual  value  as  laft  aforefaid.  The 
third  count  charged  the  Defendant  with  abfenting  him- 
felf from  Meihly  for  a  period  exceeding  fix  months  to- 
gether, and  not  exceeding  eight  months.  Another  of 
die  counts  charged  him  with  abfenting  himfelf  from 
Mtttiy  for  the  like  periods,  to  be  accounted  at  feveral 
times  in  the  year.  The  eighth  count  ftated  that  the  De- 
B  a  feudant, 
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fendant,  after  the  paffing  of  the  aft,  viz.  on  19th  Augtfi 
181 1,  and  for  a  year  then  laft  pad,  had  been,  and  (tilt 
was  a  fpiritual  perfon,  and  vicar  of  the  vicarage  of  the 
parifii  church  of  Kippax  in  the  fame  county,  and  for  and 
during,  all  the  time  aforefaid  poflefled  of  that  benefice* 
And  that  being  fuch,  and  fo  poflefled,  he  did,  after  the 
making  of  the  aft,  without  fufficient  caufe,  as  in  or 
under  any  a£fc  or  a£ks  of  parliament  recited  or  mentioned 
in  the  ad  43  Geo.  3.  is  fpecified,  or  fuch  othet  fuflicient 
caufe  as  would  exempt  the  Defendant  from  any  of  the 
pains,  penalties,  and  forfeitures  under  the  faid  recited 
aete  for  any  non-refidence,  and  without  having  any  fuch 
licence  or  exemption  as  is  in  the  a&  43  Geo.  3.  mentioned 
for  that  purpofe,  wilfully  abfent  himfelf  from  his  laft- 
mentioned  benefice  for  a  period  exceeding  three  months, 
and  not  exceeding  fix  months,  to  wit,  on  the  8th  of  May , 
*3i  1,  for  the  fpace  of  three  months  and  ten  days  then 
next  following,  and  did  during  all  that  time  make  hit 
refidence  and  abiding  at  fome  other  place  or  places,  than* 
and  except  at,  fome  other  dignity,  prebend,  benefice, 
donative,   perpetual  curacy,  or  parochial  chapelry,  of 
which  the  Defendant  was  poflefled,  contrary  to  the  ft*- 
tute 5  and  the  Plaintiff*  averred  that  the  faid  vicarage* 
during  the  time  the  Defendant  fo  absented  himfelf,  wa§ 
of  the  annual  value  of  600/.,  after  deducing  therefrom 
all  out-goings,  (except  any  ftipepd  paid  to  any  curate,) 
and  by  reafon  of  the  premifes,  and  of  the  ftatute,  ail 
aftion  had  accrued  to  the  Plaintiff  to  demand  from  the 
Defendant  a  larger  fum,  to  -wit,  200/.,  being  one-third 
of  fuch  annual  value.    The  tenth  count  ftated  that  the 
Defendant,  on  the  19  th  of  Augujl  181 1,  and  for  two 
years  then  laft  paft,  had  been,  and  dill  was  a  fpiritual 
perfon,  and  prebendary  of  the  prebend  of  Langtoft, 
founded  in  the  cathedral  and  metropolitan  church  of  St. 
Peter  in  Tori,  and  for  and  during  all  the  time  aforefaid 
poflefedof  the  kid  pretend,  and  that  being  fuch,  &c. 

difaffirm* 


Clcskt 
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f difaffirming  his  exemption,)  the  Plaintiff  averred  as  an  of-  1 8 13 . 

fence  that  he  <Jid  wilfully  abfent  himfelf  from  his  faid  pre-       '      -     v 
bend  for  the  whole  of  the  year  of  our  Lord  r8 1  o,  and  aver-  v. 

ring  the  prebend  to  be  of  the  annual  value  of  600/.,  after      Cathcart, 
deducing,  &c.,  entitled  himfelf  to  450/.,  as  being  three- 
fourths  of  fuch  annual  value.  The  Defendant  pleaded  that 
he  was  not  indebted.   Upon,  the  trial  of  this  caufe,  at  the 
Tori  Simmer  aflizes  1812,  before  Wood  B.,  the  Plaintiff 
l^lied  on  the  2d,  8th,  and  10th  counts.    It  was  proved 
that  the  writ  in  this  a£Hon  was  fued  out  on  the  19th  of 
Augujl  181 1 ;  that  the  Defendant  was  reftor  of  Methlyy 
but  no  evidence  was  given  of  the  time  of  his  indu&ion  > 
and  that  he  had  omitted  to  refide  there  during  the  years 
1 8 10  and  18*1 ;  and  that  he  had  no  licence  for  non- 
itfidenjre  during  thofe  years,  but  that  on  May  nth, 
181 1,   after  he  was  induced  to  the  vicarage  of  Kippaxf 
the  Archbilhop  of  Torh  offered  him  a  licence  for  non- 
refidence  for  a  period,  while  he  ftiould  repair  the  vicar- 
age houfe  there,  which  was  then  in  decay,  but  he  did  not 
accept  the  offer.    The  evidence  refpe&ing  Kippate  was, 
that  the  Defendant  was  induced  there  on  the  17th  of 
May  181 1,  and  that  he  did  duty  there  for  a  fortnight; 
but  there  was  no  other  evidence,  that  during  fuch  fort- 
night he  refided  within  that  pariih ;  neither  was  there 
.any  evidence  that  he  had  during  that  time  abfented  him- 
felf.   The  vicarage  houfe  was  at  that  tune  occupied  by 
another  family.    He  had  not  refided  there  between  the 
end  of  that  fortnight  and  the  commencement  of  the 
a£tion.     The  repairs  were  begun  about  the   17th  of 
June,  and  fourteen  or  fifteen  men  were  kept  regularly  at 
work  on  them,  and  about  eight  hundred  pounds  had  been 
laid  out  thereon.    The  Defendant  with  his  family  had 
begun  to  inhabit  the  houfe  about  a  fortnight  before  the 
trial.     The   evidence  with  refpeQ:  to  the  prebend  of 
L*ngtoft  was,  that  there  were  founded  in  the  cathedral  of 
Tori  certain  prebends,  and  certain  refidentiary  canon- 
ries  j  that  the  latter  had  greater  emoluments  than  th? 
B  3  former, 
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^T£""/  prebendary  of  Langtaft  was  not  a  canon  refidentiary  5 

v,  that  the  whole  duty  which  by  the  conftitution  of  the 

Cathcabt,  cathedral  church  was  required  of  a  prebendary,  was  to 
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preach  three  fermons  in  the  courfe  of  the  year  in  the 
minfter  at  Fork,  and  to  officiate  on  certain  occafions  at 
the  altar.    That  the  prebend  of  Langteft  was  endowed 
with  a  prebendal  houfe,  which  had  long  been  divided 
into  feveral  diftinft  houfes,  and  had  been  leafed  out  by 
the  Defendant's  predeceffor  to  feveral  perfons,  for  three 
lives  and  the  lives  and  life  of  the  furvivors  and  furvivor, 
according  to  die  pra£Hce  of  demifing  other  ecclefiaftical 
eftates,  and  that  the  lives  named  in  thofe  leafes  were 
ftill  in  exiftence ;  that  it  was  the  univerfal  pra&ice  with 
mil  the  prebendaries  in  that  cathedral,  to  leafe  out  their 
prebendal  houfes  in  like  manner :  that  no  ftatute,  canon, 
or  regulation  of  the  cathedral  church  required  refidence 
of  the  prebendaries,  but  that  the  canons  refidentiary 
were,  by  the  cohftitution  of  their  endowment,  required 
to  refide.    The  Plaintiff  gave  in  evidence  a  rule  of  court 
which  had  been  moved  for  in  Hilary  term  181 2,  under 
the  direction  of  the  ftatute  43  Geo.$.  r.  84./  13.  re- 
quiring the  Archbifhop  of  Tori  to  certify  the  annual  value 
of  the  Defendant's  feveral  pieces  of  preferment,  and  the 
Archbiihop's  certificate  made  thereon,    in  which   he' 
terrified  that  the  reputed  annual  value  of  the  re&ory  of 
Methly  was  900/.,  that  of  the  vicarage  of  Kippak  300/., 
and  that  of  the  prebend  of  Langtoft,  founded  in  the  cathe- 
dral and  metropolitan  church  of  Tori,  jflj.    For  the  De- 
fendant it  was  objefted,  ift,  that  with  refpe^to  Kippaxf 
the  offence  laid  being  a  non-refidence  commencing  from 
the  8th  of May,  whereas  the  Defendant's  duty  of  refidence 
did  not  commence  till  the  I'jihoiMay,  his  abfenting 
himfelf  for  three  months,  commencing  on  the  18th  of 
May,  was  not  the  feme  offence  alleged  in  the  count,  and 
that  this  was  a  fatal  variance  between  the  allegation  and 
the  proof j  and  fecondly,  that  his  doing  the  duty  of  the 

church 
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church  for  the  firft  fortnight,  was  primifacU  evidence 
of  his  being  refident  upon  that  benefice  during  that  pe- 
tiod,  which  would  extend  to  the  31ft  May>  and  that  in* 
afinuch  as  the  writ  was  fued  out  on  the  19th  of  Auguftt 
he  could  not  be  found  guilty  on  this  count,  becanfe  there 
were  not  three  months  to  elapfe  between  the  31ft  of 
Msj  and  the  commencement  of  the  action :   thirdly, 
that  the  prebend  of  Langtcft  was  not  fuch  a  fort  of  pre* 
bend  whereon  refidence  was  required  within  the  ftatute 
43  Geo.  3.9  which  muft  be  taken  to  include  fuch  prebends 
only  as  had  cure  of  fouls,  or  other  duty  which  could  not 
he  performed  without  refidence ;  and  that  even  if  it  were 
fuch  a  prebend  whereon  reGdenoe  is  required,  the  34th 
fe£fion  of  that  s£t  exempted  the  Defendant  from  penal- 
ties, during  the  leafes  made  by  his  predeceflbr,  which 
prevented  his  obtaining  pofleffion  of  his  prebendal  houfe* 
Mb  objedion  was  made,  or  any  queftion  raifed,  on  the  fe* 
cond  count,  as  to  the  time  from  which  the  commence* 
incut  of  the  year  intended  by  this  ftatute  was  to  be  com- 
puted.   Wood  B.  dkeded  the  jury,  as  to  Kippax,  that 
the  Defendant  could  not  obtain  pofleffion  of  the  vicarage 
houfc  fo  as  to  refide  in  die  houfe  inftantly 1  that  as  he 
had  performed  the  duty  for  a  fortnight,  it  was  for  the 
jury  to  colled,  whether  he  had  not  been  refident  there 
during  that  fortnight}  and  if  he  had,  there  were  not 
three  months  during  which  the  Defendant  could  be^uilty 
of  noo-refidenoe  between  his  induction  and  the  com- 
mencement of  the  aOiony:  if  they  thought  there  was 
evidence  of  the  Defendant's  aon-refidence  there  for  more 
than  three  months  between  the  day  of  his  induction  and 
the  day  of  fuing  out  the  Plaintiff's  writ,  there  was  an 
offence  proved  fufficiently  correfponding  with  the  de~ 
fcription  in  the  count.    And  as  to  the  prebend  of  Lang* 
ioky  that  inafmuch  as  the  word  prebend  was  exprefsry 
included  in  the  aft,  he  could  not  diftinguilh  between  one 
lost  of  prebend  and  another;  but  he  referred  the  point 
£  4  whether 
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whether  this  fpecies  of  prebend  was  within  the  ad.  The 
jury  found  a  verdift  for  the  Plaintiff  for  600/.  upon  the 
fecond  count,  for  100/.  on  the  eighth  count,  and  for 
35/.  5/.  upon  the  tenth  count,  and  a  verdift  for  the  De- 
fendant upon  all  the  other  counts. 

Lens  Serjt.  in  Michaelmas  term  18 12,  upon  the  fame 
grounds  which  had  been  taken  by  the  Defendant  at  the 
trial,  except  that  he  omitted  diftin£Uy  to  point  at  the 
materiality  of  the  day  on  which  the  non-refidence  was 
averred  to  commence,  moved  for  a  rule  ntfi  to  fet  afide 
the  verdi&  which  had  been  taken  on  the  eighth  and  tenth 
counts,  and  to  have  a  new  trial ;  and  he  alfo  moved  in 
arreft  of  judgment  upon  the  fecond  count,  upon  the 
ground  that  it  averred  the  Defendant  to  have  abfented 
himfelf  from  Methly  for  a  period  exceeding  eight  months, 
to  wit,  on  the  xoth  of  Ocloter,  and  from  thence  for  nine 
months  then  next  following,  without  averring  it  to  be  in 
any  one  year,  whereas  the  offence  defignated  by  the  fta* 
tute,  was  the  abfenting  himfelf  for  more  than  eight 
months  together  in  any  one  year.  If  the  Plaintiff  had 
alleged  the  offence  according  to  the  defcription  prefcribed 
by  the  aft,  he  would  have  been  nonfuited  j  for  theredid 
not  on  the  10th  of  Oclober  remain  eight  months  together 
then  to  come  or  unexpired  within  the  year. 

Gibbs  J.  obferved,  that  the  queftion  on  this  point 
would  be,  whether  the  year  was  to  be  computed  as  the 
calendar  year,  beginning  from  the  1  ft  of  January,  or  whe- 
ther it  was  to  be  computed  from  the  day  of  the  Defend* 
ant's  indu£lion ;  and  enquired  whether  there  was  any 
evidence  of  the  day  of  the  Defendant's  indu&ion  j  and 
hearing  there  was  none,  he  inclined  to  think  that  the 
verdiA  on  that  count  could  not  be  fupported,  for  if  the 
year  was  computed  from  the  day  of  indu&ion,  there  was 
n#  evidence  by  which  it  could  appear  from  what  time 
ix  the 
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the  year  was  to  be  dated,  and  if  it  was  to  be  computed 
by  the  calendar  year,  then  the  verdi&  could  not  be  fup- 
ported,  becaufe  'it  was  clear  that  there  were  not  eight 
months  of  the  calendar  year  remaining  after  the  10th 
day  of  Q&ober  in  that  year. 

Chambre  J.  threw  out,  that  it  might  poflibly  be  the 
•  intention  of  the  a£t  to  compute  the  year  from  the  day 
of  palling  the  a&.     (The  ad  received  the  royal  affent  on 
die  7th  olJuIy  1803.) 

Heath  J.  obferved,  that  the  Plaintiff  had  not  fhewn 
it  to  be  eight  months  in  any  one  year,  computing  either 
from  the  one  period  or  from  the  other,  and  the  count 
mod  fhew  that  it  was  eight  months  within  a  year  com* 
puted  in  one  way  or  the  other.  The  Court  granted  a 
rule  nifi  on  all  the  points. 

Beft  Serjt.   in  Eafter  term  18 13,  (hewed  caufe.    He 
contended,  ift,  as  to  Kippax,  that  the  Defendant  ought 
to  have  proved  that  he  refided  the  firft  fortnight  within 
his  parifb,  of  which  his  ferving  the  church  was  not  fuffi* 
cient  evidence.    [The  Court  relieved  him  as  to  this 
point,  obferving  that  the  jury  having  found  that  which 
was  a  matter  purely  for  their  confederation,  that  the 
Defendant  had  abfented  himfelf  from  Kippax  for  a  pe- 
riod of  three  months  together  fubfequent  to  his  induction 
they  were  Satisfied  with  the  fufficiency  of  the  evidence 
of  that  faft,  and  would  not  difturb  the  verdift  on  that 
ground*].   That  fact  being  proved,  and  the  fubftantial 
allegation  of  the  offence  being,  that  he  abfented  himfelf 
for  a  period  of  more  than  three  months  together,  it  is 
immaterial  whether  the  non-refi.dence  commenced'  from 
the  day  alleged  in  the  declaration,  or  from  any  other  day, 
unlet  it  were  proved  to  commence  from  fome  day  which 
tendered  the  circumftance  of  time  material.    It  is  not 
aecefiary  to  prove  a  murder  to  be  committed  on  the  day 
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18x3.         Wleged  in  the  indi&ment*    This  it  not  like  the  cafe  of 
ufury,  in  which  it  it  neceflary  to  allege  from  what  day 
to  what  other  day  the  forbearance  it :  the  reafou  of  that 
Cathcajkt,      cafe  is,  that  it  is  the  description  of  a  contraft,  which 

CMu  muft  be  truly  ftated,  otherwife  it  is  a  different  contrail* 

But  whether  it  is  material  or  not  to  prove  the  offence  to 
hare  commenced  at  the  day  allegedi  fuffice  it  to  lay,  that 
obje&ion  is  now  for  the  firft  time  taken,  for  the  rule  was 
not  obtained  upon  this  ground,  (to  which  GMt  J.  agreed) 
therefore  it  is  too  late  to  make  it  how.  2.  As  to  Lang* 
toft%  refidence  on  a  prebend  is  required,  not  only  by  the 
exprefs  words,  but  by  the  purview  of  die  fevers!  ads* 
The  preamble  of  the  ftat.  ai  H.  8.  *.  13.  exprefies  it  to 
be  made  not  merely  for  die  curt  of  finds,  but  «  for  the 
more  quiet  and  virtuous  increafe  and  maintenance  of 
divine  fervice,  the  preaching  and  teaching  the  word  of 
God,  with  godly  and  good  example  giving,  the  better 
difcharge  of  curates,  the  maintenance  of  hofpitality,  the 
relief  of  poor  people,  the  increafe  of  devotion,  and  good 
opinion  of.  the  lay  fee  towards  the  fpiritual  perfons,"  and 
it  requires,  /.  %6.  "  that  every  fpiritual  perfon  promoted 
to  any  archdeaconry,  deanery,  or  dignity  in  any  monafte* 
ry,  or  cathedral  church,  or  other  Church,  conventual,  of 
collegiate,  or  being  beneficed  with  any  parfonage  or  vi+ 
carage,  (hall  be  perfooally  refident  upon  his  faid  dignity, 
prebend,  or  benefice."  It  is  true  that  if  a  prebendary 
has  other  preferment  with  cure  of  fouls,  he  ought  to  re* 
fide  upon  that  benefice  where  his  cure  of  fouls  is,  becaufe 
there  he  has  wider  fcope  for  the  erercife  of  all  the  virtues 
afcribed  to  him  by  that  a£t ;  but  if  he  has  no  cure  of 
fouls,  he  muft  refide  where  his  prebend  lies,  and  if  he 
has  both,  and  negle&s  to  refide  on  either,  his  cute  of 
fouls  which  he  neglefts  (hall  not  excufe  his  non- refidence 
on  his  prebend.  It  is  urged  that  no  regulations  of  the 
cathedral  of  Yvrk  require  refidence,  but  it  is  not  to  he 
prefumed  that  the  only  intent  of  this  a£k  was  to  enforce 
the  collegiate  regulations  of  theft  churches.    It  goes 

much 
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Broch  further  than  they  do,  and  the  prebend,  (is,  per 
Curiam^  neither  a  dignity  nor  a  benefice,)  but  it  has 
duties  for  the  prebendary  to  perform  in  his  cathedral. 
He  ought  to  attend  divine  worfhip  there,  not  confining 
it  to  the  barely  preaching  three  fermons  in  a  year ;  he  is 
the  counsellor  of  the  Bifliop  in  fpiritualities,  and  is  to  re* 
ftrain  him  in  temporaries.  Dean  and  Chapter  of  Nor- 
wich's eafe>  3  C*.  75Jy/Although  the  church  ezprefsly 
defignates  fome  of  its  members  as  canons  refidentiaries, 
it  does  not  thereby  difcharge  the  others  of  their  legal 
duties.  The  leafe  of  the  prebendal  houfes  affords  no 
defence  $  for  if  die  Defendant  is  bound  to  refidence,  the 
law  avoids  the  leafe  of  his  predeceffor,  and  it  became  the 
duty  of  the  prebendary  to  pnrfue  his  remedies  for  the  re* 
covery  of  the  poffeffion.  The  Court  cannot  add  to  the 
word  prebend  in  the  flat.  43  Geo.  3.  a  qualification 
which  the  Jegiflature  has  not  expreffed.  3.  As  to  Mtth* 
lj.  There  is  an  obvious  diftin&ion  between  the  term* 
in  which  the  ftatute  21  H.  8.  c.  13.  defcribesthe  offence 
of  continued  non-refldence,  and  thofe  which  are  ufed  in 
the  ftat.  43  Geo.  3.  Neverthelefs,  if  the  verdi£t  cannot 
be  fupported  on  the  2d  count,  the  Court  will  permit  the 
Plaintiff  to  transfer  it  to  one  of  the  counts  which  ftate 
fttch  a  (hotter  continued  abfence  as  will  agree  with  the 
evidence,  and  come  within  the  limits  of  fuch  an  year  as 
die  count  ought  to  defcribe.  [Per  Curiam.  The  jury 
have  difpofed  of  all  the  other  counts,  by  finding  a  verdift 
on  them  for  die  Defendant :  therefore  the  Plaintiff,  who 
at  the  trial  elefted  to  take  his  verdift  on  the  2d  count, 
as  being  the  mod  profitable  for  him,  cannot,  if  he  finds 
fcimfelf  now  unable  to  hold  it  On  that  count,  abandon 
that,  and  apply  the  verdift  to  any  other  count,  he  muft 
therefore  try  whether  this  count  will  fupport  his  verdi£h] 
This  a£t  defcribes  two  piaffes  of  offences,  the  one  a  con* 
tmued  abfence,  the  other,  the  abfenting  himfelf  for  vari* 
ens  periods  to  a  certain  aggregate  amount  in  any  one 
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year.  All  the  precedents  of  declarations,  from  the  time 
of  the  ftatute  21  H.  8.  c.  13.  /  26.  purfue  this  form. 
If.  the  interpretation  contended  for,  that  the  three  months 
mutt,  be  in  one  calendar  year,  is  to  prevail,  a  clergyman 
may  abfent  himfelf  from  his  cure  the  laft  three  months 
except  one  day  of  one  year,  and  the  firft  three  months 
except  one  day  of  another  year,  viz.  from  the  ad  of  Oc- 
tober  to  the  30th  of  March ,  with  impunity.  .  The  inten- 
tion of  the  legiflature  was,  that  if  an  incumbent  were,  at 
«ny  time  whatsoever,  abfent  from  his  benefice  for  a  period 
of  three  months  together,  or  for  feveral  times  in  any  one 
year,  amounting  to  three  months,  in  either  of  thofe  cafes 
the  offence  fliould  be  punifliable  ;  and  the  terms  of  the 
aft  clearly  exprefs  the  offence  to  be  the  not  refiding  for 
three  months  together.  If  this  be  fo,  this  alone  will  be 
an  anfwer  to  the  motion  in  arreft  of  judgment;  but  the 
declaration  goes  further,  and  fpecifies  the  abfence  to  be 
for  a  period  exceeding  8  months,  viz.  upon  and  from 
Che  10th  of  Oclober  1811,  for  the  fpace'^of  9  months 
then  next  following,  which  clearly  {hews  an  abfence  of 
9  months  within  one  and  the  fame  year,  computed  from 
the  10th  of  Oclober.  [Gibbs  J.  I  have  looked  at  the  en- 
tries, and  can  find  no  entry  in  Town/end  or  Cornweli's 
tables  which  countenances  your  interpretation.  I  have 
looked  at  LUL  Ent.  151.  and  Raft.  599.  which  are  de- 
clarations for  continued  non-refidence,  but  they  both  ftate 
the  precife  period  of  non-refidence.  There  is  this  ma- 
te Al  diftin&ion  between  the  a£ts  21  H.  8.  and  43  6. 3. 
that  in  the  former  there  is  only  one  penalty,  viz.  10/.  for 
abfence  by  the  fpace  of  one  month  together,  or  by  the 
fpace  of  two  .months  to  be  accounted  at  feveral  times  in 
any  one  year,  and  that  penalty  could  not  be  augmented 
or  varied  at  the  will  or  by  the  contrivance  of  any  one  or 
more  profecutors.  But  that  is  not  fo  with  the  latter 
ftatute.  For,  fuppofe  a  re&or  to  be  abfent  fix  months, 
three  at  the  end  of  one  year,  and  three  at  the  beginning 
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of  another,  under  the  former  ftatute  a  Plaintiff  or  Plain- 
tiffs might  recover  precifely  the  fame  number  of  penal- 
ties for  fo  many  continued  abfences  of  one  month  each, 
at  if  the  fix  months  had  been  all  in  the  fame  year  5  but 
under  the  latter  ad,  if  the  Defendant  may  be  fued  for 
non-refidence  for  three  months  at  the  end  of  one  year,  and 
for  another  non-refidence  of  three  months  at  the  begin- 
ning of  the  next,  the  penalties  in  that  cafe  would  amount 
to  two-thirds  of  the  annual  value  of  the  living  5  whereat 
if  the  non-refidence  for  fix  months  together  is  laid  as 
one  offence,  the  Plaintiff  can  recover  only  half  a  year's 
profits  of  the  benefice,  as  the  penalty.  The  fame  diffi- 
culty, however,  would  arife  if  feveral  Plaintiffs  were*  to 
fue  j  for  as  foon  as  a  clergyman  has  been  non-refident 
three  months,  A.  may  fue  ;  and  as  foon  as  he  has  com- 
pleted another  three  months  abfence,  B.  may  fue ;  and 
when  he  has  completed  another  three  months,  C.  may 
fue,  and  at  the  end  of  the  year  D.  may  fue ;  fo  that 
for  four  times  three  months,  abfence,  they  may,  between 
them,  recover  a  whole  year's  and  a  third  of  a  year's 
value,  although  for  a  whole  year's  abfence,  alleged  as 
one  offence,  die  Plaintiff-  can  only  recover  three-fourths 
of  the'  annual  value.]  The  fame  difficulty  occurs  on 
the  conftru&ion  of  the  aft,  whether  it  be  confidered 
with  relation  to  periods  which  are  parcel  of  two  feveral 
calendar  years,  or  to  the  feveral  parts  of  one  year. 

Lens,  in  fupport  of  his  rule,  contended,  firft,  as  to 
Kippaxy  that  the  verdi&  was  not  fupported  by  the  evi- 
dence, the  performance  of  the  fortnight's  duty  being 
fufficient  evidence  of  refidence  during  that  time,  and 
there  not  being  three  months  for  non-refidence  after- 
wards before  th*  fuing  out  of  the  writ  5  [but  the*  Court, 
interrupting  him,  held  that  that  was  purely  a  queftion 
for  die  jury,  to  whom  it  was  fairly  left,  aqd  who  by 
their  verdict  had  difaffirmed  the  Defendant's  refidence 
during  that  fortnight.]    The  evidence  does  not  fupport 
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the  finding  of  a  non-refidence  on  Kippa*  for  three 
months,  commencing  from  the  8th  of  May.  The  date  a 
material,  for  he  may  have  occafion  to  ufe  the  record  of 
this  judgment  as  his  defence  againft  another  a&ion  to 
be  brought  for  the  fame  non-refidence  :  it  cannot  there- 
fore fuffice  for  the  Plaintiff  to  prove  the  Defendant 
guilty  of  non-refidence  at  fome  other  time  than  the  time 
alleged ;  for  if  it  would,  the  record  could  not  prove  that 
he  has  before  paid  the  penalty  for  the  fame  offence.  If 
it  be  not  material  to  keep  it  to  the  very  day  dated,  there 
is  no  other  limit  that  can  be  prefcribed ;  but  it  would 
be  competent  to  the  Plaintiff  to  (hew  under  this  count 
that  the  Defendant  had  been  non-refident  any  three 
months  whatever  in  any  year  whatever.  If  a  count 
Were  to  aver  that  the  Defendant  was  abfent  for  a  period 
of  more  than  three  months  together,  and  not  exceeding 
fix  months,  without  (hewing  in  what  year  or  at  what 
time  it  took  place,  fuch  count  would  be  clearly  bad. 
[Heath  L  In  refpe£t  of  the  ftatufte  of  limitations,  it 
might  be  neceflary  that  the  count  (hould  make  known 
tQ  the  Defendant  whether  he  could  plead  the  ftatute  of 
limitations  or  not,  which  could  not  be  known  unlets  the 
time  of  the  offence  were  dated  on  the  record.]  This  is 
very  fimilar  to  the  cafc  of  ufury,  in  all  refpefts,  except' 
that  this  is  not  the  cafe  of  a  contrail  j  and  the  averment 
of  an  ufurious  tranfa&ion,  omitting  the  dates  of  the  day* 
month,  and  year,  would  clearly  be  bad.  "The  declaration 
in  RmfleV,  599.,  aVers  that  the  Defendant  wilfully  ab- 
fented  himfelf  from  the  feaft  of  the  Nativity  of  St.  John 
theB+ptifi)  in  the  fixth  year  of  the  king's  reign,  until  the 
fead  of  All  Saints  then  next  following,  for  the  fpace  of 
four  months  cencurrcntium.  Ti*  plea  is,  that  the  De- 
fendant was,  and  continually  from  the  fead  of  the  Na- 
tivity of  St.  Jehm  tie  Baptift,  in  the  year  afbiefaid,  ,unril 
the  fead  of  All  Saints,  to  wit,  for  the  fpace  of  the  faid 
four  months,  had  been  a  chaplain  of  A.  £.,  a  bifliop, 
and  daily  attending  in  hit  family,  and  that  the  bifliop 

was. 
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was,  before  the  faid  feaft  of  die  Nativity  of  &  Jtf*  *£*  1813. 

Baptijl%  and  during  all  the  time  afdre&id,  had  been  one 
of  thofe  to  whom  the  number  of  four  chaplains  was  li- 
mited by  the  a£t ;  fo  that  the  Defendant  there  applies  the 
defence  to  the  particular  dates,  fo  as  precifely  to  cover 
the  charge  made  againft  him ;  a  ftrong  inftance  of  the 
materiality  of  the  time  j  for  if  the  charge  had  not  been 
alleged  with  particularity,  it  would  be  impofiible  to  apply 
the  defence  to  it  in  pleading,    [Gibbs  J.  According  to  the 
Plaintiff's  do£trine,  if  the  Defendant,  to  a  count  for  three 
months'  non-refideoce  upon  and  from  the  10th  of  OBober% 
pleaded  a  judgment  recovered  for  three  months9  non-refi* 
dence  generally,  the  Plaintiff  might  newaffign  that  he  fued 
fornon-refidence  for  another  three  months,  commencing 
from  the  10th  oijum:  and  with  refpe£fc  to  what  has 
been  urged  for  the  Plaintiff,  that  this  point  was  not  made 
ppon  the  trial  and  motion  for  the  rule  *ifi,  it  appears  by 
the  report  of  the  learned  Baron,  that  this  point  wat 
raifed  at  the  trial,  and  direttly  prefented  to  his  atten- 
tion, and  that  he  gave  a  dirett  judgment  upon  it,  via. 
that  if  there  were  three  months  of  non-refidence  between 
the  Defendant's  indu&on  and  the  fuing  out  of  the 
writ,  the  allegation  was  fufficiently  proved.    All  the 
manufcript  precedents  which  I  poffefs,  as  well  as  the 
precedent  in  Lill.  151.,  ftate  precifely  the  time  of  the 
non-Tefidence.]    A  new  aflignment  in  debt  on  a  penal 
ftatute  was  never  yet  heard  of:  the  whole  doftrine  of 
new  alignments  refts  on  the  particular  pra&ice  in  ac- 
tions of  trefpafs,  which  is,  to  do  no  more  in  the  firft 
inftance  than  to  (hew  a  mere  pofleflion  in  the  Plaintiff 
without  more  particularity,  until  the  Defendant's  plea 
renders  it  neceffary  to  new  affign \  but  that  practice  was 
never  yet  applied  to  any  other  form  of  a&ion.    As  to 
Kippax,  therefore,  the  Plaintiff  was  bound  down  tp  the 
proof  of  the  ofience  which  he  had  alleged,  and  inas- 
much as  he  had  alleged  an  offence  which  it  was  irapqf- 
fible  for  the  Defendant  to  commit,  it  is  equally  impof- 
6  fible 
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fible  for  the  Plaintiff  to  recover.  As  to  the  prebend  of 
Langiofty  it  was  not  the  intention  of  the  ftatute  to 
require  any  refidence  contrary  to  the  local  ftatutes  of 
thefe  ecclefiaftical  foundations.  Some  local  ftatute* 
require  total  reGdence,  others  only  a  partial  refidence. 
The  aft  43  G.  3.  embraces  all  prebends  to  which  refi- 
dence may,  from  the  nature  of  the  thing,  be  appli- 
cable ;  but  it  applies  only  to  the  duty  of  the  prebendary, 
whatever  duty  his  particular  prebend  may  impofe  oil 
him.  In  the  cafes  where  refidence  is  one  of  thofe  du- 
ties, this  ftatute  enforces  refidence,  but  not  otherwife? 
the  queftion  therefore  is,  whether  the  nature  of  the 
Defendant's  office  requires  it.  The  univerfal  praftice 
of  demifing  thefe  prebendal  houfes  for  three  lives,  (hew* 
that  it  has  never  been  underftood  in  the  church  itfelf, 
that  refidence  is  required.  The  duty  required  in  preach- 
ing is  for  fo  ftiort  a  period  of  the  year,  that  it  never 
could  occur  to  anyone,  that  it  was  necefTary  to  refide  the 
whole  year  in  order  fc>  perform  it.  The  houfe  is  given 
to  the  prebendary  for  his  fuftentation,  either  to  live  in, 
or  to  let,  as  he  thinks  fit.  If  prebends  were  not  named 
in  the  aft,  inafmuch  as  they  are  neither  dignities  nor 
benefices,  there  would  be  no  word  to  make  refidence  on 
them  a  duty,  even  in  thofe  cafes  where  the  nature  of  the 
Office  requires  refidence ;  the  ftatute,  therefore,  est  vi 
termini,  comprehends  all  prebends,  but  it  -operates  only 
on  fuch  prebends  where  the  ecclefiaftical  duty  and  canon 
law  require  it.  _  But  the  canon  law  is  fo  far  from  re-N 
quiring  refidence  on  prebends,  that  it  was  found  necef- 
fary  to  enaft  laws  in  order  to  reftrift  prebendaries  from 
refidence  on  their  prebends,  to  the  detriment  of  the  cure 
of  fouls  on  their  benefices ;  this  is  done  by  the  44/A  canon 
tfiSojt  Gibs.C0d.196.,  which  is  alfo  careful  to  diftmguifh 
between  fuch  prebends  as  do,  and  fuch  as  do  not  require 
refidence,  and  provides  that  the  prebend  fliall  excufe  no 
tnore  abfence  from  the  cure  of  fouls,  than  during  fuch 
time  as  the  duties  of  the  prebend  require  the  preben- 
dary* 
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toy's  refidence  thereon.    The  34th  fedion  of  the  ftat. 
43  Gl  3.  c.  84.,  provides  for  the  cafe  where  a  predeceflbr 
has  let  the  houfe  of  refidence  belonging  to  any  benefice, 
donative,  perpetual  curacy,  or  parochial  chapelry,  and 
enables  the  fucceflbr  to  avoid  that  leafe j  but  it  makes 
no  fimilar  provifion  for  avoiding  the  leafe  of  a  prebendal 
houfe.    It  therefore  becomes  an  important  queftion, 
whether  the  predeceflbr  had  power  to  demife  this  houfe ; 
for  if  he  had,  fince  the  fucceflbr  hath  no  means  given 
him  of  vacating  the  demife,  it  is   ftrong  evidence  that 
the  ftatute  did  not  intend  that  he  is*  bound  to  refidence. 
As  to  the  argument  that  the  ftatute  does  not  reftrift  the 
refidence  to  prebends  having  cure  of  fouls,  fo  neither 
does  it  annex  cure  of  fouls  as  a  qualification  of  any  of 
the  dignities  and  offices  mentioned  in  the  aft.     As  to  the 
argument  that  refidence  is  required  becaufe  the  preben- 
daries are -of  the  council  of  the  biftiop,  they  have  their 
efpecial  and  feveral  duties  of  their  own  annexed  to  their 
office.     3.  As  to  Metbly.    The  words  of  the  ftatute 
43  G.  3^  which  defcribe  the  offence,  are  in  this  re^>e& 
precifely  fimilar  to  thofe  of  the  21  H.  8.  r.13.,  the  only 
difference  being  in  the  number  of  months.    The  Plaintiff 
contends*  that  if  the  declaration  alleges  a  continued 
abfence,  it  is  not  neceflary  to  allege  it  to  be  in  any  one 
year :  if  it  ftates  an  offence  compofed  of  feveral  abfences, 
he  admits  they  mud  all  be  within  fome  one  year :  but 
there  is  no  ground  for  this  diftinftion.     In  the  one  cafe 
and  the  other  the  offence  mult  confift  of  abfence  within 
fome  one  year.    [Gibbs  J.    I  have  looked  at  feveral  pre- 
cedents, that  in  Lilly,  151.  (*),  and  others,  and  find  that 
they  comprehend  charges  of  continued  non-refidence  in 


*7 


(a)  Fawcett  v.  Cbapman> 
Litt.  151.  The  declaration  al- 
leges that  the  Defendant,  on  the 
4th  of  April*  and  for  a  year  then 
next,  was  vicar,  and  by  the  fpace 
of  teien  whole  months  concur* 
ffng  together  in  the  year  afore- 
&dt  to  be  computed  from  the 
xft  day  of  May  in  the  fame  year, 
was  not  per  Tonally  refident,  but 

VoL.V.  < 


abfented  himfelf  wilfully  by  the 
fpace  of  feven  months.  Though 
the  year  computed  from  4th 
Aprtl  does  not  coincide  with  a 
calendar  year,  the  feven  months 
alleged  fait  within  a  calendar 
year.  Raft.  599.  the  abfence 
alleged  is  for  four  months  within 
one  calendar  year* 

I  parts 
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parts  of  two  yean ;  therefore  tbofe  authorities  will  not 
aid  the  argument,  /  I  believe  in  point  of  practice  it  has 
always  been  confidered,  that  a  continued  non-refidence 
needs  not  to  be  confined  to  any  one  year.  With  refpeft 
to  the  mode  in  which  the' year  is  to  be  computed,  there 
is  no  precedent  exifting  which  Hates  the  time  of  the 
induction  of  the  Defendant.  Now  if  the  year  is  to  be 
computed  by  the  time  of  indu&ion,  and  not  by  the 
calendar,  all  thofe  precedents  muft  be  wrong.  Befides, 
that  will  not  help  the  Defendant.  But  the  effeft  of  the 
a£k  is  this.  If  he  he  non-refident  thrice  three  months, 
he  incurs  three  penalties  of  a  third  of  the  value,  which 
make  an  integer.  If  he  be  abfent  a  whole  year,  lie  incurs 
a  fingle  penalty  of  three^fourths  only  of  the  value,  and 
there  is  no  provifion  in  the  a&  to  prevent  -a  feparate 
informer  from  profecuting  him  at  the  expiration  of  each 
three  months  of  non-refidence.  It  cannot  be,  as  has 
been  fuggefted  for  the  Defendant,  that  the  firft  profecu- 
tion inftituted  for  aon-refidence  is  a  bar  to  any  other 
profecution  for  non-refidence  in  that  year ;  for  it  would 
lave  the  dangerous  effe£k  of  enabling  a  friend,  who 
(hould  fue  him  at  the  end  of  the  firft  three  months  of 
the  year,  to  give  him  permiffion  of  abfence  for  the  other 
.nine.  If  the  ftatute  deferred  all  a£Hont  for  penalties 
till  the  end  of  the  year,  and  diredied  that  one  profecution 
only  {hould  then  be  commenced  for  the  higheft  penalty 
that  had  been  incurred,  it  would  heal  this  incongruity. 
But  this  is  not  fo.  Chambre  J.  If  one  man  fues  for  a 
penalty  immediately  after  the  end  of  the  firft  three 
months,  no  power  of  this  court,  nor  any  word  in  the 
ad,  prevents  another  perfon  from  fuing  again  at  the 
end  of  the  next  three  months,  nor  another  from  fuing  at 
the  end  of  the  third  fimilar  period.  And  if  he  (hould 
abfent  himfelf  for  three  months,  and  then  refide  a  week, 
then  abfent  himfelf  three  months,  and  refide  another 
week,  and  then  abfent  himfelf  three  months  more,  the 
incongruity  would  not  be  healed  by  waiting  till  the  end 
of  the  year,  and  fuing  for  the  higheft  penalty  only  \  for 
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in  that  cafe  a  Plaintiff  muft  recover  the  three  thirds,  and  18 13. 

could  recover  nothing  elfe.]  v 

Be/l)  feeling  the  weight  of  the  arguments  ufed  refpe&- 
ing  the  -count  iox  Kippax,  now  faid  he  would  relieve  the 
Court  from  further  confidering  that  point,  and  abandoned 
that  part  of  his  verdift.  [Gibbs.  J.  You  aft  with  great 
difcretion.  I  think  that  a  queftion  certainly  of  confider- 
able  difficulty.] 

Mansfield  C.  J.    There  being  an  end  of  the  cafe  as 
it  refpe&s  Kippax,  the  only  queftions  remaining  relate 
to  Metbly  and  the  prebend :  as  to  the  prebend,  if  we 
were  at  liberty  to  go  out  of  the  words  of  the  ad,  I  fee 
not  what  great  good  is  to  be  done  by  compelling  a  dafs 
of  perfons  to  refide,  who  by  the  general  pra£tice  of  the 
kingdom  never  do  refide.     The  quantity  of  refidence 
required  of  them  almoft  always  is  in  the  inverfe  ratio  of 
die  number  of  prebends:  at  Wind/or >  where  there  are 
twelve,  a  monthly  refidence  is  fufficient :  at  Norwich  and 
Cbrcbefier  there  are  fewer,  and  they  refide  longer.     How 
the  word  prebend  came  to  be  thrown  into  the  a&  one 
does  not  know :  it  is  ia.the  a£k  21  Hen.  8.  c.13.  alfo :  but 
how  it  cone  there,  or  why,  we  know  not ;  it  is  generally 
fuppofed,  that  when  that  a£t  pafied,  the  king  was  very 
angry  with  the  clergy.     We  muft  confider  ourfelves 
bound  by  the  exprefs  words  of  the  aft,  and  therefore  the 
▼erdift  on  that  count  muft  ftancL     The  only  regaining 
queftion  relates  to  Methly.    The  allegation  is  that  rhe 
Defendant  abfented  himfelf  for  eight  months  between  the 
loth  Oclober  and  9th  July  then  next  following ;  as  to  the 
objedion  made  thereto,  it  does  not  appear  neceflary  that 
anything  more  fhould  be  alleged  or  proved  than  thatwhich 
is  alleged,  and  which  the  jury  have  found ;  therefore 
the  verdi&  muft  ftand  upon  the  fecond  and  tenth  counts* 
Rule  difcharged  as  to  the  having  a  new  trial  on  the 
eighth  and  tenth  counts,  and  as  to  the  arrefting 
judgment  on  the  fecond  count ;  and  a  remittitur  to 
be  entered  as  to  the  debt  found  on  the  eighth  count. 
C  2 
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,          IftwoperfoiM  HTHE  Plaintiff  declared  in  trefpafs,  for  that  the  De- 

one^atfofthT    '  fendant  broke  and  entered  his  clofe  in  St.  Giles's  in 

thicknefs  of  which  the  Fields,  and  pulled  down  and  dcftroyed  a  certain  part 

ftands  on  the  land  of  a  certa-m  wan  0f  the  Plaintiff's  which  he  was  ereaing 

or  each,  they  g 

are  not  therefore  on  the  faid  piece  of  ground,  and  prevented  his  building 

tenants  in  com-  the  fame,  whereby  he  was  prevented  from  enjoying  the 

or°cf  the  land  on  'an<*  ^°  beneficially  as  he  might  have  done,  and  was  put 

which  it  ftands.  to  expence  in  endeavouring  to  rebuild  it.     There  was 

Although  the  another  count  for  breaking  a  wall  of  the  Plaintiff's,  and 

wall  was  ere&ed  .  ,            ,      1                      r 

at  the  joint  ex-  taking  away  the  materials,  and  other  counts  for  pulling 

pence  of  the  two  it  down  a  fecond  time,  when  the  Plaintiff  had  rebuilt  it. 

?Tkf  toute  The  Defendant  P^ed  the  general  iffue.     Upon  the 

14  G.  3.  e.  78.  trial  of  this  caufe,  at  the  Wejlminjier  fittings  after  A/j- 

does  not  make  chaelmas  term  18 12,  before  Mansfield  C.  J.,  it  appeared 

mon  property.  "  *at  ^e  Defendant  was  the  owner  of  a  piece  of  wafle 
.And  if  one  pro-  ground  in  Charles-Jlreet,  Drury-lane,  whereon  formerly 

fhlTilft^ffuch  ftood  a  PuWic-houfe  called  the  ***?'  Head,  which  had 

a  party-wall,  and  been  pulled  down  about  ten  years  fince,  and  the  Plaintiff 

the  other  pulls  was  fce  owner  0f  a  workfhop,  which  flood  on  grdund 

tion,  the  firft  may  on  *c  W{ft  ^e  °*  ^e  Defendant's  ground,  and  next 

maintain  trefpafs  adjoining  thereto,  and  abutting  thereon.     The  Eaftern 

frmSfltT  wal1  of  the  PIaintiff  '8  premifes  had  therefore  been  the 

ftood  on  the  half  Wejlefn  boundary  of  the  Defendant's  houfe,  the  BulPs 

of  the  wall  whkh  Head,  before  it  was  pulled  down,  and  the  Defendant 

'Pontiff's  foil.  ^ad  ^nce  ^u*'t  a  ^e(*  a8am":  lt  on  ^is  ^u'e-    The  Plain- 
The  property  tiff  had,  without  any  communication  with  the  Defend- 
in  a  wall  erected  ^         tQ  rajfe  tWs  waU  h;  her  ^  .    ha(j  formerly 
atajomtexpence,  y     f                                         6           ......               ./ 

enfues  the  pro-  been,  for  the  purpofe  of  adding  to  the  buildings  on  his 

petty  of  the  land  fide,  when  the  Defendant  thought  proper  to   pull   it 

erc               -  down  to  its  former  height.     The  witneffes  proved  that 

the  wall  was  a  proper  party  fence-wall  between  the  two 

buildings,  and  had  been  built  about  25  'years  before  at 

the 
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the  joint  expence  of  both  proprietors,  and  that  it  flood 
on  the  boundary  line,  fo  that  part  of  the  wall  was  on 
the  ground  of  each  proprietor.  The  Defendant  con-* 
tended,  that  as  no  notice  had  been  given  to  him  under 
*he  building  z£t  14  G.  3.  c.  78.,  as  required  by  /  38.,  of 
its  being  out  of  repair,  and  of  the  Plaintiff's  intention  to 
repair  or  rebuild  it,  he  had  no  right  to  add  to  it  or 
meddle  with  it ;  and  alfo  that  the  Defendant  was  tenant 
in  common  with  the  Plaintiff  of  the  wall,  and  therefore 
no  action  of  trefpafs  could  be  fupported  by  the  Plaintiff 
againft  his  companion  for  pulling  down  the  common 
property.  The  jury  found  a  verdi£t  for  the  Plaintiff* 
with  40/.  damages,  Mansfield  C.  J.  referving  this  point ; 
upon  which 


1813. 

Matts 
Hawkins. 


Beft  Serjt.,  in  Hilary  term  18 13,  obtained  a  rule  nifi 
to  fet  afide  the  verdift,  and  enter  a  nonfuit,  when  GibtsJ. 
obferved,  that  the  title  he  contended  for,  would  not  avail 
the  Defendant :  he  mud  contend  he  was  joint-tenant,  if 
he  hoped  to  fucceed  in  the  argument. 


Shepherd  Serjt.  now  (hewed  caufe.  Suppofing  the 
parties  to  be  joint-tenants,  (till  the  Plaintiff  is  entitled 
to  fucceed.  Wherever  there  is  a  deftruftion  of  a  chat- 
tel, of  which  two  are  joint-tenants,  trefpafs  or  trover 
will  lie.  Admitted,  Penning:  v.  Lord  Grenvilie,  ante,  i. 
241.  So,  ^Eajly  121.  Barnardifion  v.  Chapman*  Sq, 
the  adual  demolition  of  real  property  amounts  to  an 
oufter,  and  trefpafs  will  lie.  But,  fecondly,  the  parties 
were  not  tenants  in  common  of  this  wall.  The  building 
aft  gives  each  party  a  right  to  ufe*  the  wall  for  certain 
purposes  only,  but  it  does  not  make  the  adjoining  pro- 
prietors tenants  in  common.  If  it  did,  and  if  tenant  In 
common  cannot  bring  trefpafs  againft  his  companion, 
each  party  might  take  down  a  party  wall,  and  lay  his 
houfe  open  to  his  neighbour's  houfe,  without  being  a 

C  3  trefr 
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trefpafler,  which  would  be  a  molt  inconvenient  ftate  of 
Maxib  f0ciet7- 

V, 

Hawkins.  Beji  urged  that  the  parties  were  tenants  in  common. 

*'  The  lower  part  of  the  wall  was  built  at  the  joint  ex* 

pence,  partly  on  the  land  of  the  one,  partly  on  the  land 
of  the  other.  The  fa£fc  is  not,  that  each  builds  one  half, 
but  that  both  build  the  whole,  both  jointly  purchafe 
every  brick,  and  every  hod  of  mortar,  and  every  day's 
*  labour  employed  on  it.     And  they  virtually  agree  that 

the  two  flips  of  land  on  which  the  wall  ftands  fhall  be 
contributed  by  each  to  make  a  common  property,  where- 
on this  wall  fhall  be  ere&ed.  The  property  of  the  wall 
itfelf  neceflarily  enfues  the  property  of  the  land  on  which 
it  (lands.  They  are  therefore  tenants  in  common  of  the 
freehold,  and  hold  in  bafe  fee,  fo  long  as  the  wall  fhall 
fubfift  :  when  the  purpofe  of  the  jointure  (hall  be  deter- 
mined, and  the  wall  fhall  be  pulled  down,  the  foil  of 
each  will  be  remitted  to  the  original  feveral  pofleffion 
and  property  of  the  refpe&ive  proprietors.  The  poflef- 
fion, at  lead,  is  now  common,  whether  the  title  to  the 
land  be  common  or  not,  and  in  trefpafs,  pofleffion  is 
fufficient  title.  That  part  of  the  wall  which  was  fuper- 
added  by  the  Plaintiff  neceflarily  enfues  the  title  and 
pofleffion  of  the  refidue  which  before  flood  there,  and 
.therefore  the  Defendant  was  tenant  in  common  of  that 
part  alfo.  If  it  were  not  fo,  this  mifchievous  confe- 
rence would  enfue,  that  either  party  might  at  any 
time  {a)  make  a  feverance  by  fplitting  the  wall,  taking 
down  the  half  which. flood  on  his  land,  and  refumiag 
his  own  moiety  of  the  foil,  bricks,  and  mortar  •>  the 
confequence  of  which  would  be,  that  the  other  proprie- 
tor's half  of  the  wall  would  fall  down  :  but  if  they  are 

(a)  Which  he  may  lawfully     is    lawfiil.       Wigfbrd  v.  Gtff, 
do,  and  the  confequence,  though     Cro*  EL  369. 
inconvenient  to  the  other  party,   . 

w  tenants 
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tenants  in  common,  although  a  Court  of  equity  will  in- 
terfere by  injun£tion  to  prevent  this  deftru&ion,  yet 
€S  no  a£tion  of  trefpafs,  viz.  quart  claufunt  fuum  /regit, 
et  bertam  fuam,  fate.,  concuUavit  et  confumpfit,  &V.,  et 
bujufmodi  aBiones,  &c.;  the  one  cannot  have  againft  the 
other,  for  that  each  of  them  may  occupy  in  common, 
&c,  per  my  et  per  tout,  the  lands  and  tenements  which 
they  hold  in  common."  Litt.  f.  323.  1  Salt.  3.  Hay- 
wood  v.  Dawes.  Trefpafs  foT  taking  water  from  a  well : 
the  Defendant  pleaded  in  abatement,  that  he  was  tenant 
m  common  of  the  well  with  the  Plaintiff;  and  on  de- 
murrer, the  plea  was  held  bad,  and  that  it  could  not  be 
pleaded  in  abatement,  becaufe-  it  was  a  defence  to  the 
a&idn,  to  give  k  in  evidence  on  the  general  iffue.  The 
Plaintiff,  therefore,  cannot  maintain  this  aft  ion. 


Mansfield  C.  J.  If  thefe  parties  are  tenants  in  com- 
mon, no  trefpafs  lies ;  but  I  fee  not  how  they  became 
tenants  in  common*  Under  the  circumftances,  each 
has  a  right  to  the  ufe  of  this  wall 5  but  the  wall  (lands, 
part  on  the  ground  of  each,  and  therefore  is  not  the 
property  of  them  as  tenants  in  common  j  and  each 
party,  for  any  injury  done  to  the  part  which  ftands  on 
his  own  land)  mull  have  the  ordinary  remedy. 

Heath  J.  I  am  of  the  fame  opinion.  It  is  truly 
faid  for  the  Defendant,  that  the  building  enfues  the  na- 
ture of  the  tenure  of  the  land ;  there  mud  be  a  convey- 
ance to  pais  the  property  of  the  foil ;  it  will  not  pafs 
by  parol  agreement.  Here  is  no  tenancy  in  common* 
Lord  Mansfield  faid,  if  a  man  lets  another  build  on  his 
land,  it  (hall  be  pronounced  a  gift \  but  he  never  went 
further  than  that.  \Gibbs  J.  feemed  to  doubt  if  that 
dodrine  could  be  fupported.] 


C4 
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Cuambre  J.  At  common  law,  no  aftion  of  waits 
lay  by  one  tenant  againft  another  5  that  a&ion  was  given 
by  the  ftatute  of  Weftminfltr  the  fecond*  The  fame 
reafons  that  prevented  a  tenant  in  common  from  main'* 
taining  wafte  at  common  law,  equally  hinder  him  from 
maintaining  trefpafs  :  the  queftion  then  is,  whether  thefe 
perfons  are  tenants  in  common.  Now  the  ftatute  which 
gives  each  party  certain  rights  in  a  wall  built  in  this  way* 
doe&  not  make  it  a  common  property ;  it  only  confevs 
on  each  a  right  to  ufe  it  for  certain  purpofes.  There 
is  no  transfer  of  property  here,  and  the  parties  are  fede- 
rally owners  of  their  refpe&ive  land  as  before. 


Gibbs  J.  I  am  of  the  Came  opinion.  Trefpafs  lies 
not  by  one  tenant  in  common  againft  another  tenant  in 
common.  The  only  remaining  queftion  is,  whether 
thefe  parties  are  tenants  in  common.  How  are  they 
fuch  ?  One  is  owner  of  the  land  on  which  one  half  of 
the  wall  is  ere&ed,  and  the  other  is  owner  of  the  land 
on  which  the  other  half  of  the  wall  is  erefted  atiheir 
joint  expence  \  and  under  the  building  aft,  each  is 
entitled  to  certain  eafements  in  the  wall  on  the  land  of 
the  other.  If  they  are  tenants  in  common,  either  may 
fue  out  a  writ  of  partition  againft  the  other,  and  then, 
after  partition  made,  they  revert  to  their  own  rights 
again.  For  this  reafon,  as  well  as  for  others,  I  am 
clearly  of  opinion  that  this  rule  cannot  be  maintained. 

Rule  difcharged. 
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EGLER  V.  MaRSDEN.  Junriz. 

TONDON,  to  wit.    The  Plaintiff  declared  that  the      Debt  for  ufe 

Defendant  was  indebted  to  him  at  London,  St.  Mary,  "f  °««P«*«  » 

*  '     not  a  local  a&ion. 

k-B<nv>  for  the  ale  and  occupation  of  a  certain  meffbage      Debt  lies  for 

of  the  Plaintiff  by  the  Defendant,   at  his  requeft,  and  ufe  and  occupa- 

with  the  Plaintiff's  permiffion,  occupied,  without  (hewing  'mg  on  the  j^u  " 

where  the  houfe  was.    After  verdift  for  the  Plaintiff,  xx  (7.  a.  c.  19. 

Beft  had  obtained  a  rule  m^  to  fet  it  afide,  upon  the 

ground  that  in  the  declaration,  no  county  was  {hewn 

where  the  premifes  were  fituate,  which  was  neceflary, 

this  being  a  local  a&ion. 

Vaughm  Serjt.  (hewed  caufe,  contending  that  it  was 
determined  by  the  cafes  of  King  v.  Frafer,  6  JBa/t,  349.-, 
on  demurrer,  and  Kir t land  v.  Pounfett,  ante,  1. 570.  that 
this  was  not  a  local  a&ion,  and  that  it  was  unncceffary 
to  name  the  parifh,  Bulive/s  cafe,  7  Rep.  a. 

Beft,  contrb,  contended,  that  although  where  there  is  a 

Jeafe  by  deed,  the  a&ion  of  debt  for  rent  is  tranfitory, 

yet  where  there  is  none,  it  is  local;  this  point  of  the 

locality  was  never  made  in  King  v.  Frafer.    The  Court 

there  only  decided  that  it  was  not  neceflary  to  name  the  > 

parifh  with  particularity,  not  that  the  a&ion  might  be 

brought  in  any  county.     In  fuch  a&ions  of  debt  for 

rent,  as  are  clearly  local,  it  is  neverthelefs  unneceflary 

to  name  the  parifh.     In  Kirtland  v.  Pounfett,  the  Court 

were  not  called  on  to  decide  this  point.    If  any  debt 

for  rent  can  be  a  local  a&ion,  this  is.     Neither  will 

•  debt  lie  for  ufe  and  occupation  in  this  general  way : 

the  a&ion  was  given  only  by  the  flat.  11  G.  2.  c.  19., 

but  that   ftatute   gives   a  different    form    of   a&ion, 
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namely,  on  the  cafe,  and  does  not  warrant  an  a&ion  of 
debt. 

Mansfield  C.  I.  The  Court  of  King's  Bench  have 
clearly  decided  in  $ing  v.  Frqfer,  that  debt  for  ufe 
and  occupation  is  not  a  local  attion \  for  if  it  were  a 
local  a£tion,  the  demurrer  in  that  cafe  mud  clearly 
have  been  allowed.  They  have  decided,  therefore,  not 
only  that  it  is  unneceflary  to  name  the  parifh,  but  that 
it  is  unneceflary  to  {hew  in  what  county  the  premifes 
are.  However,  even  upon  the  old  do&rine,  the  Plaintiff 
may  bring  his  a&ion  where  he  will,  in  refpe&  of  the 
privity  of  contra£k  :  there  is  no  diftin £kion  in  this  point, 
between  a  parol  leafe  and  a  leafe  by  deed. 

Gebbs  J,  The  .  demurrer  in  King  v.  Frafer  would 
have  been  good,  if  the  a£tion  had  been  local.  The  ob- 
jection there  was,  that  though  the  debt  was  dated 
to  be  in  London^  the  land  was  not  dated  to  be  any 
where.  This  is  not  an  a£kion  on  the  ftat.  1 1  G.  2.  c.  19* 
The  meaning  of  that  aft  was,  you  may  bring  an  a£tion 
upon  the  cafe,  and  although  it  (hall  appear  that  there 
was  a  contra£fc  under  a  certain  rent  referved,  yet  you 
(hall  recover  a  reasonable  compensation  for  the  ufe  of 
dot  which  you  go  for. 

Rule  difcharged. 
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Barnard  v.  Duthy.  Jme%%. 

TTHE  Plaintiff  declared  in  covenant  upon  a  leafe  to  m  In  covenant 
A  for  (even  quarters 

Adams,  from   Michaelmas  1791*   for  the  term  of  rent,  a  plea  (hew- 

21  years,    under  the  rent  of  24/.,    payable  quarterly,  ing  a  fiirrender 
and  an  aflignment  thereof  to  the  Defendant ;  and  that  four  ^  ^e  feven  • 
after  the  aflignment,  to  wit,  on  the  29th  of  September  quarters  rent  ac- 
182,  42/.,  for  a  year  and  three  quarters  of  a  year  then  ^^i^S^ufe 
elapfed,  became  due,  and  was  in  arrear.     The  Defen-  h  does  not  go  to 
dant  pleaded,  that  after  the  aflignment  made,  and  during  ***  whoIe  ****** 
the  term,  but  before  the  fuppofed  breaches,  to  wit,  on  ^^r^^bet  * 
die  28th  of  September  181 1,  by  indenture  between  the  part  of  it  maybe 
Plaintiff  and  Ann,  his  wife,  of  the  one  part,  and  the  Proted* 
Defendant  of  the  other  part,  in  confideration  of  the  ab- 
(blute  furrender  of  the  leafe  in  the  declaration  men- 
tioned* the  Plaintiff  and  wife  demifed  to  the  Defendant, 
the  premifes,  to  hold  from  the  day  of  the  date  thereof, 
for  theterm  of  21  years,  under  the  yearly  rent  of  35/., 
payable  quarterly ;  and  that  the  Defendant  executed  a 
counterpart  of  fuch  leafe,  by  means  of  which  the  pre* 
aufes  in  the  leafe  in  the  declaration  mentioned,  were 
furrendered,  and  the  demife  thereof  wholly  determined. 
The  Plaintiff  replied  that  he  and  his  wife  did  not,  before 
the  happening  of  the  breaches  in  the  declaration  men- 
tioned, or  at  any  time  afterwards,  demife  and  leafe  unto 
the  Plaintiff,  the  premifes,  for  the  term  in  the  plea 
alleged.    The  Defendant  demurred  fpecially  to  the  re* 
plication. 

Shepherd  Serjt.,  for  the  Defendant,  endeavoured  to 
fopport  his  plea,  upon  the  ground  that  as  the  Plaintiff 
had  averred  the  leafe  to  be  a  fubfifting  leafe,  and  feven   - 
quarters  rent  to  have  become  due  on  it  ip  Midfummer 

l8l2» 
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l8i2;  any  plea  which  (hewed  feven  quarters  rent  not 
to  be  then  due  on  it,  was  a  good  plea,  becaufe  itfalfified 
the  breach. 

Per  Curiam.  Tour  pleader  was  milled  by  this  •,  he 
fees  it  alleged  that  on  fuch  a  day  one  year's  and  three 
quarters  of  a  year's  rent  became  due :  he  conceives  there 
is  no  breach  (hewn  to  have  been  committed  until  that 
day,  which  is  not  fo.  There  is  no  fuch  entirety  in  at 
leging  a  breach  of  covenant,  that  if  you  prove  a  part  of 
the  breach,  it  will  not  fuffice,  and  the  plea  does  not 
anfwer  the  whole  breach,  but  only  the  laft  four  quarters 
rent  out  of  the  feven* 

Judgment  for  the  Plaintiff,  with  liberty  for  the  Defend- 
ant to  amend,  and  for  the  Plaintiff  to  reply  de  novo. 

Vaughan  Serjt.  was  to  have  fupported  the  demurrer* 


(IN  THE  EXCHEQUER-CHAMBER.) 

Pow£ll  v.  Saunders. 

J^OSANQUET  moved  for  intereft  on  the  affirmance 
of  a  judgment.  The  a£tion  was  for  rendering  a 
falfe  account  of  goods  committed  to  the  Defendant  to 
fee  fold  by  him  as  broker  under  a  del  credere  commiflion. 
There  were  alfo  counts  for  felling  at  an  inferior  price, 
contrary  to  inftru£Uons.  The  Court  have  allowed  the 
like,  in  trover  for  bills  of  exchange,  and  alfo  in  the 


June  i$* 

If  judgment 
is  entered  gene- 
rally upon  a 
declaration  in  af- 
fumpfit,  fome 
of  the  counts 
of  which  are  for 
unliquidated 
damages,  no  in- 
tereft can  be  al- 
lowed on  affirm- 
ance of  judgment  in  error, 

SemB.  that  a  judgment  on  a  count  for  not  accounting  for  goods  delivered  to  fell  on 
commifEonj  will  not  bear  intereft  on  affirmance  in  error. 


cafe 
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cafe  of  an  a£Hon  for  not  affeding  an  infurance  accord- 
ing to  order,  cited  by  Mansfield  C.  J.  in  a  New  Rep.  360. 
Briftowe  v.  Waddington,  which  was  an  a&ion  upon  a  con- 
trad  for  the  fale  of  hops :  and  the  Court  were  in  that 
cafe  difpofed  to  give  it,  but  they  thought  that  the  prac- 
tice did  not  warrant  it.  The  prefent  verdift  compre- 
hends intereft  up  to  the  day  of  the  trial. 


Per  Curiam.  There  *  certainly  mud  be  fome  miftake 
as  to  the  cafe  fuppofed  to  be  cited  by  the  Chief  Juftice. 
The  count  in  this  declaration  which  comes  the  neareft 
to  a  claim  for  the  allowance  of  intereft,  is  the  count  for 
rendering  a  falfe  account :  but  the  verdi£t  is  taken  on 
the  whole  declaration  generally,  and  we  cannot  go  into 
an  enquiry  on  what  part  of  the  declaration  the  Plaintiff 
below  recovered:  it  might  have  been  on  the  breach 
which  is  alleged  in  one  count,  for  felling  the  goods 
foonerthan  directed,  and  for  that  we  can  give  no  intereft. 
We  mult  therefore  adhere  to  the  old  rule  of  not  allow- 
ing intereft,  unlefs  it  was  diftin£Uy  (hewn  that  the  judg- 
ment is  for  a  debt* 

Rule  refufed. 


Mansfield  C.J.  was  abfent. 
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(IN  THE  EXCHEQUER-CHAMBER.) 

*~*   '  'Jtmt  »5.  Bowes  and  Others  v.  Howe.    In  Error* 

A  note*  pro-  ""THE  Defendant  in  error  declared  below  in  his  firft 

roiling  to  pay  on  A    count    ^  ^  Plaintiff8  jn  em)r  on  Ae  ad  day  of 

demand  at  a  par-  * 

ticular  pbce»  January  1809,  at  Workington  Bank,  that  is  to  fay,  at 

mnlx  be  pre-  Penritb9  in  the  county  of  Cumberland^  made  their  certain 

fented*  and  a  de-         ^     .  .        fl    ,  ._  . 

mand  of  payment  note  in  ^^g*  commonly  called  a  promiflbry  note,  by 

made,  at  that        which  note  they  promifed  on  demand  to  pay  to  one  R. 

Sake^duS1^     Winder>  or  bearer,  there,  (that  is  to  fay,  at  Workington 

the  holder  from      BaHh  aforefaid,)  the  fum  of  five  guineas,  (that  is  to  fay, 

the  prefentment      the  fum  of  5/.  5/.,)  value  received ;  and  the  Defendant 

m  the  pre-  *n  error  averred,  that  after  the  making  of  the  note,  and 
fartment  and  de-  before  the  payment  of  the  money  therein  fpecified,  to 
J*el  ^gb*  "*"  Surit,  on  the  1  ft  day  of  OBober  1 8 1  o,  at  Penrith,  the  faid 
difchargeis  (hewn,  note  was  duly  affigned  and  delivered  over  to  the  Defend* 

An  allegation  ant  in  error,  and  that  he  thereby  then  and  .there  became 
of\a  note  became  ^e  bearer  of  the  faid  note,  and  entitled  to  the  faid  fum 
uforvent,  and  of  money  therein  fpecified,  whereof  the  Plaintiffs  in 
ceafed  and  ^rtwdly  error  had  notice  ;  by  means  whereof,  and  by  force  of 
ruled  then  and  ^  ^atute>  ^e  Plaintiffs  in  error  then  and  there  became 
thenceforth  to  pay  liable  to  pay  to  the  Defendant  in  error  the  faid  fum  of 
arthe  place  fpe-  money  in  the  faid  note  fpecified,. when  thereto  requefted : 
notes,  does  not  and  being  fo  liable,  they,  in  confideration  thereof,  under- 
flow a  difcharge  t^fe  to  pay  him  when  thereunto  afterwards  requefted. 
anddetnand"         ^nd  ^e  averre(*>  &at  after  ^e  making  of  the  note,  and 

Nor  can  it  be'  before  the  exhibiting  of  the  faid  bill  of  the  Defendant 
^^^^^  in  error,  to  wit,  on  the  fame  day  and  year,  the  Plaintiffs 
refmal  that  there  in  error  became  infolvent,  and  then,  and  from  thence- 
wata  prefcnt-  forth,  until  and  at  the  time  of  the  exhibiting  of  the  bill 
aforefaid,  ceafed  and  wholly  declined  and  refufed  to  pay 
at  Workington  Bank  aforefaid,  the  fum  or  fums  of  money 

fpecified 
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fpecified  in  any  note  or  notes  iffued  by  them  from  fuch 
Bank,  to  wit,  at  Penrith  aforefaid,  &c.  The  Defendant 
in  error  then  declared  on  twelve  other  fimilar  notes,  and 
for  money  paid,  money  had  and  received,  and  on  an 
account  dated,  and  concluded  with  the  general  breath, 
that  die  Plaintiffs  in  error,  not  regarding  their  laid  pro- 
mifes,  but  contriving,  &c.  had  not,  nor  had  any  or  either 
of  diem  as  yet  paid  the  faid  feveral  fums  to  the  Defend- 
ant in  error,  although  the  Plaintiffs  in  error  afterwards, 
to  wit,  on,  &c,  and  oftentimes  afterwards,  at  Penrith 
&c,  were  requefted  by  the  Defendant  in  error  to  pay 
him  the  lame ;  but  the  Plaintiffs  in  error  to  pay  the 
lame  or  any  part  thereof  had  hitherto  altogether  refufed, 
and  ftill  did  refufe,  to  the  damage,  &c.  The  Plaintiff 
in  error  pleaded  the  general  iflue,  and  upon  the  trial  of 
the  caufe  at  the  Carlifle  fummer  affixes  1812,  before 
0WB.,  the  jury  found  a  verdi&  for  the  Defendant  in 
error  upon  all  the  counts  generally,  upon  which  verdift 
judgment  was  given  for  him  below.  The  errors  affigned 
were,  that  the  declaration  was  not  fufficient  in  law ;  that 
it  did  not  appear  in  or  by  either  of  the  firft  13  counts 
thereof,  that  the  notes  therein  mentioned  were  prefehted 
and  Ihewn  for  payment  thereof  at  Workington  Bant, 
being  the  place  where  the* fame  were  refpe&ively  made 
payable,  before  the  commencement  of  this  fuit;  and 
that  a  general  verdi&  had  been  given  by  the  jury,  and 
general  damages  aflefled  thereon  for  the  Defendant  in 
error,  although  the  a&ion  was  not  maintainable  by  him 
upon  the  firft  13  counts. 

Littkdale  for  the  Plaintiffs  in  error.  1.  Where  the 
place  of  payment  is  incorporated  in  the  body  of  a  note, 
it  is  .neceffary  to  aver  a  prefentment  at  that  place. 
Sounder/on  v.  Bower,  i^Eafi,  500.,  and  all  the  cafes  in 
all  the  courts  now  agree  in  that  point  Neither  does 
the  insolvency  of  the  maker  excufe  the  want  of  a  pre- 
fentment 
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fentment  in  fa£t,  or  of  the  allegation  of  it  in  pleading. 
Bfdaile  v.  Sowerby,  I I  Ea/l,  1 14.  Rujbton  v.  jffpinalt, 
Doug.  679.  In  the  principal  cafe,  16  Ea/l,  114.,  the 
Court  of  King's  Bench  only  put  it  that  the  (hutting  up 
the  bank  was  a  refufal,  and  "  admitted  that  the  mere 
allegation  of  infolvency,  as  an  excufe  for  not  prefenting 
the  notes  for  payment  at  the  place,  would  be  imperti- 
nent"  It  is  true  this  declaration  goes  further,  but  it 
does  not  go  far  enough;  it  fays  the  Plaintiffs  in  error 
ceafed,  and  wholly  declined,  and  refufed  to  pay  at  Wor- 
kington Bank  any  fums  mentioned  in  any  notes  iflued  by 
them  from  fuch  bank.  To  «  ceafe,"  is  to  leare  off  a 
thing  begun ;  to  "  decline/9  is  to  excufe  themf^lves 
from ;  neither  of  which  will  fuffice :  to  «  refufe"  is 
fufficient,  provided  the  refufal  be  in  anfwer  to  a  requeft; 
but  the  requeft  muft  be  (hewn.  If  they  refufed  to  pay 
any  notes,  it  muft  have  been  in  anfwer  to  a  requeft 
made  for  payment  of  fuch  notes :  but  no  requeft  has 
been  (hewn  to  have  been  made  at  Workington  Bank  for 
payment  of  thefe  notes,  therefore  there  could  be  no 
refufal  to  pay  thefe  notes  at  Workington  Bank.  The 
count  does  not  proceed  to  aver  that-  the  doors  were 
clofed,  and  no  one  attending,  which  is  the  ground  on 
which  Lord  Ellenborough  C.  J.  puts  it.  [Thompfon  B. 
and  Gibbsh  Nothing  upon  this  record  (hews  that 
Workington  Batik  intends  a  (hop  or  dwe!ling-houfe,  or 
that  it  may  not  be  the  bank  of  a  river.  We  cannot 
know  that  there  were  any  doors  there,  or  that  they 
were  (hut.]  The  Plaintiff  below  ought  to  have  (hewn 
that  the  Defendants  below  obftru&ed  or  prevented  him 
from  coming  to  make  his  demand,  or  difcharged  him 
from  fo  doing,  as  in  Jones  v.  Barl/ey,  Doug.  684.  If  one 
who  has  covenanted  to  enfeof  on  requeft,  enfeofs  an- 
other, he  difpenfes  with  the  neceffity  of  a  requeft,  be* 
caufe  he  has  rendered  the  performance  impoffible. 
J  &.2I.  OK/ Sir  Anthony  Mairi%  cafe.     So,  ibid.  447^ 

Djf- 
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Di/aHlitie,  pi.  2.  End.  453.  Condition,  M.  pl.l.  Lift. 
/  355* »  an<*  numerous  other  cafes  are  there  put  where 
performance  is  excufed.  But  every  perfon  muft  (hew 
he  has  done*  all  in  his  power  to  perform  it,  by  being 
ready,  and  the  like.  12  Mod.  532.  Lancajbirev.  Kil- 
lingwortb.  If  the  party  that  is  to  do  an  a&,  comes,  and 
he  to  whom  it  is  to  be  done  do  not  come,  there  he  ought 
in  his  declaration  to  allege  that  he  was  there  at  the  time 
and  place,  but  that  nobody  came  to  receive.  Cites  Telv* 
38.  5  Fin.  Ab.  243.  Condition,  N.  c.  pi.  2.  It  is  not 
fufficient  for  the  Plaintiff  to  {hew  a  difturbance  by  the 
Defendant,  but  he  muft  {hew  fuch  a  continuance  of  the 
difturbance  as  rendered  it  impoffible  for  Plaintiff  to  do 
the  ad  within  the  time  ftipulated.  It  is  like  the  cafe  of 
continual  claim  ;  the  Plaintiff  muft  come  as  near  to 
performance  as  is  poflible.  In  this  cafe,  it  might  have 
been  confident  with  fome  defign  which  the  Plaintiffs  in 
error  had  adopted,  that  they  fliould  not  pay  other  per- , 
fons  the  notes  they  held,  but  that  they  fliould  relax  in 
favour  of  the  Defendant  in  error.  At  all  events,  there 
was  no  refufal  to  pay  thefe  notes,  becaufe  they  were 
never  prefented. 

Courtney  contra.  The  declaration  is  fuflicient.  There 
is  an  allegation  of  refufal  to  pay  ;  refufal  is  correlative 
to  requeft;  there  could  be  no  refufal,  it  is  admitted, 
without  a  requeft :  the  allegation  of  refufal,  therefore, 
intends  a  requeft  made,  and  is  equivalent  to  an  exprefi 
allegation  of  requeft  and  refufal,  and  after  verdi&,  the 
requeft  muft  be  intended  to  have  been  proved.  In  Huf* 
fam  v.  Ellis,  ante,  3.  417.-  Lord  Eldon  faid,  «  the  more 
you  fatisfy  me  that  prefentment  at  the  place  was  necef- 
fary,  the  more  you  fatisfy  me  that  I  muft  intend  a  pre- 
ftntment  there  to  have  been  proved."  But  if  that  ground 
be  inefficient,  then  the  previous  refukl  to  pay  any 
oot*s>  which  is  averted,  and  found  by  the  verdift,  was 

Voi.  V.  D  a  dif- 
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a  difpenfation  with  any  further  demand  for  payment  of 
thefe  particular  notes.  The  Court  did  not  hold  in 
Saunderfon  v.  Bowes,  that  prefentment  at  the  place  was 
necefTary,  only  that  a  demand  was  neceflary  ;  and  Bay- 
ley],  takes  the  diftin&ion  between  bonds  and  fimple 
contradts. 

Littledale  in  reply.  The  general  refufal  in  the  breach 
is  a  refufal  at  Penrith^  but  not  therefore  neceflarily  a 
refufal  at  Wforkington  Bank  ;  from  that  refufal  therefore 
no  tender  at  Workington  Bank  could  be  implied,  but  a 
tender  at  Penrith  oijly,  if  any,  which  was  inefficient. 
The  Plaintiffs  in  error  therefore  are  driven  from  the 
general  requeft  and  refufal  alleged  in  the  lad  count,  to 
the  efpecial  refufal  alleged  in  the  firft  count.  That 
could  be  a  refufal  only  to  pay  fuch  notes  as  were  pre- 
fented  there,  and  it  is  not  (hewn  that  thefe  notes  were 
prefented  there :  as  that  fad  is  fo  eflential,  no  doubt, 
if  it  had  happened,  it  would  have  been  averred.  Nei- 
ther is  thefe  any  allegation  that  the  refufal  made  by  the 
Plaintiffs  to  pay  any  of  their  notes,  was  a  refufal  made 
to  the  Defendant  in  error  j  but  "it  is  neceflary  that  the 
refufal  fhould  have  been  addrefled  to  the  Defendant  in 
error,  in  order  to  operate  as  a  difcharge  to  him  of  the 
duty  of  making  prefentment  and  demand  ;  for  a  refufal 
made  to  a  ftranger,  would  not  difpenfe  with  the 
obligations  impofed  on  the  Defendant  in  error  by  his 
contract. 

MACDONALD  C.  B.  This  queftion  is  extremely  fim- 
ple ;  it  depends  entirely  on  the  force  and  effeft  of  an 
allegation  in  the  declaration,  which,  it  is  faid,  difpenfea 
with  the  neceffity  of  prefenting  the  notes  in  queftion* 
It  is  clear  that  a  demand  at  the  place  is  neceflary,  unlefs 
it  is  difpenfed  with.  The  queftion  then  is,  whether  this 
allegation,  that  the  Plaintiffs  in  error  ceafed,  and  wholly 

declined 
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declined  and  refufed  to  pay  at  Workington  Bank  any 
notes  iflued  by  them  from  fuch  bank,  carries  the  matter 
further  than  a  mere  allegation  of  infolvency ;  and  it  is 
not  alleged  that  this  declaration,  that  they  would  pay 
none  of  their  notes,  was  made  to  the  Plaintiff  below : 
it  is  merely  this,  that  they  generally  declared  they  nei- 
ther could  or  would  pay  any  of  their  notes.  This  alle- 
gation does  not  appear  to  the  Judges  to  be  fufficient  to 
enable  the  Plaintiff  below  to  maintain  his  a&ion,  there- 
fore judgment  mud  be  for  the  Plaintiffs  in  error. 

Judgment  reverfed. 


Craven  v.  Lady  Vavasour.  june  a6# 

T>  EPLEVIN.    The  caufe  had  been  removed  from  the      After  a  rule  for 

county-court  by  recordari  facias  loquelam,  and  the  ^in^Tourt 

Defendant  had  given  a  rule  to  declare ;  the  Plaintiff  had  will  not  fet  that 

firft  obtained  a  fide-bar  rule  for  time  to  declare  until  the  "^  afide>  and  m 

firft  day  of  this  term,  and  had  again  obtained  another,  tiff  to  declare*1** 

for  time  to  declare  till  the  laft  day  of  the  term,  by  famer  m  that 

means  of  which,  as  no  plea  could  be  pleaded  in  this  form  of  *a™*. 

9  r  *  ^w  any  more  than  m 

term,  he  would  get  over  the  fummer  aflizes.     Clayton  any  other. 

Serjt.,  for  the  Defendant,  therefore,  moved  to  fet  afide 
the  laft  rule  for  time  to  declare,  and  to  fliorten  the  time 
fo  much,  that  the  Plaintiff  might  declare,  and  the  De- 
fendant be  able  to  plead,  within  the  term,  and  proceed 
to  trial  at  the  fummer  affizes.  He  conceived  that  he 
was  entitled  to  fuch  a  rule  in  this  form  of  a&ion,  becaufe 
both  the  parties  are  aclores. 

Shepherd  Serjt.  on  this  day  (hewed  caufe,  and  Clayton 

endeavoured  to  fupport  his  rule:  on  reference  to  the 

officer*,  the  Court  held,  that  there  was  no  difference  in 

D  2  this 
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this  refpett  between  time  to  declare  in  replevin,  and  in 
other  a&ions.  And  whether  or  no  it  might  be  proper 
to  make  a  rule  in  replevin  different  from  other  a&ions, 
Lady  Vavasour,  none  fuch  having  been  yet  made,  the  prefent  rule  muft 
be  difcharged,  and  the  Defendant  could  Only  proceed  by 
giving  the  Plaintiff  a  peremptory  rule  to  declare  within 
the  time  now  lad  allowed  hiiru 

Rule  difcharged. 
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Jwu  *9-        Lei  v.  Mucgeridge  and  Another,  Executors  of 
Mary  Mugoeridge,  deceafed. 


7  /•  .  ""           Tte  Court  'THIS  was  an  a&ion  of  ajfumpfit,  brought  in  confe- 
r/5 i^Jf  /o  $  will  compel  a  x  ce  of  Grant  M-  R#  having  difmiffed  a  bill  filed 
.         ji          J?laintiffto«lecl             ^  «...«.        .   «    i      ^         •%  r     i  i- 
n/l  y  fa  J  J\n  the  term  after  by  the  fame  Plaintiff  againft  the  fame  Defendants  to  ob- 

/sJ      "  the  trial,  on  what  tain  payment  of  the  bond  hereinafter  mentioned,  but 

J*  ** '        mter  up  averdiA  Wlt^  ^berty  ^or  the  Plaintiff  to  bring  fuch  a&ion  at  law 

taken  generally,  as  he  might  be  advifed.     I  Fef.  ?s*  Beames,  1 1 8.     The 

A  moral  obli-  pia;ntiff  declared  in  diis  court,  that  before  the  making 
gation  is  *  good  .  .  *? 

confideration  for  the  bond  thereinafter  mentioned,  on  a  I  ft  Nov*  1789, 

a  promife  to  pay.  at  London,  &c,  by  indenture  between  John  Muggeridge, 
iJLgTn  effete*'  *'   M"Th  Ae  deceafed,  by  her  then  name  of  Mary 

fettled  to  her  fe-  Hitter,  2.,  and  John  Reynolds,  clerk,  and  Stephen  Rey- 

parate  ufe,  gave  mU  after  reciting  that  the  faid  Mary  was  feifed 

a  bond  for  repay-  °  ~  * 

ment  by  her  of  and  in,  or  well  entitled  unto  the  fee-fimple  in  pofief- 

executora,  of  *  gon  0f  a  certain  meffuage,  and  that  fhe  was  entitled  to 

at  her  requeft,'  *ke  ^ums  °^  3°°ol»  4  per  cent,  bank  annuities,  and  2000/. 

onfecurityof  $  per  cent*  bank  annuities,  and  2000/.  3  per  cent.  South 

that  bond,  tc iff  gea  annuit;^6>  and  other  debts,  monies,  and  effe&s ;  that 

herhuiband'i  a  marriage  was  about  to  be  had  between  John  Mugge- 

deceafe,  fhe  rijge  and  Mary,  and  that  the  fame  fums  had  been  trans- 

that  he/execu-  ferred  into  and  were  then  Handing  in  the  names  of  John 
tors  fhould  fettle 

the  bond.    Held  that  ajfumpfit  will  lay  agajnft  the  executor*  on  this  proaufe  of  th# 
tefiatrix. 

and 
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and  Stephen  Reynolds,  the  faid  mefluage,  and  all  the  rents, 
iflues,  and  profits  thereunto  belonging,  and  all  the  eftate 
and  intereft  of  Mary  therein,  were  by  fuch  indenture* 
granted,  and  releafed  by  the  faid  Mary  to  the  faid  trus- 
tees, their  heirs  and  afligns,   to  hold  the  fame  to  them 
and  their  heirs,  to  the  ufe  of  Mary,  her  heirs  and  afligns, 
until  the  marriage,   and  afterwards  to  the  ufe  of  tjie 
truftees,  their  heirs  and  afligns,  during  the  joint  lives 
of  John  Muggeridge  and  Mary  Hiller,  upon  truft  to  pay 
and  apply  the  rents,  &c,  thereof  to  Mary  Hiller,  or  to 
fuch  perfon  or  perfons  as  fhe  fhould  from  time  to  time, 
by  any  note  or  writing  under  her  hand,  dire£t  and  ap- 
point to  receive  the  fame,  during  the  joint  lives  of  huf- 
band  and  wife,  for  her  fole  and  feparate  ufe,  exclufive 
oi  her  hufband,  and  not  fubjett  or  liable  to  his  debts, 
controul,  or.  engagements,  and  the  receipt  of  her,  or  of 
fuch  perfon  as  fhe  fhould  fo  dire£t  or  appoint  to  receive 
the  lame,  (hould,  notwithftanding  her  coverture,  be  a 
good  difcharge  for  the  fame ;  and  after  the  deceafe  of 
J*.  Muggeridge,  in  cafe  Mary  Hiller  (hould  furvive  him, 
to  the  ufe  of  her  and  her  heirs  and  affigns  for  ever  ;  but 
in  cafe  (he  (hould  die  in  his  lifetime,  then  to  the  ufe  of 
fuch  perfon,  and  for  fuch  eftates,  and  fubje&  to  fuch 
limitations,  &c,  and  annual  or  other  charges,  &c,  and 
in  fuch  fort,  manner,  and  farm,  as  Mary  by  will,  or  by 
any  writing  in  the  nature  of  or  purporting  to  be  her 
will,  by  her  figned  and  publifhed  as  therein  mentioned, 
(hould  dire&,   limit,   or  appoint;    and  in  default  of, 
until,  and  in  complement  of  fuch  dire&ion,  &c,  and  as 
and  when  the  feveral  eftates,  &c,  thereby  limited,  &c.f 
(hould  ceafeand  determine,  to  the  ufe  of  Hannah  Hilkr, 
daughter  of  Mary%  in  fee;  and  a  power  of  leafing  the 
fame  premifes  in  the  manner  therein  mentioned,  was 
given  to  the  truftees ;  and  the  indenture  alfo  contained 
a  claufe,  whereby  the  truftees  were  empowered  to  fell 
the  mefluage  in-manner  therein  mentioned,  and  that  the 
D  3  moniet 
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1 813.  monies  arifing  from  fuch  fale  fhould  be  placed  out  and 

inverted  at  intereft  in  the  public  funds,  or  on  government 
or  real  fecurities,  in  the  names  of  the  tru ftees,  and  the 
furvivor  of  them,  and  the  heirs,  &c,  of  fuch  furvivor, 
to  (land  and  be  poffeffed  thereof,  and  of  the  annual  in- 
tereft thereof,  upon  truft  for  fuch  perfon  as  fliould  have 
been  entitled  to  the  hereditaments,  and  the  rents  thereof, 
if  the  fame  had  not  been  fold :  and  it  w^s  thereby  de- 
clared, thatN  the  truftees  fliould  ftand  poffefled  and  inte- 
refted  in  the  fums  of  dock  fo  transferred  into  their 
names,  in  truft  for  Alary  HUler  until  the  marriage,  and 
after  the  fame,  upon  truft  to  pay  her  the  intereft,  &c,, 
thereof  (Juring  the  joint  lives  of  herfelf  and  J.  Mugge- 
ridge^  for  her  fole  and  feparate  ufe,  exclufive  of  J.  Mug- 
geridge,  and  not  to  be  fubjeA  to  his  debts,  controul,  or 
engagements,  and  her  receipts  for  the  fame  were  to  be 
a  fufEcient  difcharge  for  the  fame  to  the  truftees,  not- 
withftanding  her  coverture,  and  from  and  after  the  huf- 
band's  death,  in  cafe  fhe  fhould  furvive  him,  then  upoa 
truft  for  her,  her  executors,  adminiftrators,  and  affigns  * 
but  in  cafe  (he  fliould  die  in  the  hufband's  lifetime,  upon 
truft  at  all  times  after  her  deceafe,  to  affign  and  transfer 
the  fcveral  and  refpe&ive  funds  to  fuch  perfons,  in  fuch 
(hares,  and  to  and  for  fuch  intents,  &c,  and  fubje&  to 
fuch  powers,  &c,  as  Mary  Hiller,  notwithftanding  her 
coverture,  by  will,  or  by  any  writing  in  the  nature  of, 
or  purporting  to  be  her  will,  to  be  executed  and  attefted 
as  therein  mentioned,  fhould  declare,  lim.it,  dire£t,  or 
appoint;  and  in  default  thereof,  upon  truft  to  pay, 
transfer,  and  affign  the  fame  unto  Hannah  Hitter,  her 
executors,  &c,  for  her  and  their  own  proper  ufe  and 
benefit ;  and  that  the  intended  marriage  afterwards  took 
efie£t  between  the  faid  J.  Muggeridge  and  Mary,  and 
that  after  fuch  marriage  had,  and  during  the  refpe&ive 
lives  of  John  and  Mary,  to  wit,  on  14th  Augujl  1799, 
at  London,  Mary,  by  her  certain  writing  obligatory,  fealed 
7  witl* 
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with  her  feal,  acknowledged  herfelf  to  be  held  and  firmly 
bound  to  the  Plaintiff  in  the  penal  f urn' of  4000/.,  under 
a  condition  thereto  fubfcribed,  whereby,  after  reciting 
<J00&i  Hitter,  fon-in-law  of  the  faid  Mary,  had  applied  Muggjwiixw. 
to  her  to  advance  and  lend  him  the  fum  of  1999/.  19s. 
which  not  being  convenient  to  her  to  do,  fhe  had  applied 
to  the  Plaintiff  to  advance  the  fame,  to  which  he  had 
confented  on  having  her  bond  as  above  written,  and  had 
accordingly  advanced  to  /.  Hitter,  before  the  fealing  and 
delivery  thereof,  the  fum  of  500/.,  and  had  alfo  advanced 
and  lent  to  him  by  good  bills,  to  Jofeph  Hitter's  fatisfac- 
tion,  the  further  fum  of  1499/.  I9/->  making  in  the  whole 
1999/.  1 9 j.  ;  then  the  condition  of  the  fame  was,  that 
if  the  heirs,  executors,  or  adminiftrators  of  Mary  did 
and  {hould,  within  fix  months  after  her  deceafe,  pay 
unto  the  Plaintiff,  &c.  the  full  fum  at  '999/*  19/-*  to- 
gether with  intereft  for  the  fame  at  the  rate  of  5/.  per 
cent,  per  annum,  or  fo  much  of  the  principal  or  intereft 
thereof  as  J.  Hitter  {hould  have  omitted  to  pay,  (it  being 
agreed  that  he  {hould  regularly  pay  the  intereft  thereof 
to  the  Plaintiff  half-yearly,  as  the  fame  (hould  become 
due,)  trw  the  faid  bond  to  be  void :  and  the  Plaintiff 
averretf^at  he  did  advance  to  J.  Hitter ',  before  the 
delivery  of  fuch  bond,  500/.,  and  did  alfo  in  Marfs  life- 
time, and  before  the  making  her  promife  and  undertaking 
next  mentioned,  advance  and  lend  to  /.  Hitter,  by  good 
bills  to  his  fatisfaftion,  divers  other  large  fums  amount- 
ing in  the  whole  to  1499/.  19J.,  making  in  the  whole' 
1999/.  19/.,  whereof  Mary  had  notice,  and  that  Jofeph 
omitted  to  pay  any  part  of  the  principal,  and  paid  inte- 
reft thereon  only  up  to  1  ft  July  1801  ;  he  then  averred 
the  death  of  J.  Muggeridge  afterwards  and  before  the 
pTomife  of  Mary'next  mentioned,  that  fhe  furvived  him, 
and  that  the  principal  fum  of  1999A  191.,  fo  lent  by  the 
Plaintiff  to  Ji  Hitter,  and  for  fecuring  the  repaymentof" 
which  and  intereft,  Mary  fo  made  and  delivered  the 
D  4  afore* 
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if orefaid  writing  obligatory,  and  all  intereft  thereon  from 
ill  July  1801,  being  and  remaining  wholly  unpaid,  and 
Mary  having  full  knowledge  and  notice  of  the  premifes, 
fhe  afterwards,  and  after  the  death  of  her  hufband  /. 
Muggeridge,  and  whilft  flie  was  fole,  and  a  widow,  to 
wit,  on  the  1  ith  of  July  1804,  at  London,  &c.  in  confi- 
deration  of  the  premifes,  undertook  to  the  Plaintiff  that 
the  bond,  (that  xi  to  fay,)  the  principal  money  and  intereft 
fecured  ty  the  bond,  fliould  be  fettled,  (that  is  to  fay,) 
paid,  by  her  executors ;  and  the  Plaintiff  further  averred 
that  Mary  afterwards,  to  wit,  on  a8/^^n7i3n,  at 
London,  &c.  died,  having  firft  duly  made  and  published 
her  laft  will  and  teftament  in  writing,  and  thereby,  after 
devifing  the  meffuage  to  the  Defendant  Nathaniel  Mug- 
geridge  in  fee,  and  after  giving  feveral  legacies  as  therein 
particularly  mentipned,  gave  and  bequeathed,  fubje£fc  to 
fuch  legacies  and  to  the  payment  of  her  juft  debts,  fu- 
neral and  teftamentary  expences,  all  the  refidue  of  her 
eftate  and  effefts,  real  and  perfonal,  to  the  Defendant 
Nathaniel  Muggeridge,  and  thereby  appointed  the  two 
Defendants  executors  thereof,   who    afterwards    duly 
proved  the  fame,  and  took  upon  themfelves  the  burthen 
of  the  execution   thereof;    and  the   Plaintiff  further 
averred,  that  the  faid  principal  money,  and  intereft  from 
the  time  aforefaid,  ?t  the  time  of  the  death  of  Mary 
was,  and  ftill  was  wholly  unpaid,  and  that  divers  goods, 
chattels,  and  effe&s,  rights,  and  credits,  which  were  of 
Mary  the  deceafed  at  the  time  of  her  death,  more  than 
fufficient  to  fatisfy  the  principal  and  intereft,  and  all  the 
other  juft  debts  of  Mary,  had  come  to  and  been  in  the 
hands  of  the  Defendants,  as  executors,  to  be  adminis- 
tered j  and  that  the  Defendants,  as  fuch  executors,  after- 
wards, and  after  the  expiration  of  fix  months  from  the 
death  of  the  faid  Mary,  to  wit,  on  ift  November  181 1> 
at  London,  &c.  had  notice  of  all  and  Angular  the  pre- 
mifes, and  wer«  then  re<juefted  by  the  plaintiff  to  fettle 
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the  bond,  (that  is  to  fay,)  to  pay  the  principal  money, 
and  intereft  fo  omitted  to  be  paid  by  J.  Hiller,  accord* 
ing  to  the  form  and  effeft  of  fuch  promife  and  under- 
taking of  Mary  in  her  lifetime  fo  by  her  made :  but 
that  they,  not  regarding  fuch  promife  and  undertaking 
of  Mary,  did  not  nor  would,  when  fo  requefted,  or  at 
any  time  fince,  fettle  fuch  bond,  or  pay  the  principal  and 
intereft,  and  the  fame  remained  wholly  unpaid.    There 
was  another  count,  omitting  the  ftatement  of  the  fettle- 
ment,  and  dating  the  bond  to  be  given  in  confideration 
of  the  loan  made  to  Jofeph  Hitler,  and  the  death  of  John 
Muggeridge  the  huiband,  and  the  furvivorfhip  and  fub- 
fequent  promife,  will,  and  deceafe  of  Mary,  probate,  the 
pofleffion  of  affets,  notice,  requeft,  and  refufal  of  the 
executors.    The  third  count  ftated  a  promife  made  by 
the  deceafed  while  (he  was  fole  and  a  widow,  in  confi- 
deration of  money  before  then  advanced  to  Jofeph  Killer 
at  her  requeft,  her  fubfequent  will  and  death,  and  pro- 
bate, the  poffeffion  of  affets,  notice,  requeft,  and  refufal 
to  pay  by  the  executors.    There  were  other  counts,  va- 
rying the  ftatement,  and  counts  upon  an  account  ftated 
with  the  deceafed.    The  Defendant  pleaded  the  general 
iffue.    Upon  the  trial  of  the  caufe  at  the  fittings  after 
Hilary  term  1 813  at  Guildhall,  before  Gibbs  J.,  the  trans- 
action was  proved  as  ftated  in  the  firft  count,  fo  far  as 
related  to  the  fettlement,  loan,  and  bond,  a  letter  was 
proved,  written  by  the  deceafed  during  her  widowhood, 
addreffed  to  the  Plaintiff,  Hating  « that  it  was  not  in 
her  power  to  pay  the  bond  off,  her  time  here  was  but 
(hort,  and  that  would  be  fettled  by  her  executors."    The 
jury  found  a  verdict  for  the  Plaintiff,  which  at  the  time 
of    the   trial  was  entered  generally  upon  the  whole 
declaration. 

Shepherd  Serjt.,  in  Eafter  term  laff,  moved  that  the 
Plaintiff  might  be  compelled  to  enter  his  verdift  upon 
one  count  only. 

Per 
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1 8 13.  Per  Curiam.     It  is  hard  upon  a  counfel  to  be  com* 
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pelled  to  eleft  at  nifi'prius,  in  the  hurry  of  the  caufe, 
upon  what  count  he  will  take  his  verdift,  but  he  ought 
MuOGEanxa.     afterwards  to  make  an  ele&ion. 

Lens  Serjt*  for  the  Plaintiff,  ele&ing  the  firft  count, 
Shepherd  moved  in  arreft  of  judgment,  on  the  ground 
that  no  fufficient  confideration  was  (hewn  for  the  promife 
of  the  deceafed.     The  Court  granted  a  rule  nifi. 

Lens  and  Be/t  Serjts.  in  this  term  (hewed  caufe.  They 
admitted  that  when  the  deceafed  gave  the  bond,  being 
covert,  (he  had  no  power  thereby  to  bind  herfelf,  but 
contended  that  notwithanding  that,  the  promife  which, 
after  (he  was  liberated  from  all  reftri&ion,  (he  gave  in 
m  confirmation  of  the  bond,  was  obligatory  on  her.  The 
fame  payment  which  was  recited  to  be  the  confideration 
of  the  bond,  is  a  fufficient  confideration  for  the  fubfe- 
quent  promife.  This  differs  nothing  from  the  cafe  of 
infancy,  and  the  many  other  cafes  which  fubfift  in  the 
Englt/h  law,  where  though  a  party  is  not  compellable  to 
make  a  promife,  yet  if  he  does  make  it,  the  promife 
(hall  be  compulfory  on  him.  In  certain  cafes  where  the 
law  deftroys  the  remedy,  as  in  the  cafe  of  the  (latute  of. 
limitations,  a  fubfequent  promife,  operating  by  the  old 
confideration,  will  revive  the  remedy.  So,  if  an  eftate 
be  devifed  for  payment  of  debts,  the  law  will  not  intend 
that  it  is  exclufively  for  the  payment  of  fuch  debts  as 
are  not  barred  by  the  (latute  of  limitations,  but  will 
intend  the  devife  to  be  for  payment  of  all  debts  what- 
ever, unlefs~ad vantage  is  taken  of  the  (latute  of  limita- 
tions by  plea.  Lord  Mansfield  C.  J.  thought  the  rule  of 
nudum  paBum  was  much  too  drift,  and  that  it  was  com- 
petent for  parties  to  make  their  own  agreements  on  de- 
,  liberation,  and  if  they  did  fo  think  fit  to  make  them,  * 

y  that  they  mult  be  fubjeft  to  them.    It  is  now  fully  re- 

cognized in  the  law,  that  if  there  be,  even  in  the  (tri&eft 

morality, 
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morality,  the  foundation  for  a  promife,  and  the  promife 
be  accordingly  made,  it  is  binding.  It  is  a  new  ligamen, 
though  not  a  new  confideration  j  for  if  there  were  a 
new  confideration,  it  would  be  clearly  good.  Goodright  Mugoeridgi. 
ex  dent.  Carter  v.  Strapban,  Cowp.  201.  Lord  Mansfield 
held,  that  an  account  ftated  by  a  widow,  allowing  inte- 
reft  on  a  mortgage  executed  by  her  during  coverture,  a 
direction  given  by  her  in  writing  to  her  tenant  to  attorn 
to  the  mortgagees,  and  a  paper  whereby  {he  purported  to 
furrender  the  poflfefliom,  amounted  to  a  delivery  by  her 
in  her  widowhood  of  the  mortgage  deed,  holding  her 
previous  delivery  during  coverture  to  be  abfolutely  void.  ^ 

[Mansfield  C.  J.  that  was  certainly  a  very  ftrong  cafe, 
and  I  veTy  well  remember  the  iurprife  I  felt  at  the  time 
when  it  was  decided,  becaufe  it  was  making  thofe  a&s  of 
the  widow  equivalent  to  a  formal  re-delivery  of  the  deed, 
and  others  were  much  furprized  at  it,  but  it  ftrongly 
recognizes  the  principle  that  a  moral  obligation  is  a  good 
confideration*  Chambre  J.  evinced  doubts  of  this  cafe. 
Gibbs  J.  The  pofition  in  Perkins,  yi  154-  is  not  that  re- 
execution,  but  only  re-delivery  was  requifite,  and  Lord 
Mansfield  held  that  her  ads  were  tantamount  to  a  re* 
delivery.  He  begins  by  faying,  "  I  thought  it  cruel  to 
contend  for  the  wife  that  the  mortgage  was  void,"  "  a 
fecurity  which  was  entered  into  for  the  maintainance  of 
herfelf  and  her  family,"  "  and  after  fo  many  folemn  a£ts 
on  her  part,  it  is  a  proceeding  again  ft  every  principle  of 
natural  juftice  and  equity."]  The  doubt  on  that  cafe 
has  always  been  on  the  form  in  which  Lord  Mansfield  ap- 
plies the  principle,  not  on  the  principle  itfelf :  there  can- 
not, however,  be  a  ftronger  cafe  of  moral  obligation  than 
the  prefent,  for  the  giving  this  bond  of  the  deceafed  was 
die  inducement  to  the  Plaintitf  to  lend  the  money.  True- 
man  v.  Fenton,  Convp.  544.  Lord  Mansfield  and  the  reft  of 
the  Court  fully  recognize  the  principle,  and  found  on 
i  their  decifion,  that  a  bankrupt,  promifing  after  he  has 

obtained 


Lee 


44  CASES  in  TRINITY  TERM 

18(3.  obtained  fats  certificate  to  pay  a  debt  thereby  barred,  is 

bound  by  his  promife.  Barnes  v.  Hedley,  ante  a.  184. 
A  promife  to  pay  the  principal  money  lent  on  an  ufu- 
Muggeridgs.  rious  fecurity,  with  legal  intereft,  was  held  valid ;  and 
many  cafes  to  the  like  effe£t  are  there  cited.  Although 
no  reafons  are  afligned  for  the  judgment,  it  mult  necef- 
•  farily  have  proceeded  on  the  ground  that  a  moral  obliga- 
tion will  fupport  a  promife  to  pay. 

Shepherd  and  Vaughan  Serjts.  contrh.      The  cafe  of 
Doe  v.  Straphan  is  favourable  to  the  Defendants.     The 
Court  were  obliged  to  hold  that  the  deed  of  a  married 
woman  was  absolutely  void,  and  by  a  refinement  in  law 
they  prefumed  a  re-delivery;    but  no  confideration  is 
neceflary  to  give  effett  to  a  deed,  therefore  the  cafe  does 
not  decide  that  an  engagement  made  by  the  feme  covert, 
or  money  paid  for  her  ufe,  was  a  good   confideration 
for  the  fubfequent  a£h     It  will  not  be  contended  that 
the  letter  amounts  to  a  re-delivery  of  this  bond  5  if  it 
does,  let  the  Plaintiff  fue  on  the  bond.     [Lens  difclaimed 
the  redelivery.]      Barnes  v.  Hedley  was  decided  on  the 
ground  that  the  money  advanced  to  the  Defendant  was 
an  old  fubfifting  debt,  and  therefore  a  good  confideration 
for  the  promife.     [Heath  J.     In  the  cafe  of  ufury  there 
could  be  no  fubfifting  debt.      Glbbs  J.      In  this   cafe 
there  was  an  advance  of  money.]     The  feme  covert 
never  had  the  money  :  neither  can  a  feme  covert  by  any 
means  create  a  debt  from  herfelf,  fo  that  on  the  de- 
claration the  cafe  (lands  thus,  that  (he,   not  being  in- 
debted, was  not  liable,  and  in  confideration  of  her  not 
being  liable,  (he  undertook  to  pay.     If  this  money  had 
been  advanced,  not  on  her  bond,  but  on  her  mere  pro- 
mife, a  fubfequent  pTomife  to  pay  made  when  {he  became 
difcovert,  would  be  merely  void.     A  bye  gone  debt  from 
a  third  perfon  would  be  no  confideration  for  a  promife 
to  pay.    There  rauft  be  an  agreement  not  to  fue,  or 
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fome  new  confideration  moving  to  the  promifer  or  from 
the  lender.     The  devife  of  the  property  to  the  execu- 
tors, is  no  confideration.     There  is  no  mutuality  or  con- 
nection between  this  confideration  and  this  promife,  for 
the  whole  tranfa&ion  had  an  end  before  the  decafed  was 
difcovert.    The  law  does  not  recognize  the  principle  to 
the  extent  dated,  that  evert'  moral  obligation  of  any 
fort  or  kind  whatever  would  be  a  good  confideration  for 
a  promife.    There  mud  be  a  mutuality.     This  cannot 
be  a  ftronger  cafe  than  if  the  money  had  been  advanced 
to  the  feme  covert  herfelf  $  yet  in  Lloyd  r.  Lee,  iStr.  94. 
it  was  held  by  Pratt  C.  J.,  where  a  married  woman  gave 
a  note  as  a  feme  fole,  and  after  her  hufband's  deceafe, 
m  confideration  of  forbearance  to  fue>  promifed  pay- 
ment, that  the  note  was  not  barely  voidable,  but  abfo- 
lutely  void,  and  that  forbearance,  where  originally  there 
was  no  caufe  of  a&ion,  is  no  confideration  to  raife  an 
affumpfiu      Barber  v.  Fox,  .2  Sound.  134.      AJfumffit  by 
the  heir  to  pay  the  bond  of  his  ancedor,  in  confideration 
of  forbearance  to  fue,  was  held  void.     {Mansfield  C.  J. 
and  Gibbs  J.     Neither  of  thofe  cafes  is  applicable,  for 
it  did  not  appear  in  the  laft  that  the  anceftor  bound  hit 
heir  in  the  bond,  forbearance  to  fue  is  the  forbearing  of 
that  which  he  may  legally  enforce,  and  as  there  was 
before  the  renewed  promife  no  right  of  a&ion,  fo  there 
could  be  no  forbearance.    It  might,  we  will  fuppofe, 
have  been  the  moral  duty  of  the  feme  covert  in  Lloyd  v* 
Let>  to  pay  the  note  before,  but  as  (he  was  not  legally 
liable  without  a  promife  made  by  her  after  (he  was  dif- 
covert, the  confideration  fo  averred  did  not  exift j  but  it 
does  not  follow  that  no  other  confideration  could  have 
been  dated,  that  would  have  fupported  the  promife*] 
In  the  cafes  of  bankruptcy,  and  the  ftatute  of  limitations, 
the  law  only  fufpend*.  the  remedy,    it  does  not  ex- 
tinguilh  the  debt ;  but  here  no  debt  ever  exifted j  the 
a£ks  of  a  feme  covert  not  being  voidable  like  thofe  of  an 
infant,  but  actually  void. 

Nans- 
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1813.  Mansfield  C.  J.    The  counfel  for  the  Plaintiff  need 

not  trouble  themfelves  to  reply  to  thefe  cafes ;  it  has 
been   long  eftablifhed,  that  where  a  perfon  is  bound 
morally  and  confcientioufly  to  pay  a  debt,  though  not 
legally  bound,  a  fubfequent  promife  to  pay  will  give  a 
right  of  action.     The  only  queftion  therefore  is,  whether 
upon  this  declaration  there  appears  a  good  moral  obliga- 
tion ?     Now  I   cannot  conceive  that   there   can   be  a 
ftronger  moral  obligation,  than  isolated  upon  this  record. 
Here  is  this  debt  of  aooe/.  created  at  the  defire  of  the 
teftatrix,  lent  in  fact   to  her,   though    paid  to  Hijler. 
After  her  hulband's  death,  {he  knowing  that  this  bond 
had  been  given,   that  her  fon-in-law  had  received   the 
money,  and  had  not  repaid  it  \  knowing  all  this,  fhe  pro- 
mifes  that  her  executors  (hall  pay :  if  then  it  has  been 
repeatedly  decided  that  a  moral  confideration  is  a  good 
confideration  for  a  promife  to  pay,  this  declaration  is 
clevly  good.     This  cafe  is  not  diftinguifhable  in  prin- 
ciple from  Barnes  v.  Hedley ;   there  not  only  the  fecu- 
rities  were  void,  but  the  contract  was  void ;    but  the 
money  had  been  lent,  and  therefore  when  the  parties 
had  dripped  the  tranfaction  of  its  ufury,  and  reduced 
.the  debt  to  mere   principal  and  intereft,  the  promife 
made  to  pay  that  debt  was  binding.     Lord  Mansfield's 
judgment  in  the  cafe  of  Doe  on  the  demife  of  Carter  v. 
Straphan,  is  extremely  applicable.     Here  in  like  manner 
the  wife  would  have  been  grofsly  difhoneft,  if  (he  had 
fcrupled.to  give  a  fecurity  for  the  money  advanced  at 
her  requeft.      As  to  the  cafes  cited,   of  Lloyd  v.  Lee, 
and  Barber  v.  Fox,  there  was  no  forbearance,  and  thofe 
cafes  proceeded  on  the  ground  that  no  good  caufe  of 
action  was  (hewn  on  the  pleadings. 

Heath  J.  I  am  of  the  fame  opinion.  Promifes 
without  confideration  are  not  enforced,  becaufe  they  are 
gratuitous,  and  the  law  leaves  the  performance  to  the 
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liberality  of  the  makers.  The  notion  that  a  promife 
may  be  fupported  by  a  moral  obligation  is  not  modern ; 
in  Charles  the  Second's  time  it  was  faid,  if  there  be 
an  iota  of  equity,  it  is  enough  confideration  for  the 
promife. 

Chambre  J,  There  cannot  be  a  ftronger  or  clearer 
cafe  of  moral  obligation  than  this.  The  gentleman  has 
done  this  lady  a  great  favour,  in  going  to  this  expence, 
and  accepting  arf  invalid  feeurity $  and  when  fhe  could 
give  a  better  feeurity,  it  became,  her  duty  fo  to  do,  and 
flie  has  done  it.  In  the  cafes  cited  it  was  the  Plaintiff's 
fault  if,  having  it  in  his  power  to  ftate  a  good  confidera- 
tion on  the  record,  he'negle&ed  fo  to  do. 

Gibbs  J.  I  agree  in  this  cafe  the  Plaintiff  is  en- 
titled to  recover.  It  cannot,  I  think,  be  difputed  now, 
that  wherever  there  is  a  moral  obligation  to  pay  a  debt, 
or  perform  a  duty,  a  promife  to  perform  that  duty,  or 
pay  that  debt,  will  be  fupported  by  the  previous  moral 
obligation.  There  cannot  be  a  ftronger  cafe  than  this 
of  moral  obligation.  The  counfel  for  the  Defendant 
did  not  dare  to  grapple  with  this  pofition,  but  endea- 
voured to  (hew  that  there  was  no  cafe,  in  which  a  fub- 
fequent  promife  had  been  fupported,  where  there  had 
not  been  an  antecedent  legal  obligation  at  fome  time  or 
other  5  from  whence  he  wiflied  it  to  be  inferred,  that^ 
unlefs  there  had  been  the  antecedent  legal  obligation, 
the  mere  moral  obligation  would  not  be  a  fufficient 
conGderation  to  fupport  the  promife.  But  in  Barnes 
v.  Hedlej)  certainly  Hedley  never  was  for  a  moment 
legally  bound  to  pay  a  farthing  of  that  money  for  which 
he  was  fued ;  for  it  appears  to  have  been  advanced  upon 
a  previoufly  exifting  ufurious  contraft ;  and  whatever 
was  advanced  upon  fuch  a  contract,  certainly  could  not 
be  recovered  at  any  one  moment.  The  borrower,  avail- 
ing 
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ing  himfelf  of  the  law,  fo  far  a?  he  honeftly  might,  and 
no  further,  reducing  it  to  mere  principal  and  intereft, 
does  that  which  every  honeft  man  ought  to  do  i*  like 
circumftances,  promifes  to  pay  it,  and  that  promife  was 
held  binding.  As  to  the  cafes  of  Lloyd  v.  Lee,  and 
Barber  v.  Fox,  they  have  fufficiently  been  anfwered  by 
my  Lord,  and  my  Brother  ,Cbambre:  that  if  a  man  will 
ftate  on  his  declaration,  a  confideration,  which  is  no 
confideration,  and  (hews  no  other  confideration  on  his 
declaration,  although  another  good  confideration  may 
exift,  when  that  which  he  does  (hew  fails,  he  cannot 
fucceed  upon  the  proof  of  the  other  which  he  has  not 
alleged.  Now  in  the  firft  of  thofe  cafes,  there  was 
clearly  no  forbearance,  becaufe  forbearance  mud  be  a 
deferring  to  profecute  a  legal  right ;  but  no  legal  right 
to  recover  previoufly  cxifted.  Whatever  other  confi- 
deration might  exift  for  the  promife,  it  was  not  dated 
in  the  declaration :  it  is  therefore  clear  that  this  rule 
muft  be  difcharged,  upon  the  ground,  that  wherever 
there  is  an  antecedent  moral  obligation,  and  a  fubfequent 
promife  given  to  perform  it,  it  is  of  fufficient  validity 
for  the  Plaintiff  to  be  able  to  enforce  it. 

Pule  difcharged. 
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'J'HISwas  an  aflion  on  a  policy  of  infurance  on  a      Aveflelwhkh 
cargo  of  potatoes  on  board  the  fliip  Triumph^  on  a*  &iIs  *****  convoy, 
royage  from  Cork  to  Cadiz.     The  caufe  was  tried  at  .by^STbto^ 
Guildhall,  at  the  fittings  after  Hilary  term  1813,  before  her  port  of  dear* 
GiUs  J.,  upon  admiffions,  which  Rated  the  Defendant's  ance»  *?*?  ^w- 
fubfcription  to  the  policy  in  queftion  ;  that  Daniel  Burt-  agaL  wl&toT 
It]  was  interefted  in  the  goods,  as  averred  in  the  decla-  carE°  on  d» 
ration;  that  the  (hip  Triumph  failed  with  convoy  from  ^SSJ^J? 
&ri  on  the  voyage  infured  in  February  18 1 1,  with  the  next  convoy  from 
goods  on  board,  and  that  fhe  returned  to  that  port  with  ^  ^  Port» 
the  convoy  5  that  {he  failed  again  with  the  fame  convoy,  7Jm  ™y  odicr* 
and,  having  met  with  an  accident,  put  back  in  diftrefs,  P°rt- 
and  the  convoy  proceeded  without  her  5  that  after  re- 
pairing the  damage  fhe  had  fuftained,  (he  failed  ulti- 
mately on  the  voyage  infured  without  convoy,  and  with- 
out having  obtained  a  licence  to  fail  without  convoy, 
(with  D.  Buckley,  the  owner  of  the  goods,  on  board* 
who  knew  the  fliip  had  no  licence  to  fail  without  con- 
voy,) and  was  loft  by  the  perils  of  the  feas,  together 
with  the  goods.    That  the  port  of  Cotk  is  the  general 
place  of  rendezvous  appointed  by  government  for  veflels 
to  obtain  convoy,  and  that  a  convoy  failed  from  Cork  Gx 
weeks  after  (he  Triumph  failed.     And  it  was  agreed, 
that  in  cafe  the  Plaintiff  obtained  a  verdift,  it  fhould  be 
entered  for  the  fum  of  167/.  15/.  id.,  and  that  the  party, 
whether  Plaintiff  or  Defendant,  fucceeding  on  the  trial, 
flrould  be  at  liberty  to  take  out  of  court  the  fum  of 
167/.  15/.  ii,  which  had  been  paid  into  court  by  the 
Defendant.     The  cafe  turned   upon   the  convoy  aft, 
43  G.  3.  c.  57.    The  firft  fe&ion,  after  reciting  that  it 
will  add  to  the  fecurity  of  trade  to  prevent  fliips  failing  , 
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(bill  not  be  lawful  for  any  (hip  or  veffel  belonging  to 
anjr  of  his  majefty's  fubjefts,  (except  as  is  thereinafter 
provided,)  to  fail  or  depart  from  any  port  or  place  what- 
Glovsr.  ever,  unlefs  under  the  convoy  and  prote&ion  of  fuch 
veffel  or  veflels  as  (hall  or  may  be  appointed  for  that 
purpofe.  And  the  fourth  fe&ion  ena£ts,  that  in  cafe 
any  fuch  {hip  (hall  fail  or  depart  without  convoy,  or 
(hall  afterwards  defert,  or  wilfully  feparate,  or  depart 
from  fuch  convoy,  contrary  to  the  provifions  of  that  a&, 
tfvery  policy  of  infurance, 'or  contraft  or  agreement  for 
tny  infurance  upon  fuch  (hip,  or  upon  any  goods,  &c. 
laden  or  to  be  laden  on  board  thereof,  or  upon  any  pro- 
perty, freight,  or  other  intereft  arifing  out  of  the  fame, 
whereon  infurance  may  lawfully  be  made,  (and  which 
(hall  be  the  property  of  the  mafter  or  other  perfon  having 
the  charge  or  command  of  fuch  (hip  fo  failing  without 
tonvoy,  or  wilfully  quitting  the  fame,  or  of  any  perfon 
interested  in  fuch  (hip  or  cargo,  who  (hall  have  dire&ed, 
or  have  been  any  way  privy  to,  or  inftrumental  in 
caufing  fuch  (hip  to  fail  without  convoy,  or  wilfully 
feparating  therefrom,)  (hall  be  null  and  void.  Two 
points  were  made  by  the  Defendant  at  the  trial.  Firft, 
That  though  the  (hip  had  broken  ground,  and  (ailed 
with  the  convoy,  and  was  driven  back  by  diftrefs,  (he 
was  bound  to  ftay  in  port  till  the  next  convoy  (hould 
fail,  before  (he  (hould  fail  again :  this  was  denied  by  the 
Plaintiff,  who  faid,  this  cafe  was  like  the  cafe  of  a  war- 
ranty to  fail  with  convoy,  which  is  complied  with,  if  (he 
(ails  once  with  convoy,  whether  (he  continues  with  it  or 
not  Gibbs  J.  fo  ruled  it,  and  held  that  the  convoy  ad 
was  complied  with  by  her  failing  once  with  convoy. 
The  point  was  not  referred.  Secondly,  it  was  urged, 
that  Buckley,  who  had  his  potatoes  on  board,  was 
on  board  alfo,  and  was  privy  to  and  inftrumental  in 
the  failing  without  convoy ;  to  which  it  was  anfwered 
on  behalf  of  the  Plaintiff,  that  as  it  did  not  appear  that 
16  he 


in  the  Firrr-THiiiD  Yjeab  of  GEORGE  RL 

Be  had  any  control  over  the  navigation  of  the  {hip,  and 
as  the  infurance  was  on  his  goods,  and  not  the  goods  of 
thofe  who  had  the  conduft  of  the  navigation,  it  was  not 
avoid  policy  within  the  fourth  fe&ion,  even  if  there  was 
not  a  fufficient  failing  with  convoy  under  the  firft  fee- 
tion.  A  verdtft  pafled  for  the  Plaintiff  on  the  firft 
point.  On  the  laft  point  Gtbbs  J.  alfo  thought,  that  the 
Plaintiff  was  not,  within  the  fourth  fe&ion,  a  perfon 
inftrumental  in  caufiijig  the  (hip  to  fail  without  convoy, 
the  cafe  being  that  the  (hip  and  convoy  firft  failed  toge* 
ther,  then  were  all  driven  back  together,  then  all  failed 
together  again,  and  this  fliip  was  then  driven  back 
alone. 

Beft  SerjL  in  Eajttr  term  obtained  a  rule  nifi  to  fet 
afide  the  verdift,  and  enter  a  verdift  for  the  Defend- 
ant ;  and  he  and  Onflow  Serjts.  were  now  called  on  by 
the  Court  to  fupport  their  rule.  They  urged  that  this 
cafe  was  not  like  the  cafe  of  a  warranty  to  depart  with 
convoy,  which  is  a'  condition,  and  to  be  conftrued 
ftri£Uy  ;  and  wherein  the  moment  the  allured  has  left  the 
port  with  convoy,  he  has  done  all  that  is  neceflary  for 
him  to  do.  The  preamble  of  the  a&  is,  that  it  is  ex- 
pedient that-veffels  (hould  not  be  permitted  to  fail  with- 
out convoy,  except  in  certain  cafes.  This  is  ftill  more 
fully  exprefied  in  the  body  of  the  firft  fe&ion :  it  {hall 
Opt  be  lawful  to  depart  from  any  port  or  place  whatever, 
without  the  convoy  of  fuch  (hip  or  (hips  as  (hall  be 
appointed  for  that  purpofe.  It  does  not  fatisfy  the 
terms  of  this  ftatute  to  fail  once  with  convoy ;  vefiels 
are  not  to  fail  without  it.  As  much  mifchief  will  at- 
tend their  (ailing  a  fecond  time  without  convoy,  as  it 
would  on  failing  a  firft  time  without  it.  The  com- 
merce of  the  country  is  equally  expofed  to  depredation. 
Thefe  words  are  general,  not  applicable  only  to  the 
time  of  the  (hip's  firft  breaking  ground,  or  to  any  par- 
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ticular  vbyage.    The  intent  is,  that  it  (hall  not  be  lawful 
for  any  (hip,  at  any  time,  to  fail  without  co&voy  $  if  a  . 
fhip  is  driven  back  into  a  place  whence  convoy  cannot 
be  had,  neceffity  excufes  her  in  going  thence  without  it  § 
and  inaftnuch  as  this  fhip  was  driven  back  into  her  port 
of  clearance,  the  futh  fe&ion  of  the  a£l  would  have 
excufed  her  proceeding  thence  with  due  diligence  to 
join  convoy  appointed  to  fail  from  fome  other  port  or 
place;  but  (he  did   not  £ul   in  queft  of  convoy,  but 
failed  on  the  voyage  \  and  the  port  too,  into  which  foe 
was  driven  back,  was  a  port  whence  another  convoy 
would  fail  in  fix  weeks,  of  which  (he  might  have  had 
the  proteftion  if  (he  would  have  waited  for  them.     Th$ 
difference  in  the  rifle  of  failing  with  or  without  convoy 
is  very  material  to  the  underwriters.    This  is  a  legiffa* 
tive  en  aft  m  en  t  for  a  great  national  purpofe,  for  the  pro- 
te£tion  of  our  trade ;  a  policy  which  mult  be  fupported  \ 
and  the  legiflature  has  carefully  guarded  againft  any  of. 
4hofe  modes  which,  in  the  cafe  of  a  condition,  would 
have   put  an  end   to  the  condition.     No  exception  is 
made  in  the  a£t  for  the  cafe  of  a  vefiel  putting  beck, 
ether  than  that  of  licence :  foe  might  have  applied  for 
and  obtained  a  licence,  if  it  were  inconvenient  to  wait 
for  the  next  convoy.    She  can  never  fail  again  from  a 
place  where  convoy  can  be  gotten,  but  under  the  pro* 
te&ion  of  convoy.    There  is  no  cafe  decided  on  thie 
point,  but  the  Court  will  not  narrow  down  the  general 
terms  of  this  aft  to  a  fiftgle  failing  with  contoy»    The 
affured  is  discharged  indeed  of  the  penalties  for  leaving 
the  convoy,  becaufe  there  was  a  neceffity.     As  to  the 
other  point,  it  is  decided  by  .the  cafe  of  Wamhoufev* 
'  Cowie,  ante%  4.  178.     [Mansfield  C.  J.     It  wuspeffe&Iy 
well  known  to  the  affured  in  that  cafe,  that  the  (hip  waft 
to  run  without  convoy.     Gttts  J.    In  that  cafe  the  af- 
fured was  confenting  to  her  failing  without  convoy  j  he 
did  not  indeed  content  that  fl»e  fcould  fail  without  a 
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licence,  but  die  aft  prohibits  only  the  failing  without 
convoys  the  prohibitory  claufe  takes  no  notice  of  a 
licence.  There  is  an  excufe  given  by  another  feftkm 
of  the  aft  of  parliament,  if  the  affured  has  got  a  licence  j 
bat  he  failed  to  obtain  it,  and  fo  failed  unexcufed.  The 
coucfel  for  the  Plaintiff  diftinguiflied  that  cafe  at  the' 
trial,  in  this  point,  that  at  the  time  of  putting  the  good$ 
on  board,  that  Defendant  meant  the  (hip  (hould  fail 
without  convoy  °,  here  this  Defendant  did  not.]  The 
aft  does  not  relate  to  the  moment  of  putting  the  goods 
on  board ;  it  relates  to  the  moment  of  failing.  The 
Court,  in  the  cafe  of  Wainhoufe  v.  Cowie,  diftinguifhed 
the  being  privy  from  the  being  inftruqiental,  and  held 
that  either  avoided  the  infurance.  The  Plaintiff  wifhes 
it  to  be  argued,  that  the  affured  muft  be  privy  to,  and 
inftrumental  in  the  failing  to  incur  the  forfeiture.  But 
mere  knowledge  of  the  faft  is  privity,  and  is  by  this  aft 
made  fuflkient  to  incur  the  prohibition.  This  Defend- 
ant was  with  his  goods  on  board  at  the  time  of  the  fail- 
ing, and  therefore  was  privy  to  the  failing ;  which  has 
brought  him  within  the  penalty,  and  he  has  proved  no 
fufficient  excufe  to  bring  himfelf  out  of  it  again  :  but  is 
clearly  an  offender  againft  the  aft. 


1B13. 
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ShepUrd  Serjt.  was  to  have  {hewn  caufe  againft  the 
rule. 


Mansfield  C.  J.  I  do  not  know  how  to  put  this 
better,  than  by  comparing  it  to  the  common  cafe  of 
warranty  to  fail  with  convoy.  It  is  admitted  by  the 
Defendant  that  the  (hip  is  excufed,  as  in  a  cafe  of  ne,cef- 
fity,  if  flje  is  driven  into  a  port  whence  no  convoy  is 
appointed,  and  fails  from  thence  without  it  $  but  there 
is  no  excufe  in  the  aft,  of  her  going  without  convoy 
from  fuch  a  port  into  which  flie  is  driven,  becaufe  there 
IS  no  convoy  from  thence.    There  is  not  in  the  aft  a 
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hint  of  any  thing  to  be  done,  except  on  the  original  fail- 
ing j  it  could  not  however  efcape  the  legiflature,  that  a 
(hip  failing  with  convoy  muft  be  liable  to  be  driven 
back,  and  meet  with  accidents,  and  that  there  ought  to 
be  fome  provifion  for  her  coming  out  again,  if  they 
meant  to  legiflate  for  that  cafe.  We  think  therefore  it 
muft  be  interpreted  as  in  a  warranty,  and  that  if  (he 
have  once  failed  with  convoy  on  the  voyage,  {he  has 
Complied  with  the  requifitions  of  the  a£t ;  and  if,  for 
fome  neceflary  caufe,  (he  is  honeftly  obliged  afterwards 
to  leave  her  convoy,  this  is  not  deferring,  but  is  a  cafe 
not  prohibited  by  the  a<2. 

Heath  J..  The  (hip  has  literally  complied  with  the 
provifion  of  the  ftatute,  and  this  is  a  cafe  of  penalty  and 
forfeiture,  and  we  are  not  to  extend  it. 

Chambre  J.  I  think  the  a&  meant  only  to  apply  to 
her  firft  failing  in  her  voyage,  and  I  think  it  is  not  for 
us,  to  extend  it  further,  and  there  is  very  good  reafon 
why  it  (hould  be  fo.  At  firft  failing,  a  (hip  is  fully 
manned,  vi&ualled,  and  provifioned,  proportionably  to 
the  voyage  which  is  in  contemplation:  but  it  would 
greatly  enhance  the  expences  of  (hip-owners,  if  every 
time  a  (hip  was  obliged  by  bad  weather  to  put  back,  (he 
was  obliged  to  remain  till  a  frefli  convoy  was  appointed  : 
the  expences  of  fupporting  the  crew  and  re-vi£tualling 
the  (hip  would  be  a  much  greater  evil  than  could  be 
eompenfated  by  any  advantage  to  be  derived  to  the 
commerce  of  the  country  by  this  conftrudion  of  the 
•ft. 

Gibbs  J.  I  am  of  the  fame  opinion.  I  attend  to 
the  diftin&ion  made  by  the  counfel  for  the  Defendant 
between  the  words  of  a  warranty  to  fail  with -convoy, 
mud  the  words  of  this  a£t,  and  to  their  argument,  that 
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a  (hip  having  once  failed  with  convoy,  according  to  the  '813, 

warranty,  has  performed  the  condition.     They  fay  that  -V 

thefe  general  words  of  the  a£t  apply,  not  to  the  firft  «. 

going  from  port  only,  but  to  the  fliip  ever  leaving  the 
port,  or  leaving  any  other  port  into  which  Ihe  may  be 
driven.  *  The  words  certainly  may  be  underftood,  taken 
by  themfelves,  in  as  wide  a  fenfe  as  they  put  them  j  but 
we  are  to  conGder  them  with  reference  to  the  fubje&- 
matter.  Perfons  engaged  in  fea-faring  tranfa&ions,  re- 
gulate their  adventures  according  to  the  expe&ed  convoys, 
which  are  tolerably  well  known  ;  and  it  feems  reafonable 
to  underftand  the  words  in  the  fame  mode  as  the  under- 
writers underftand  the  language  of  a  policy  when  they 
make  infurances,  that  is,  looking  to  the  fhip's  departure 
with  convoy  in  the  ordinary  courfe  of  trade  once,  and  not 
requiring  it  upon  every  future  accidental  driving  back  \ 
and  as  my  Brother  Chambre  fays,  there  are  many  perifh- 
able  commodities,  which  would  perifli  by  being  detained 
for  the  next  convoy ;  and  therefore,  as  the  words  will; 
I  think,  admit  of  the  conftru&ion,  and  as  it  would  very 
much  fhackle  the  commerce  of  the  country  to  put  on 
them  the  very  drift  interpretation  contended  for,  we 
think  that  we  ought  not  to  adopt  it.  The  rule  therefore' 
muftbe 

Discharged. 
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•far*  29,      %  Olive  and  Others,  Aflignees  of  John  Jacob  and 
William  Jacob,   Bankrupts,  v.  Smith  and 
QA-tf**-  Others. 

If  a  perfbn  en-  TTHIS  was  an  a&ipn  for  money  had  and  received,  and 
Irufted  with  value    -i  A  A      .      1T  ,      ^  .  .      J .     . 

trufts  hit  creditor  uPon  an  account  Gated.    Upon  the  trial  of  the 

with  that  which  caufe  at  Guildhall,  at  the  fittings  after  Hilary  term  1813, 

IS^S^T  before  Gthhi  J-'  lt  was  Proved» that  the  Defendants  were 
the  firft  becoming   infurance-brokers,  and  had  for  fome  years  been  in  the 

hanknipt,  the  fe-    ha^;t  0f  tranfa&ing  infurance  bufinefs  for  the  Jacob/,  the 

cond  may  retain 

his  debt  out  of       bankrupts.    The  Defendants  were  alfo  general  brokers, 

the  proceeds  of  and  a£ted  as  fuch  for  the  bankrupts.  The  bankrupts 
trufted  to  hhni  *****  depofited  fome  wool  with  the  Defendants  for  fale, 
and  only  pay  the  about  four  months  before  their  failure  ;  and  a  few  weeks 
baJance*  before  that  event,  placed  fome  coffee  and  fugar  in  their 

employed  A,  a  '  hands  alfo,  with  inftru&ioris  to  fell,  and  obtained  from 
broker,  to  effect  them,  a  few  weeks  before  the  bankruptcy,  an  agreement 
FJk^T  *"?  kjj*  .  to  advance,  upon  the  fecurity  of  thefc  goods,  the  amount 
him  with  the  pof-  of  two  thirds  of  their  value,  by  the  Defendant's  accept* 
feffion  of  the  po-  ances,  but  nothing  was  at  that  time  faid  concerning  the 
indebted  to  B  for  P^ies.  The  Defendants  accordingly  accepted  bills  to 
premiums  of  in-      the  amount  of  15,742/.  6s.  6d.     There  was  alfo  a  (hip 

furance,  and  hav-    transferred  to  the  Defendants  for  their  further  fecurity ; 

ing  obtained  an  - 

advance  of  money  an(*  **  bankrupts  gave  the  Defendants  authority  to 

upon  a  pledge  of    apply  the  proceeds  of  the  goods,  when  they  fhould  be 

u  Ar^Tbli! fold' to  the  Pavment  of  the  bi,,s  *  if  the  g00*8  were  not 

not  on  thofe  goods  fold  in  time,  the  bankrupts  were  to  provide  for  thofe 
totheexclufionof  payments.  The  bankrupts  were  at  the  time  of  their 
dit/bwara  bank-  failure  indebted  to  the  Defendants  in  the  fum  of 
rupt.  Afterwards   405 7/.  lu.  8rf.,  upon  the  balance  of  the  infurance  ac- 

wdVr^elred'it   count>  makinS  a  total  fum  due  t0  the  defendants  of 
from  the  under- 
writers :  held  that  this  was  a  mutual  credit,  within  the  fiat.  30  G.  2.  c.  5.,  and  that  B. 
might  retain  the  fum  received  for  the  lofs,  in  liquidation  of  his  advances  as  well  as  of  the 
balance  due  for  premiums. 

*9*799'- 
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19,799/.  18/.  2J.    The  Defendants  had  effected  for  the  1813 

bankrupts  before  their  failure  a  policy  upon  the  Jhip 
Invention,  upon  which  a  lofs  occurred  after  the  bank- 
ruptcy, and  die  Defendants  fubfequently  received  thereon  8mjtb» 
the  funis  of  13,691/.  id/.  1  li.  and  45/.  from  the  under- 
writers,, making  together  am  amount  of  139736/.  itir.  1  \d~, 
which  fum,  or  at  all  eyents  the  balance  thereof,  amounts 
iflfr  *fter  deducing  the  ftun  due  on  the  infurance  ac* 
count,  to  9659/.  1 1/.  8J»,  the  Plsifittfe  fought  by  this 
a&km  to  recover.    The  goods  were  not  ibid  till  after 
this  money  had  been  recovesed  from  the  naderwricari. 
No  account  of  any  tianfafiioct  relative  to  the  goods  had 
been  rendered  before  the  failure,  nor  dnt  it  appear  that 
any  fepaeate  infurance  account  had  been  rendered  finct 
the  commencement  of  thefe  transitions*    J>$ff  Serjt. 
for  the  Plaintiffs,  urged,  that  as  the  money  for  the  krfs 
was  not  received  until  after  the  bankruptcy,  there  could 
be  no  let-off.     But  Shepherd  Serjt.  for  the  Defendants, 
urged,  firft,  that  the  Defendants,  as  brokers,  had  a  lien 
on  the  policy  for  their  general  balance,  or  if  not,  then 
that  this  was  a  cafe  of  mutual  credit  within  the  ftatute 
5  G.  3.  c.  30.  /  3a.,  and  he  cited  the  cafes  of  Port*  v. 
Carter,  Cooi/j  Bankrupt  Laws,  5  ed.  567.     Wbitohmd 
v.  Vaugban,  Hid.   566.      Ex  parte  Deeze,  1  Atk.  228. 
and  AtUnfin9  Jfigme  of Hodges,  v.  Elliott,  7  J.  R.  378. 
Gibhsh  thought  that  with  refpeft  to  the  policy  account, 
there  was  no  doubt  hot  that  the  fum  due  to  the  De- 
fendants far  premiums  was  to  be  fet  againft  the  fum 
received  by  them  for  lories,  and  they  might  retain  this 
by  virtue  of  their  lien.    But  he  did  ant  think  the  brokers 
had  a  Ken  on  the  policy  for  their  advances  on  the 
goods.    The  queftion  was,  whether  the  whole  accounts 
were  to  be  mingled,    and   whether   the  Defendants, 
who  had  received  a  fum  of  money  on  that  policy,  could 
apply  it  as  againft  the  money  that  had  been  advanced 
on  the  goods,  and  whether  it  was,  as  was  urged,  witbk} 
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the  ftatute  5  G. 2.,  a  mutual  credit.  As  to  this  Gitts  J. 
left  it  to  the  jury,  whether  the  eflfe&  of  the  agreement 
to  advance  two-thirds  of  the  value  of  the  goods,  was  to 
reftri£fc  the  lenders  to  the  fecurity  of  thofe  goods  only, 
and  not  to  give  them  the  general  fecurity  of  the  De- 
fendants; if  it  was  not  reftrided  to  the  goods,  he 
thought  it  a  cafe  of  mutual  credit*  The  jury  found  that 
the  fecurity  was  not  reftri&ed  to  the  goods,  and  that 
there  was  nothing  to  exclude  the  fecurity  of  the  policies, 
and  found  a  verdi&  for  the  Defendants.  The  learned 
Judge  did  not  decide  this  on  the  authority  of  Parker  r. 
Carter  in  particular,  but  on  the  fa£t  that  the  bankrupts 
had  trufted  the  Defendants  with  the  pofieflkm  of  goods,* 
and  that  the  Defendants  had  trufted  the  bankrupts  with 
the  money  advanced,  partly  on  the  fecurity  of  the  policies2 
and  that  the  general  principle  was,  that  wherever  each 
party  has  trufted  the  other  with  the  poffeffion  of  value; 
the  affignees  of  either,  becoming  a  bankrupt,  cannot 
withdraw  that  value  from  the  other,  but  on  the  terms  of 
paying  the  Defendant  what  is  due  between  them. 


Befi  Serjt.  in  Eqfter  term  obtained  a  rule  nift  to  fet  afide 
the  verdi£fc  and  have  a  new  trial ;  upon  which  occafion 


Gibbs  J.  obferved,  that  in  Parker  v.  Carter  it  wa« 
held,  that  after  the  Defendant  had  been  beaten  out 
of  both  his  grounds,  of  lien  and  of  mutual  debts,  life 
might  fubftantiate  his  demand  on  the  ground  of  mutual 
credit*  In  that  cafe  the  Defendant  fet  up  a  claim  on  a 
policy  for  the  general  balance  due  to  him  as  agent,  and 
he  was  allowed  to  retain  the  policy  as  a  fecurity  for  the 
money  lent  as  well  as  for  the  premiums.  He  thought 
this  cafe  came  within  the  fame  rule  of  mutual  credit. 
Eh  parte  Deeze,  1  Atk.  228.  Lord  Hardnmcke  there 
fays*  «  notwithftanding  the  rules  of  law  as  to  bankrupts 
reduce  all  creditors  to  an  equality,  yet  it  is  hard,  where 

a  mam 
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*  man  has  a  debt  due  from  a  bankrupt,  and  has  at  the 
Jame  time  goods  of  a  bankrujfc  in  his  hands,  which  can- 
not be  got  from  him  without  the  affiftance  of  law.  or 
equity,  that  the  affignees  fliould  take  them  from  him 
without  fatisfying  the  whole  debt.  And  therefore  the 
daufe  in  the  a&  of  parliament  5  G.  a.,  relating  to  mutual 
credit,  has  received  a  very  liberal  conftru&ioa,  and  there 
have  been  many  cafes  which  that  claufe  has  been  ex- 
tended to,  where  an  account  would  not  lie,  nor  would 
this  Court,  upon  a  bill,  decree  an  account.  It  Is  very 
hard  to  fay  mutual  credit  fhould  be  confined  to  pecu- 
niary demands,  and  that  if  a  man  has  goods  in  his  hands 
belonging  to  a  debtor  of  his,  which  cannot  be  got  from 
him  without  an  a&ion  at  law  or  bill  in  equity,  that  it 
fliould  not  be  confidered  as  mutual  credit:  and  Lord 
Cowper**  opinion  in  Demainhray  v.  Metcalfe,  2  Fern.  691. 
plainly  favours  that  conftru&ion  \  for  he  looked  on  the 
jewels  pawned  and  notes  given,  as  an  account  current 
between  them/9  Lord  Hardwicke**  doftrine  goes  the  full 
length  of  this  cfcfe.  In  the  cafe,  indeed,  Ex  porta 
OchemUn,  1  Ath.  235.,  it  feems  as  if  Lord  Hardnmch* 
had  decided  the  cafe  Ex  parte  Deeze  on  very  •different 
grounds  than  thofe  ftated  in  the  report  itfelf,  and  he 
extremely  fhortens  the  do&rine  there  laid  down,  and 
fays,  that  the  cafe  was  decided  on  the  particular  cir- 
eumftances,  viz,  the  ftate  of  the  account,  and  an  ufage 
of  the  trade.  There  the  matter  refted  for  fome  time;. 
but  it  will  be  found  that  the  Courts  have  always  firice 
inclined  to  fupport  the  dodlrine  in  Ex  parte  Deeze  s  as, 
in  Smith  v.  Hod/on,  4  Term  Rep.  211.,  did  Lord  jfrft- 
jwiC.J.,  and  they  have  fince  inclined  to  that  view. 
And  in  the  cafe  Ex  parte  Ockenden  no  judgment  was 
given*  {Befl  and  Rough  Serjts.  obferved,  that  in  the 
latcft  editions  of  Atlym  it  appears  that  the  judgment 
was  afterwards  given  according  to  Lord  Hardwicle** 
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original  opinion  in  that  cafe  (a),  narrowing  the  do&rint 
he  had  advanced  on  the  cafe  Eh  parte  Deexe ;  and  Lord 
Mansfield  C.  J.,  in  the  cafe  of  Green  n  Farmer,  4  Burr* 
VlTli  fpeaks  of  Eh  parte  Deeze  in  the  fame  way.]  Tka 
hiftory  of  that  cafe  is  extraordinary.  My  Lord  Chief 
Juftice  has  told  me,  that  early  in  hie  life,  in  the  very 
teeth  of  Green  v.  Farmer,  he  and  the  late  Lord  JJhkurto* 
proved  a  cuftom  for  dyers  to  have  a  lien  for  their  gene- 
ral balance ;  and  I  have  myfelf  proved  that  cuftom  feve- 
ral  times  fince.  In  Green  v.  Farmer  there  wa6  no  evi- 
dence of  itt  and  the  cafe  was  decided  on  the  ground 
that  no  fnch  cuftom  exifted.  If  the  do&rine  of  Eh 
parte  Deeze  is  to  be  fupported,  the  dodrine  of  lien  U 
quite  put  out  of  doors  in  all  cafes  of  bankruptcy  what- 
ever. For  the  do&rine  of  mutual  credit  will  cover  all 
the  cafes  of  lien,  and  alfo  goes  a  great  deal  further.  In 
the  cafe  of  French  and  Otters,  AJfignees  of  Con,  v.  Fenn> 
Cooke's  Bankrupt  Law,  5  ed.  554.)  the  Court  fpeaks  with 
great  approbation  of  En  parte  Deeze,  and  Bulkr].,  and 
afterwards  Lord  Mansfield  C.  J.  adopted  it  as  a  principle, 
that  wherever  there  is  a  mutual  truft,  that  is,  wherever 
one  party  being  indebted  to  another  intrufts  that  other 
with  goods,  it  is  a  cafe  of  mutual  credit.  And  this  is 
not  an  obiter  diftum,  but  made  a  material  ingredient  in 
the  judgment  in  an  important  cafe,  French  v.  Fenn.  \ 
have  faid  the  more  on  this  fubjett,  becaufe  it  is  a  very 
important  do&rine. 

Shepherd  and  Vaughan  Serjts.  on  a  former  day  in  this 
term  (hewed  caufe  againft  the  rule.  They  contended 
that  whether  the  cafe  of  Parker  v.  Carter  retted  on  the 

(a)  In  Green  y>  Farmer,  1  Bl.  and  no  precedents  being  then 
Rep,  653.  Lord  Mansfield  U  produced  to  the  contrary,  he  de- 
nude to  fay,  *  Atkyns  only  re-  termined  according  to  hit  op&* 
ports  what  was  faid  (in  Ex  parte  nion  in  Avgufi,  as  reported  by 
Otkenda*,)  on  12th  Aug.  1754.  Atkyns." 
It  flood  over  to  the  aoth  Det* 
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ground  that  the  broker  hid  a  lien  on  the  policy  for  every 
thing  that  might  be  due  to  him,  or  whether  it  proceeded 
on  the  do&rine  of  mutual  credit,,  it  was  equally  decifive 
in  favour  of  the  Defendants.    The  chrcumftance  that 
the  money  was  in  this  cafe  received  after  the  bankruptcy 
made  no  difference.    If  they  had  a  lien,  whether  they 
received  the  money  before  or  after  the  bankruptcy,  they    - 
would  equally  hare  a  right  to  retain  it  to  the.  amount  of 
their  debt.    If  the  lien  was  limited  to  the  infaraftce 
account,  it  became  neceflary  to  enquire  whether  this 
tranfa£fcion  conftituted  a  mutual  credit.    If  die  De- 
fendants had  received   the  money  before   the  bank- 
ruptcy, there  would  have  been  a  regular  legal  fet^off. 
The  words  of  the  flat.  5  G.  2.  c.  30.  /  18.  are,  u  where 
there  hath  been  mutual  credit  given  by  the  bankrupt  and 
any  other  perfon,  or  mutual  debts  between  the  bankrupt 
and  any  other  perfon,  at  any  time  before  fuch  perfon 
.  beeatoe  bankrupt,  the  commiffloners  (hall  ftate  the  ac- 
count between  thetn,  ,and  one  debt  may  be  fet  againft 
another,  and  what  fhall  appear  to  be  due  on  either  fide 
on  the  balance  of  fuch  account,  and  on  fetting  fuch 
debts  againft  one  another,  and  no  more,  (hall  be  claimed 
or  paid  on  either  fide  refpe&ively."    The  Courts  have  all 
held,  that  mutual  credit  means  fomething  more  than 
i&tttual  debt :  it  extends  to  this  ;  wherever  at  the  time 
of  fhe  bankruptcy  each  party  has  been  trufting  the  other 
*rfth  power  to  receive,  though  the  money  be  not  re- 
ceived it  the  time  of  the  bankruptcy,  yet  if  it  be  at  any 
tine  received  by  virtue  of  that  truft,  it  comes  within 
the«deferiptien  <rf  mutual  credit.     Ex  parte  Dttttvtv* 
the  cafe  tif  a  packer,  who  clearly  had  a  lien  for  hir 
packing  account,  but  it  was  decided,  that  if  he  had 
another  debt  due  to  him  from  the  fame  perfon,  the  goods 
flwuM  not  be  taken  from  him  till  he  was  paid  the  whole. 
That  was'a  queftioii  updn  a  cuftbm  df  trade.    But  the 
only  qutftion  which  can  arife  upon  a  cuftota  of  trade  is 

this, 
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1813.  this,  whether  a  man  hath  a  geoerallien  for  all  goods 

which  are  benefited  in  like  manner  by  his  performing  on 
them  a  fimilar  operation,  or  only  for  the  operation  per- 
formed on  that  particular  article ;  bat  it  cannot  be  raifed 
as  a  queftion  upon  a  cuftom  of  trade,  whether  the  lien 
(hall  extend  to  all  debts  whatever  due  between  the  par- 
ties. French^  AJfignee  of  Cox,  v.  Fenn,  Cooke.  5  ed.  554. 
It  is  material  there,  that  a  much  larger  fum  was  due 
from  Cox  to  the  Defendant,  than  his  (hare  of  the  pearls 
was,  which  raifed  the  queftion,  not  whether  the  De- 
fendant could  retain  the  one-third  of,  the  price  of  the 
pearls,  which  he  had  advanced  for  the  purchafe  of  them, 
but  whether  he  had  a  right  to  regain  one-third  of  the 
proceeds.  The  pearls  were  not  fold  at  the  time  of  the 
bankruptcy}  fo  it  was  not  a  cafe  of  fet-off,  and  the 
only  queftion  was,  whether  it  was  a  cafe  of  mutual  cre- 
dits. That  was  held  a  mutual  credit.  Lord  Mansfield 
faid,  "  Com  had  traded  Finn  with  the  pearls,  and  Fenn 
had  trufted  Com  with  other  goods,  which  in  all  proba- 
bility he  would  not  otherwife  hare  done."  So,  here  the 
bankrupts  had  trufted  the  Defendants  with  the  policy, 
and  the  Defendants  had  trufted  the  bankrupts  for  the, 
money.  Bullet  I.  fays,  "Where  there  is  a  truft  be-, 
tween  two  men  on  each  fide,  that  makes  a  mutual  credit. 
Mr.  Let's  argument  goes  on  the  ground  that  there  art 
in  the  ftatute  no  fuch  words  as  mutual  credit,  but  only- 
mutual  debts ;"  and  he  refers  to  Prefcett*  (1  jftk.  230.) 
and  DtezSs  cafes.  Therefore  the  Court  confidered  the 
laft  as  decided  on  the  general  principle,  and  not  on  the 
particular  circumftances:  for  if  that  had  been  decided 
on  a  cuftom  of  trade,  it  could  hare  had  no  poffible  re-~ 
ference  to  the  cafe  of  French  v.  Fenn.  Whitehead  rm 
Vaugban.  [Gibbf  J.  Buller  J.  fays,  that  cafe  was  de- 
cided ftri&ly  on  the  law  of  lien.]  It  is  only  cited  to  (hew 
that  the  circumftance  of  receiving  the  money  after  the 
bankruptcy  makes  no  difference.    Athnfon,  JJlgneeof 
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Hedges,  v.  jEflfctf,  7  J.  X.  378.    In  that  cafe  there  was         1813% 
a  fpecific  tranfa£Hon,  in  which  the  Defendant  would  be- 
come indebted  to  Hodges  in  the  fum  of  130/.  on  the  x  ith 
of  December  17969  and  Hodges  would  be  indebted  to  the         Shot. 
Defendant  in  230/.  on  the  9th  of  March  1797 ;  yet  it 
was  held,  that  the  bankruptcy  happening  on  the  13th  of 
December ,  the  one  fum  might  be  retained  by  the  Defend* 
ant  againft  the  other :  and  the  Court  there  approve  of 
the  cafe  Ex  parte  Prefcot.     There  were  deUta  in  prafenti 
foJvenda  in  future.    So  here,  it  muft  hare  the  fame  ope- 
ration between  the  parties,  as  if  the  payment  had  been 
made  at  the  time  the  truft  was  given*     Ex  parte  Boyle, 
Cade,  5  ed.  561.    Lord  Cork  lent  Shepherd  his  notes  for 
981/.,  and  Shepherd  promifed  to  indemnify  him.     Sbep- 
ierd  becoming  bankrupt  before  two  of  the  notes  were 
doe,  Lord  Cork  paid  what  remained  due  on  them,  Shep- 
herd having  paid  100/.  in  part    The  Lord  Chancellor 
held,  that  the  adminiftrator  of  Lord  Cork  was  entitled  to 
fet  the  debt  due  to  Shepherd  agai&ft  the  payments  after 
the  bankruptcy.    This  cafe  muft  neceflarily  have  pro- 
ceeded on  no  other  ground  than  that  of  a  mutual  cre- 
dit ;  for  it  is  only  by  the  ftatute  49  G.  3.  c.121.,  that  if 
a  pcrfon  is  furety  for  another,  though  he  pays  not  the 
money  before  bankruptcy,  he  may  pay  it  after,  and 
prove  it  under  the  commifiion.  That  cafe  therefore  mofr . 
ofcvioufly  (hews,  that  though  there  was  no  debt  due  at 
the  time  of  the  bankruptcy,  yet  that  as  there  was  a 
nuitual  credit,  when  that  mutual  credit  ripened  into  a 
mutual  debt,  it  became  the  fame  thing  as  if  it  had 
exifted  in  the  fhape  of  a  debt  at  the  moment  when  the 
mutual  credit  was  created.    In  Smith  v.  Hodfin,  Lord 
Ktnyon  C.J.  there  recognizes  both  the  cafes,  Ex  parte 
Deeze,  and  French  v.  Fenn.   If  there  had  been  no  mutual 
dealings,  the  Defendant  Hod/on  in  that  cafe  could  not  have 
proved  his  acceptance  as  a  debt  under  the  commiflion*  - 
But  when  the  affignees  brought  an  a&ion  againft  him 

for 
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1813.  for  goods  fold  and  delivered,  it  was  holden,  in  order  td 

enable  him  to  counterbalance  his  acceptance  by  the 
goods,  that  he  had  a  mutual  credit :  for  Lewis  and  Potter 
had  trufted  the  Defendant  with  the  goods,  and  the  De- 
fendant had  trufted  the  bankrupts  with  his  acceptance  ; 
arid  though  h  was  not  paid  till  after  the  bankruptcy,  yet 
the  right  fhould  refer  to  the  time  of  creating  the  credit. 
Lord  Hardtvick/s  firft  opinion  is  the  beft.  [Mans- 
field  C.  h  Unfortunately  Lord  Harwicke's  judgments 
in  general  are  known  only  by  Mr.  Atkyns*  Reports, 
which  are  extremely  inaccurate.]  The  laft  cafe  is  pre- 
cifely  in  point,  and  juftice  is  on  this  fide.  Ex  parte 
Prefcttt,  1  Atk.  23  a.  has  been  confirmed  by  many  fub- 
fequent  cafes.  The  petitioner  was  creditor  by  notes  for^ 
100/.,  and  to/.;  and  debtor  by  bond  of  340/.,  not  pay- 
able for  near  three  years  after  the  petition,  and  he  prayed 
and  was  permitted  to  pay  only  the  balance.  At  that 
time  a  debitum  in  prefenti  folvendum  in  futuro  could  ntft 
be  proved  under  a  commiflion  of  bankruptcy.  So 
Lord  Hardwicke  neceflarily  mult  have  decided  this 
cafe  on  die  ground  of  mutual  credit,  as  the  Reporter 
represents. 

Befi  being  presented  by  indifpdfition  from  argulnj 
the  cafe, 

Rsvgh  Serjt.  endeavoured  to  foppott  the  rule.  In  the 
cife  Ek  parte  Ockemkn  the  Court  expreffed  a  wilh  not  tor 
bfttok  in  upon  the  laws  of  bankruptcy.  The  Defendants 
have  called  in  aid  the  juftice  of  the  cafe.  It  is  a  mere 
qMftloit  of  few,  and  there  is  no  more  injUftice  done  tf  the 
PWniifF  fucceeds  m  this  caufe,  than  there  is  irt  any 
odifer  cafes  of  bankruptcy.  [Mansfield  C.  J.  Ace] 
The  original  brntfs  and  record  m  Parker  v.  Cartor  have 
been  fcarched  into,  and  that  cafe  is  found  diftinguiftable 
from  tltts;  the  printed  report  of  the  cife  ftates  the  De- 
<S  fendants 
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fendants  to  hate  been  general  agents :  it  therefore  was 
important  to  inquire  in  what  their  agency  confided.  By 
the  cafe  laid  before  Wood  B.,  then  at  the  bar,  for  his  opi- 
nion, on  which  the  a£tion  was  brought,  it  appears  that 
the  general  agency  was  exercifed  in  the  capacity  of  an 
infurance-broker  only.  Williams  was  at  this  time  in- 
debted to  Carter  and  Co-,  for  other  aflurances  effe&ed 
for  him.  Therefore  it  appears  there  was  no  general 
agency,  otherwife  than  in  the  character  of  infurance- 
broker,  which  differs  that  cafe  from  the  prefent.  And 
the  queftion  in  that  cafe  therefore  was,  whether  the 
allowance  to  the  Defendant  ihould  go  beyond  the  ex* 
pence*  on  that  particular  policy *  and  the  term  general 
agent,  as  it  is  there  ufed,  means  that  he  had  a  general 
lien  for  all  policy  bufinefs.  [Gibbs  J.  I  obferve  that  the 
argument  in  the  report  of  that  cafe  is  not  founded  on  the 
ground  of  mutual  credit,  but  of  lien  only,  which  feems 
to  agree  with  the  Plaintiff's  hypothefis,  andjt  is  extra* 
ordinary  that  the  fpecial  cafe  referved  upon  the  trial  of 
the  caufe  leaves  us  in  the  fame  obfcurity :  it  fays,  he 
a&ed  as  infurance-broker,  and  general  agent,  as  per  ac- 
counts annexed.]  Thofe  accounts  have  not  been  found. 
[Mmnsfield  C.  J.  It  was  a  ftrange  thing  if  there  the 
queftion  was,  whether  the  Defendant  fliould  retain  only 
for  his  balance  on  that  particular  policy,  or  for  the  ge- 
neral balance  of  the  infurance  account.  Gibbs  J.  I 
came  to  London  in  1775.  I  was  pretty  early  converfant 
with  fome  bufinefs  of  that  fort,  and  never  remember 
any  doubt  to  have  exifted  in  the  profeflion  whether  a 
policy-broker  had  a  lien  for  his  general  balance  on  the 
infurance  accounts.]  Wood's  opinion  was  that  he  had 
no  fuch  lien.  {Gibbs  J.  The  difficulty  is,  that  if  the 
do£bme  of  mutual  credit  is  to  prevail  to  this  extent, 
there  is  no  cafe  where  the  do&rine  of  lien  need  be 
mooted  iu  bankruptcy:  for  wherever  there  is  a  lien, 
Voi.  V.  F  there 
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there  is  alfo  a  mutual  credit.  Yet  the  cafes  have  not 
gone  on  that  ground,  but  many  of  them  have  been  fe- 
rioufly  and  carefully  confidered  on  the  queftion  of  lien.] 
Em  parti  Ochenden  was  decided  againft  the  principle  of 
mutual  credit,  and  it  now  appearing  that  Ex  parte  Deeze 
was  decided  on  the  particular  circumftances,  that  cafe 
mult  alfo  be  laid  afide.  French  r.  Fenn  falls  very  much 
within  the  principal  cafe.  [Gibbs  J.  There  was  no 
exprefs  credit  in  French  v.  Fenn,  but  the  contrary.] 
Rough  admitted  that  he  did  not  know  how  to  explain 

away  French  ▼.  Fennm 

Adjomatur* 

On  this  day  Befl  endeavoured  to  fupport  the  rule* 
He  urged  that  the  decifions  relied  on  by  the  De- 
fendant had  gone  much  further  than  the  letter  of  the 
aft  of  parliament  warranted \  the  true  fenfe  of  mutual 
debts  and  mutual  credits  was  to  be  confined  to  pecuniary 
tranfa&ions  only,  and  inafmuch  as  there  were  contra- 
dictory decifions  upon  the  point,  the  moft  reafonablt 
(hould  be  adhered  to :  the  right  of  fet-off  could  not,  for 
the  purpofes  of  juftice,  be  carried  too  far ;  but  the  right 
.Of  mutual  credits  was  not  to  be  extended,  becaufe,  in- 
ftead  of  favouring  an  equal  diftribution  of  the  funds 
among  the  creditors  at  large,  wherein  thegreateft  equity 
lies,  it  favours  an  individual  at  the  expence  of  the 
general  creditors.  Lord  Hardtvicke  is  oppofed  to  him- 
felf  in  two  confli&ing  decifions ;  and  Lord  Mansfield*  in 
Green  v.  Farmer,  i  BL  65^,  fays  that  En  parte  Ochenden 
is  the  better  doftrine :  the  cafes  En  parte  Deeze,  En 
parte  Pre/cott,  En  parte  Boyle $  French  v.  Fenn,  and  Parker 
V.  Carter,  muft  therefore  be  confidered  as  having  pro- 
ceeded on  a  miftaken  doOrine*  (He  prayed  that  this 
tafe  might  be  turned  into  a  fpecial  verdift,  and  might 
go  to  the  dernier  refort) 
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Mansfield  C.  J.  The  cafe  of  Parker  v.  Carter  runs 
upon  all-fours  with  the  prefent  cafe :  the  cafes  of  French 
t.  Fenn9  and  Epc  parte  Prefcott,  are  alfo  prodigioufly 
ftrong :  forae  of  thofe  cafes  feemed  to  have  gone  further 
than  the  words  of  the  ftatute  would  clearly  warrant, 
and  faj  that  wherever  there  is  a  mutual  truft,  the  ba- 
lance only  (hall  be  paid.  I  (hould  have  thought  that 
the  words  of  the  ftatute  meant  only  money  t ran faft ions  j 
but  if  the  extenfion  of  mutual  credit  be,  as  it  has  been 
contended,  a  miftaken  do£trine,  the  miftake  is  fo  deeply 
rooted,  it  having  been  again  and  again  confirmed,  that 
it  would  be  rafli  indeed  to  overturn  it ;  and  there  is  a 
great  deal  of  juftice  in  the  determination,  at  which,  ndt 
only  the  Court  of  King's  Bench,  but  the  Court  of  Chan- 
cery, have  arrived  on  this  point.  It  would  be  nugatory 
to  put  this  in  a  courfe  of  further  difcuflion,  when  every 
Court  would  fay  that  the  point  had  been  determined 
again  and  again :  the  rule  therefore  mull  be  discharged. 


2813. 

<—  -y-    -J 

Olive 

V, 

Smith. 


Heath  and  Chimbrk  Js.  concurred. 


Gibbs  J.  The  refult  of  the  cafe  of  Green  v.  Farmer 
was  contrary  to  this  do£trine,  and  therefore  if  the 
doftrine  of  mutual  credit  is  to  prevail  to  the  extent 
now  contended  for,  the  cafe  of  Green  v.  Farmer  was 
wrongly  decided :  that  cafe  was  decided  folely  on  the 
queftion,  whether  the  dyer  bad  a  lien,  and  the  queftion 
of  mutual  credit  was  not  thought  of.  The  p«int  was 
confidered  in  the  cafes  of  Ex  parte  Prefcott  and  Ex  parte  • 
Deeze,  and  from  thenceforth,  as  far  as  we  can  learn,  it 
was  at  reft  for  a  confiderable  period,  till  the  cafe  of 
French  v.  Fenn,  which  took  place  about  30  years  ago ; 
and  the  cafe  Ex  parte  Deeze  was  then  again  brought 
forward.  The  Court  of  King's  Bench  gave  it  a  good 
deal  of  confideration :  the  cafe  Ex  parte  Oclenden  was 
mentioned,  but  the  Court  gave  credit  to  the  cafe  Est 
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Smith. 


parte  Deeze,  by  adopting  the  dodrine  laid  down  in  that 
cafe;  and  the  Judges,  in  deciding  fubfequent  cafes, 
always  exprefling  their  approbation  of  it*  Suppofing 
,  the  do£trine  to  prevail}  all  the  law  of  lien,  is,  as  I  be- 
fore dated,  fuperfeded  in  cafes  of  bankruptcy,  becaufe 
that  can  never  arife  without  the  queftion  of  mutual 
credit  arifing  at  the  fame  time.  The  doftrine  has  been 
eftablifhed  not  only  in  the  Court  of  Kind's  Bench,  but 
in  the  Court  of  Chancery :  for  in  ""the  cafe  Ex  parte 
Boyle,  though  the  Chancellor  at  firft  doubted  whether 
he  could  receive  the  proof  or  not,  he  afterwards  was  of 
opinion  that  the  petitioner  was  entitled  to  fet  off  the 
debt  due  to  Sbephtrd' agzintt.  the  payments  made  after 
the  bankruptcy.  Lord  Hardwicke  was  much  (truck  with 
the  juftice  of  the  do&rine,  and  with  the  hardfhip  if  it 
(hould  be  otherwife  \  it  is  too  much  to  afk  us  to  fend 
the  cafe  to  two  other  courts,  when  the  counfel  for  the 
Plaintiffs  clearly  (hew  they  are  convinced  in  this  \  and 
the  more  the  do&rine  is  thought  of,  and  the  more  they 
difcufs  and  analyze  every  cafe  that  has  been  fo  decided, 
the  more  they  feel  it. 

Rule  discharged. 


Page  58.  line  1%.  read  « the 
h£t  that  the  bankrupts  had 
trufted  the  Defendants  with  the 
pofleffion  of  goods  and  of  policies 
of  infurance,  and  the  Defendann 
had  trufted  the  bankrupts  wit 


the  money  advanced,  and  the 
premiums  paid  for  them  on  the 
policies/1  And  dele  the  words 
«  partly  on  the  fecurity  of  the 
polisies." 


i*  thx  Firrr-THiRD  Year  o?  GEORGE  IIL 


Moore  v.  Taylor  and  Dry.  J**  30. 

TTHIS  was  an  a&ion  of  trefpafs  for  breaking  and  en-     Jin  inferior  offi- 

tering  the  Plaintiff's  dwelling-houfe  at  Liverpool,  cer  in  juftifying 
and   feizing  and  felling   his   goods.     The  Defendants  of  itta^ment  "if- 
pleaded,  ift,  the  general  iffue.     idly,  As  to  breaking  fad  by  a  iheriff 
and  entering  the  Plaintiffs  dwelling-houfe,  and  making  ^n0Jt£^ 
a  great  noife  and  difturbance  therein,  and  flaying  and  return  of  the  writ 
continuing  making  fuch  noife  and  difturbance  without  orw*|Tant» 
the  Plaintiff's  licence  or  confent,  and  againft  his  will,  fl,ew  that  a  fum- 
for  the  time  in  the  firft  count  mentioned ;  and  as  to  the  mons  iflued  before 
breaking  to  pieces,  damaging,  and  fpoiling  the  clock  and      $*lSZ!?m 
table,  and  feizing  and  taking  the  goods  and  chattels,  and  51  (?.  3.  £.1*4. 
carrying  away  the  fame,  and  converting  and  difpofing  /  *•  regulating 
thereof  to  their  own  ufe ;  that  the  Defendant  Taylor  pro"  £j^  ^Mbu* 
fccuted  out  of  the  Chancery  of  .our  Lord  the  King  of  his  gas  does  not  ex* 
county  palatine  of  Lancafter,  a  certain  writ  of  our  Lord  !^.t0  ****** 
the  King  called  zjufticies,  dire&ed  to  the  then  fheriff  of      If  an  officer  un- 
Lancafter,  by  which  writ  the  King  commanded  the  fheriff  <br  procefi  juftify 
that  he  (hould  juftice  the  Plaintiff,  that  juftly  and  with-  JJ^^iiJ0* 
out  delay  he  might  anfwer  the  Defendant  Taylor  of  100/.,  them  to  hit  own 
as  he  fad  he  could  reafonably  fhew  that  thereof  the  ufo  *hk* J*  «»- 
Plaintiff  ought  to  anfwer  $  which  writ  afterwards,  and  qualifies  it  after, 
before  the  time  when,  &c,  to  wit,  on,  &c.  was  delivered  by  faying  he  took 
by  the  Defendant  Taylor  to  Edward  Greaves,  Efq.  then  ^J^J"^ 
iheriff,  to  be  executed  in  due  form  of  law ;  and  therefore  the  Plaintiff  xc- 
the  fheriff  afterwards  and  before  the  time  when,  &c.  on  cording  to  the  exi* 
the  19th  day  of  February  made  his  certain  warrant  in  Screws  it ontht 
writing  under  his  hand  and  feal  of  office  of  fheriff,  and  Plaintiff  to  (hew 

direaed  the   fame  to  the  Defendant  Dry  and  others  the  ex«fc  in  hit 

replication. 
therein  named,  bailiffs  of  the  fheriff,  and  by  the  warrant      The  taking  an 

unreafonable  quan- 
tity of  gooo>  under  procefs  of  attachment  dots  not  make  the  officer  a  trefpaffer 
mb^imtio* 

F  3  com* 
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commanded  them  and  every  of  them,  jointly,  and  fepa- 
rately,  that  they  or  fome  of  them  fliould  attach  the 
Plaintiff  by  his  goods  and  chattels,  fo  that  he  might  ap- 
pear at  the  then  next  county  court- which  was  to  be 
hoiden  for  the  county,  to  anfwer  the  Defendant  Taylor 
of  a  plea  of  trefpafs  on  the  cafe  to  his  damage  of  io*/., 
which  warrant  afterwards,  and  before  the  time  when, 
&c.  on  the  fame  day,  &c.  was  delivered  by  the  Defend- 
ant Taylor  to  the  Defendant  Dry,  fo  being  fuch  bailiff,  to 
be  executed  in  due  form  of  law;  by  virtue  of  which 
writ  and  warrant  the  Defendant  Dry,  fo  being  fuch 
bailiff,  afterwards   at  the  time   when,   &c.    peaceably 
and  quietly  entered  into  the  meffuage  in  which,  &c.  (the 
outer  door  thereof  being  then  and  there  open,)  in  order 
to  feize  and  take,  and  did  feize  and  take  the  goods  and 
chattels  of  the  Plaintiff  in  the  declaration  mentioned,  the 
fame  being  in  the  fame  meffuage,  for  the  purpofe  of  at- 
tacking the  Plaintiff  according  to  the  exigency  of  the 
writ  and  warrant ;  and  in  fo  doing  the  Defendant  Dry, 
fo  being  fuch  bailiff,  then  and  there  neceffarily  and  un- 
avoidably committed  the  a£Es  above  juftified.      The 
Plaintiff  demurred  to  this  plea,  and  affigned  for  caufe 
that  it  did  not  thereby  appear  that  the  fuppofed  attach- 
ment of  the  Plaintiff  by  his  goods  and  chattels  in  the  de- 
claration mentioned  was  reafonabie  attachment,* or  fuch 
as  the  Defendant  Dry  was  authorized  to  make  under  and 
by  virtue  of  the  writ  and  warrant  in  the  plea  mentioned. 
The  Defendants  joined  in  demurrer. 

Beft  Serjt.  endeavoured  to  fupport  the  demurrer  5  he 
abandoned  the  caufe  fpecially  affigned,  and  the  authority 
of  Hargreave  v.  Ward,  Lutw.  1456.  in  fupport  of  it. 
He  contended,  firft,  that  fince  the  ftatute  5 1  G.  3.  c.  124. 
/  a.  which  dire&s  that  no  writ  of  dtftringas  (hall  iflue 
until  affidavit  is  made  of  the  perfonal  fervice  of  a  fum- 

mons 
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mons  and  notice  of  the  intention  of  the  procefs,  or  per- 
million  given  by  the  Court  to  iffiie  that  procefs  without 
the  perfonal  fervice,  in  cafe  that  cannot  be  had,  this  plea 
ought  to  have  {hewn  that  the  fummons  was  perfonally 
ferred,  or  a  rule  of  court  obtained,  before  the  Defendants 
had  executed  the  procefs.  [The  Court,  however,  were 
clear  that  this  a£t  did  not  extend  to  counties  palatine : 
and  threw  out  that  it  did  not  even  extend  to  the  Court 
of  Exchequer  (a).]  Secondly,  the  plea  did  not  fet  forth 
either  plaint  or  fummons  to  warrant  the  attachment* 
The  plea  in  Hargreave  v.  Ward  alleges  the  plaint.  [The 
Court  reminded  him  that  proceeding  was  by  plaint,  not 
bjjv/KcieSf  and  that  the  firft  procefs  on  a  jufticies  is  to 
attach  the  Defendant  by  his  goods,  a  Inft.  312.  (*).] 
Next.  The  Defendants  afFe&  to  juftify  the  carrying 
away  the  goods  and  converting  them  to  their  own  ufe, 
whereas  they  ought  to  keep  them  till  the  next  court,  and 
leftore  them  if  the  Plaintiff  appears,  and  if  he  does  not 
appear,  they  are  forfeited.  Co.  Pig.  County  Proctfs. 
C  9.  Briggs  v.  Collingson>  6  Mod.  71.  The  procefs  is 
only  to  compel  an  appearance.  And  Trevor  C.  J.  there 
held  that  the  Defendant  could  not,  under  procefs  of  an 
inferioT  court,  juftify  the  carrying  the  goods  away*  until 
failure  of  appearance.  So,  2  Lord  Raym.  1530.  Wat- 
kirn  ▼.  Beft>  the  juftification  under  procefs  of  an  inferior 
court  there  pleaded,  is,  that  the  Defendant  took  the  goods 

(a)    On  this  fame  day  the  re-  the  acl  firft  patted,  whether  it 

porter   heard  Peake  move  in  the  Ihould  be  held  to  extend  to  that 

Exchequer  for  a  dtftringas*  oa  court,   the  officers  contending, 

an  affidavit*  conformable  to  the  totis  viribus,  that  it  did  not,  but 

ftatnte  5 1 G.  3.  <r.l  14.,  that  the  the  Court  had  held  that  it  did. 
officer  had  not  been  able  to  ferve         (£)  Chief  Baron  Comyn,  Dig. 

die  procefs  on  the  Defendant  in  County  f  c.  9.  Procefj,  limits  this 

perfoo.     The  Court  granted  it  to  the  cafe  of  trefpafs,  and  thinks 

as  a  motion  of  courfe.     On  in-  that  in  other  actions  the  procefs 

quiryhe  was  informed  that  there  on  a  juflicits*  is  by  fummoriSf 

had  beta  a  great  ftruggle  when  attachment,  and  diftreft  infinite. 

F  4  with 
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with  intent  to  reftore  them  when  the  Plaintiff  fhould 
appear  to  the  plaint.  [Per  Curiam.  This  plea  ftatet 
that  the  Defendant  took  the  goods  to  difpofe  of  them 
according  to  the  exigency  of  the  warrant ;  and  if  he  com- 
mitted any  abufe  or  excefs,  or  did  any  thing  elfe  which 
was  not  justifiable,  the  Plaintiff  might  have  replied  it. 
This  obje&ion  therefore  is  of  no  avail.]  Thirdly,  it  ia 
not  dated  that  the  writ  was  returned.  In  all  cafes  where 
an.  officer  juftifies  under  procefs,  he  muft  (hew  either 
that  the  writ  has  been  returned,  or  that  he  has  done  all 
that  he  can  and  that  his  duty  requires,  by  averring  that 
the  writ  is  not  yet  returnable,  i  Wilf.  \  7.  Middleton  v. 
Price.  So,  Freeman  v.  Bluett >  1  Salk.  409.  Holt  C.  J. 
and  die  Court  agreed,  that  wherever  a  principal  officer 
is  to  juftify  under  a  returnable  procefs,  he  muft  {hew 
that  the  writ  was  returned  \  for  he  is  commanded  to 
return  the  writ,  and  (hall  not  be  juftified,  unlefs  he  fhew 
that  he  paid  a  due  and  full  obedience  in  a&ing  under  it. 
The  attachment  is  a  writ  dire&ed  by  the  fheriff  to  the 
bailiff,  who  is  therefore,  in  this  cafe,  a  principal  officer ; 
and  he  muft  {hew  the  return.  For  this  is  not  like  a 
common  warrant,  where  the  ftieriff  is  merely  minifteri- 
al,  but  the  ftieriff  is  a  judicial  officer  in  executing  a  writ 
.  oijuJHcieu 

Per  Curiam.  The  .  cafe  in  Salkeld  diftinguiflies  the 
cafe  of  a  fubordinate  officer  who  has  not  the  return  of 
writs,  from  that  of  a  principal  officer  •,  the  former  needs 
not,  in  his  juftification,  {hew  a  return.  The  bailiff  here 
is  no  principal  officer}  he  does  not  make  returns  of 
writs ;  he  only  comes  to  the  next  court,  and  (hews  what 
he  has  done.  The  warrant  is  not,  in  its  terms,  made 
returnable;  no  return  therefore  can  be  made  to  it. 
*  Neither  is  the  (heriff  the  judge  of  the  county  court,  but 
the  fuitors ;  and  the  {heriff  is  an  officer  of  the  court,  and 

S  to 
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die  bailiff  is  merely  Iiis  fubordinate  officer.  The  plea 
is  the  ordinary  pled  of  a  warrant,  as  in  the  common 
cafe. 

Lens  Serjt.  was  to  have  argued  for  the  Defendant. 

Judgment  for  tfie  Defendant. 


Morris  and  Dmse,  Demandants  j  — — ,  Tenant  j      J**  jo. 

^ — ,  Vouchee. 

TJETWOOD  Seqt,  moved  to  amend  a  recovery  by      Recorery 

ftriking  out  the  name  of  one  of  the  Demandants,  amended  by  ftrifc- 
Jf orris  s  there  being  many  parties  to  the  conveyance^  jJ^^^J^J? 
and  fome  refiding  in  Ireland,  fo  that  much  time  was  re-  mandants,  who 
quired  for  obtaining  their  acknowledgments,  the  precau-  **  r^°^Z  the 
tion  had  beeu  taken,  in  order  that  there  might  be  the 
lefs  danger  of  lofing  the  recovery  by  the  Demandant's 
death  before  it  was  perfe&ed,  than  if  there  had  been 
only  one,  of  declaring  in  the  deed  making  the  tenant  to 
the  precipe,  that  Norris  and  Deffe  and  the  furvivor  of 
them  Ihould  be  the  Demandants.     Norris  was  fince 
dead,  an4  it  was  prayed  that  Deffe  might  therefore  now 
(Land  on  the  record  as  the  fole  Demandant. 

The  Court  permitted  the  amendment. 
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June  30.  Meyer  and  Others,  Affignees  of  Grant,  a  Bank* 
LA^  &  #y3   ?/<*-  TU?l>  Vm  Sharfe  and  Others. 

A  merchant  HPHIS  was  an  a&ion  of  trover  brought  to  recover  the 
the  bills  of  lading  va^ue  °*  certa*n  quantities  of  tallow,  ifinglas,  bridles, 

of  anexpe&ed  bees-wax,  hemp  and  flax,  which  conftituted  the  cargo  of 

cargo,  his  pro-  ^  ^  Latona  from  St.  Peter/burgh  to  London.     Upoft 

fitaof  which  hi§  *he  ^^  °*  *he  caufe  before  Mansfield C.  J-  at  the  fittings 

agents  abroad  in  London  after  Hilary  term  1812,  the  Plaintiffs  teco- 

^^£7^^  VCrcd  a  Verdi£k  f°r  *3»3^7'*  5'-  7^i  ^  agreed  value  of 
eion.  His  agents  the  goods,  fubjedt  to  the  opinion  of  the  Court  on  the 
without  the  know-  f0uowjng  cafe-  Qrant  wa8  a  merchant  in  London  trading 
ledgt  of  the  owner  6  * 

or  the  pawnees,      extenfively  to  and  from  RuJJta;  he  wa9  not  known  by 

difpofe  of  part  any  perfon  in  this  country  to  have  any  partner  in  any  of 
abroaoVatowhick  *"8  dealing*  or  tranfa£ions.  The  Defendants  were 
the  owner  be-        brokers  in  London  employed  by  him  to  fell  his  goods 

kTMucestfSe°Pt:  imPortcd»  and  were  in  the  habit  of  accommodating  him 
agents  to  replace  *ith  their  acceptances,  upon  having  fuch  goods,  or  the 
the  goods  difpofed  bills  of  lading  for  them,  put  into  their  hands.  In  1809, 
which  theligents  **  b^1"11?*  fent  out  the  ^^ona,  (amongft  other  (hips) 
give  him  bills  of     to  St.  Peterjburgb  with  a  cargo,  which  he  had  purchafed 

^d^ihem^th  and  paid  f0T'  configned  to  Krehmer  Lang  and  Co.  of 
pawnees,  to  make  that  place,  who  vf ere  to  return  the  proceeds  to  him  in 
good  their  fecurity.  Rujjian  produce*  Ar^m^ritf^  and  Co.  were  interefted  in 
affignees  of  the  one-third  of  the  profit  and  lofs  of  the  outward  adventure, 
bankrupt  might  and  in  one  half  of  the  profit  and  lofs  of  the  homeward  ad- 
to^^l^a!nft  venture-  The7  in  Oaober  1*09  purchafed  goods  with 
the  pawnees.  fuch  proceeds,  and  (hipped  them  on  board  the  Latona 
A  bill  of  lading  under  bills  of  lading  of  that  date,  fpecifying  the  goods, 
mn^menTofS  deliverable  to  the  orders  of  the  (nippers,  and  fent  thefe 
transfer  of  pro-       bills  of  lading,  unindorfed,  to  the  bankrupt,  who  received 

perry  in  goods        tijCm  m  February  i8i©>  and  on-  the  21ft  of  the  fame 

configned  to  the 

owner* 

An  agent  who  is  paid  by  a  proportion  of  ifee  profits  of  the  adventure,  is  not  therefore 
a  partner  ia  the  goods. 

J  /3  s  £4*/  month 
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montb  he  inclofed  tfaofe  bills  of  lading,  together  with         1813. 
thofe  of  another  fliip  called  the  Droning  Maria,  in  a       l  ^ 

letter  to  the  Defendants,  ftating  that  he  fent  them  the  Vm 

bills  of  lading  of  the  fpecified  goods  by  the  Latona,  and        Sharps* 
that  moreover  tl\ere  were  flapped /*r  the  JEoius  and  Anna 
certain  other  fpecified  goods,  of  which  the  bills  of  lading 
were  not  come  to  hand,  but  of  which  they  fhould  be  put 
in  poffeflion  as  foon  as  received,  and  in  the  mean  while 
the  bankrupt  fubftituted  the  bills  of  lading  of  two  char- 
tered ihips  called  the  Vroiv  Gertina  and  Vrow  Gerfina, 
with  their  fpecified  cargoes,  daily  expe&ed,  and  wifhed 
the  Defendants  to  accept  about  30,000/.  to  35,000/.  at 
6  months  date ;  and  that  for  fuch  amount  they  would 
cover  themfelves  by  infurance.     To  counteract  the  irre-f 
gularity  which  the  times  were  the  caufe  of  in  the  bill* 
of  lading,  he  pledged  his  honor  to  the  Defendants  that 
the  whole  fliould  be  delivered  to  them  in  the  fame  man- 
ner, as  if  the  bills  of  lading  could  be  legally  a£ted  uperi. 
On  the  23d  of  the  fame  month  Grant  drew  16.  bills  of 
pxchange  on  the  Defendants,  amounting  in  the  whole  to 
33,000/.,  of  which  he  advifed  them  >  and  as  a  farther 
fecurity  for  the  advance,  he  therewith  bound  himfelf  to 
make  over  to  them  a  full  and  complete  title  not  only  to 
the  goods,  but  to  the  three  (hips  firft  named  in  his  former 
letter,  which  were  his  own  property,  in  any  maimer  they 
might  confider  molt  eligible.    Thefe  bills  the  Defend* 
ants  accepted  and  duly  paid.    The  bankrupt  (lopped 
payment  on  the  8th  March  18 10,  and  committed  an  aft 
of  bankruptcy  on  the  24th  of  the  fame  month,  but  a 
letter  of  licence  was  afterwards  granted  him  by  his  cre- 
ditors, which  wa*.fign«d  by  the  Defendants,  who  were 
fully  apprifed  of  the  ftate  of  his  affairs  as  therein  de- 
scribed :  a  commiffion  of  bankrupt  was  taken  outagainft 
him  on  the  18th  of  December  folio  wing,  under  which,  the 
Plaintiffs  were  chofen  aflignees  of  his  eftate.     The  La- 
Una,  although  her  cargo  was  put  on  board  in  Oclober, 
was  obliged  to  pafs  the  winter  at  St.  Piterfburgh>  during 

which. 
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1813.  which,  KrehmerLang  and  Co,,*  without  the  knowledge 

^-   \^       either  of  Grant,  or  of  the  Defendants,  took  from  on  board 
v#  her,  and  difpofed  of  in  Rujjia,  certain  pieces  of  fail-cloth, 

Smasfk*  and  bales  of  ravenducks,  and  Fhmljb  cloths,  comprifed 
in  the  beforementioned  bills  of  lading,  and  afterwards,  in 
confequence  of  an  interview  between  the  bankrupt,  who 
went  to  the  North  of  Europe  to  colleft  the  efleds,  and 
Lang,  and  of  a  remonftrance  made  by  Grant,  in  lieu  of 
the  goods  fo  taken  out,  Krthmer  Lang  and  Co.  put  on 
board  the  {hip  Latona  certain  other  goods,  for  which  the 
bankrupt  obtained  from  them  bills  of  lading,  dated  the  8th 
and  loth  of  jiugu/t  1 8 10,  whereby  the  matter  of  the  Latona 
"  acknowledged  to  have  received  from  Krthmer  Lang  and 
Co.  the  articles  therein  fpecified,  to  be  delivered  to 
order,  fay,  deliverable  to  the  holder  of  the  bill  of  lading 
figned  in  OBobeir  1809  by  him  for  791  pieces  fail  cloth, 
44  bales  Flemijb  linen,  and  60  pieces  ravenducks.  The 
bankrupt  fent  thefe  bills  of  lading,  not  indorfed,  inclofed 
in  a  letter,  which  he  addrefled  from  Gottenburgh,  to  the 
Defendants,  dating  that  the  Latona  was  on  her  voyage, 
and  he  trufted  that  certain  fums  therein  mentioned,  to* 
gether  with  the  value  of  the  Latona,  would  cover  them 
for  the  advance  they  had  fo  liberally  made.  The  Latona 
arrived  in  London  in  November  following,  when  the  whole 
of  her  cargo,  confiding  of  fuch  part  of  the  goods  men- 
tioned in  the  original  bills  of  lading  as  were  not  taken 
from  on  board  the  (hip  at  St.  Peter/burgh,  and  the  goods 
mentioned  in  the  bills  of  lading  of  the  8th  and  10th  of 
Auguft  1 8 10,  were  taken  pofleffion  of  by  the  Defend- 
ants, who  afterwards  fold  the  fame,  and  rendered  an 
account  of  the  fales  thereof,  entitling  it  as  "  of  goods  by 
the  Latona,  fold  by  order,  and  for  account,  of  Grant.*9 
The  net  proceeds  amounting  to  13,327/.  8/.  jd.  were 
applied  by  the  Defendants  in  redu&ion  of  the  balance 
due  to  them  from  the  bankrupt :  after  giving  credit  for 
this  fum,  the  Defendants,  were  ftill  creditors  of  the 

bankrupt 
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bankrupt  to  a  confiderable  amount  Krehmery  Lang* 
and  Co.  were  largely  indebted  to  Mr .Grant.  Mr.  Grant 
in  his  examination  at  the  trial,  ftated  that,  the  goods  in 
difpute  were  his  property  ;  but  he  further  ftated  in  ex- 
planation, that  Krehmer,  Lang,  and  Co.  were  interefted 
in  the  adventures  outwards  and  homewards,  in  the  pro- 
portions before  mentioned.  The  queftion  for  the  opi- 
nion of  the  Court  was,  whether  the  Plaintiffs,  as  aflignees 
of  the  bankrupt  Grant,  were  entitled  to  the  value  of  the 
whole,  or  of  any,  and  what  part  of  the  cargo  of  the 
Latona  fo  taken  pofieffion  of  and  fold  by  the  Defendants. 
If  the  Court  fliould  be  of  opinion  that  the  Plaintiffs  were 
entitled  to  the  whole  cargo,  then  the  verdi&  was  to 
Hand ;  if  to  any  part,  of  the  fame,  the  verdiffc  was  to  be 
reduced  accordingly  $  and  if  the  Court  (hould  be  of  opi- 
nion that  the  Plaintiffs  were  not  entitled  to  recover,  a 
nonfuit  was  to  be  entered. 

Lou  Serjt.  for  the  Plaintiffs,  argued  that  they  were 
entitled  to  recover  at  leaft  the  fubftituted  part  of  the 
cargo  |  for  that  although  a  bare  truftee  may,  after  bank- 
ruptcy, perfe£k  .the  legal  transfer  of  property  which  has 
previoufly  been  equitably  afligned,  yet  (hat  does  not 
apply  to  fuch  a  cafe  as  this,  where  the  goods  which  are 
the  fubjeft  of  conteft  are  entirely  a  new  creation  fince 
the  time  of  the  bankrupt's  transfer  of  the  original  goods. 
And  the  right  to  recover  goes  to  the  entirety,  and  not 
to  a  moiety  only  of  the  goods  ;  for  Krehmer  and  Lang 
were  never  partners  and  joint-owners  of  this  cargo,  but 
only  partners  in  the  profits:  therefore  the  whole  of 
thefe  fubftituted  articles  muft  be  regarded  as  entirely  a 
new  purchafe  on  the  fole  account  of  Grant,  made  at  a 
time  when  he  was  incapable  of  acquiring  property  for 
his  own  benefit,  and  his  transfer  of  it  to  the  Defendants 
was  therefore  ineffe&ual 

.,    -  Vaugban 
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1813.  Vaughan  Serjt.  for  the  Defendants,   contended  that 

as  Grant  had  transferred  his  equitable  right  to  the  ori- 
ginal goods  before  the  bankruptcy,  the  fubftituted  goods 
mult  enfue  the  fame  title,  and  Grant  was  bound,  not- 
withftanding  his  bankruptcy,  to  complete  the  transfer. 
But,  at  all  events,  the  Defendants  have  a  right  to  retain 
the  (hare  of  Krehmcr  and  Lang,  who  were  partners  with 
Grant  in  the  cargo.  And  according  to  the  do&rine  of 
Fo*  v.  Hanbury9  Coxup.  445.,  Krehmer  and  Lang  had, 
after  and  notwithftanding  the  bankruptcy  of  Grant,  a 
right  to  confign  the  whole  inveftment  to  the  Defendants, 
which  they  have  done  by  their  bills  of  lading,  and  the 
Plaintiffs  cannot  maintain  trover  for  any  part  of  the 
cargo.  [Gibbs  J.  In  the  cafe  of  Fox  v.  Hanbury,  the 
parties  wwe  clearly  partners  in  the  trade  \  here  Krehmer 
and  Lang  are  partners  only  in  the  profit  of  the  adven- 
ture.] It  is  4lfo  ftated  that  the  Defendants  were  con- 
fidently in  advance  to  the  bankrupt,  which  makes  this 
a  cafe  of  mutual  credit,  and  brings  it  within  the  prin- 
ciple of  Olive  v.  Smithy  ante  56.  Inafmuch  as  the 
aflignees  cannot  (land  in  a  better  fituation  than  Grant 
could  have  done,  they  cannot  take  thefe  goods  out  of  the 
poffeffion  of  the  Defendants,  who  have  paid  for  them  a 
valuable  confi deration. 

Lens  in  reply.  Even  if  Krehmer  and  Lang  were 
partners  in  the  cargo,  the  Plaintiffs  might  recover  the 
bankrupt's  moiety.  It  is  afluming  the  queftion  to  fay 
that  Grant  was  truftee  of  thefe  goods  for  the  Defend- 
s  ants.  The  property  was  not  in  exiftence  at  the  time  of 
his  firft  engagement  to  them,  and  the  queftion  is,  whe- 
ther the  do&rine  of  equitable  lien  can  be  carried  fo  far, 
that  the  goods  which  were  originally  the  fubjeft  of  that 
lien  being  done  away,  the  lien  (hall  attach  upon  other 
goods  which  are  fubftituted  for  the  former.  Suppofe 
both  (hip  and  goods,  or  the  (hip  Mead  of  the  goods, 
i(5  had 
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hid  been  changed,  would  the  equitable  lien  hare  con-  i8«3* 

tinned  ?    The  legal  and  equitable  lien  on  this  part  of 

die  property  commenced  at  the  fame  inftant.    When 

Grant  gave  the  pledge,  he  never  had  the  defign  to  pledge 

thefe  goods,  of  which  he  knew  nothing,  nor  ever  was 

at  any  time  the  owner :  he  pledged  the  then  exifting 

cargo  of  the  Latona.    The  legal  title  to  thefe  goods 

never  was  in  Krehnur  and  Lang  as  fuppofed,  nor  were 

they  tenants  in  common ;  therefore  Fox  v.  Hanburj  does 

dot  apply. 

Mansfield  C.  J.     This  is  an  aftion  of  trover  by  the 
iffignees  of  Grant,  a  bankrupt,  againft  the  Sbqrpes,  who 
are  now  alfo  bankrupts,  to  recover  the  value  of  divers 
goods,  the  claim  to  which  ftands  on  different  grounds. 
As  to  the  goods  originally  Chipped  by  the  Latona,  the 
iharpes  acquired  an  equitable  lien  and  right ;  and  though 
die  bills  of  lading  were  not  fo  indorfed  as  to  give  the 
Sharpes  a  legal  title  to  the  goods,  that  imperfection  will 
not  prevent  the  Sharpei  from  retaining  thofe  goods  in 
part  indemnity  againft  their  acceptances  of  Grants  bills. 
But  as  to  the  fubftituted  goods,  I  am  forry  to  fay  they 
(land  on  entirely  different  ground.     It  happened  that 
Krehnur  and  Lang  took  out  part  of  thofe  goods  which 
w^ere  fiift  loaded  on  board  the  Latona ;  they  were  dif-  \ 
£ofed  of :  Grant  became  bankrupt  in  March,  and  in 
4luguft  Krehnur  and  Lang  put  on  board  thefe  others, 
which   are  called  fubftituted   goods,    and   Grant  has 
fwora  that  thefe  goods  were  wholly  his  property,     tie 
(ays,  that  Krehnur  and  Lang  were  interefted  in  the  a4* 
venture  ;  but  there  is  a  plain  and  clear  diftindion  be* 
tween  the  being  partners  in  the  goods,  and  being  inte-   * 
felted  in  the  adventure.    Krehmer  and  Lang,  by  the  direc- 
tion and   order  of  Grant,    aflign  thefe  goods  to  the 
tharpes,  which  would  give  them  die  legal  property,  if 
Krehnur  and  I*ang  were  the  owners  of  thefe  goods  j  but 

if 
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if  they  were  the  goods  of  Grant,  Krehmer  and  Lang 
could  not  affign  them  at  all-,  without  the  order  of  Grant, 
and  Grant  was  now  become  incapable  to  give  the  order, 
for  he  ceafed  to  have  property  in  them,  all  belonged  to 
his  affignees  $  or  rather  the  property  never  was  in  Grant) 
for  they  never  were  purchafed  till  aftegr  the  bankruptcy > 
the  Plaintiffs  muft  therefore  recover  the  fubftituted  goods 
only* 

Heath  and  Chambre  Js.  concurred* 

Gibbs  J.  I  am  of  the  fame  opinion.  This  Is  an 
exceffiyely  hard  cafe  on  the  Sharpes,  and  if  in  any  of 
Grants  letters  there  had  been  any  word  of  his  pledging 
the  cargo,  be  it  what  it  might,  I  (hould  have  thought 
that  the  equitable  affignment  would  have  taken  place $ 
but  there  is  no  foundation  for  that,  and  if  Grant  not 
only  did  not  know  that  any  of  the  goods  would  be  taken 
out,  and  others  put  in  their  place,  but  did  not  provide 
for  any  fuch  cafe,  it  would  be  too  much  to  fay,  that 
when  the  oafe  occurred,  thofe  other  goods  could  pafs  by 
'  the  original  transfer.  As  to  the  queftion  whether  the 
Defendants  can  retain  the  goods  by  a  title  derived  under 
Krehmer  and  Lang,  on  the  fafts  dated  on  this  cafe,  I 
think  it  clear,  that  the  intention  of  the  parties  was,  not 
that  Krehmer  and  Co.  (hould  have  any  intereft  in  the 
goods  themfelves,  but  that  they  fliould  be  interested  in 
the  profits  of  the  concern  only.  It  has  been  infifted 
that  the  Plaintiffs  are  entitled  to  recover  the  original 
cargo  of  the  Latona,  becaufe  the  bills  of  lading  were  not 
indorfed  to  the  Defendants.  %  A  bill  of  lading,  however, 
is  not  neceflary  as  the  means  for  the  owner  of  goods  to 
convey  his  intereft  therein.  Therefore  there  muft  be 
judgment  for  the  Plaintiff  only  for  fo  much  as  was 
included  in  the  bills  of  lading  of  8th  and  10th  Auguft 
1810. 

Judgment  for  the  Plaintiff 


IN  THE  FlFIT-THIRD  TfiAB  OT  GEORGE  in.  *I 


Gabell  v.  Shevell.  j.  u 

TN  replevin,  tried  at  Weftminfiir>  at  the  fittings  in  this      A  tenant  It  not 

term,  the  Defendant  avowed  for  therent  of  certain  f**1*110  ded»& 

from  toe  rent 
dwelling-houfe*  in  BtthnaLGretn*     The  Plaintiff  con-  paid  to  hit  land- 
tended  that  he  had  paid  it,  but  he  computed  in  the  pay-  1°"^  more  pro- 
roent  the  fum  of  8/.  5/.,  being  the  amount  of  certain  2jyLj  on  the  " 
property-tax  which  he  had  paid  to  the  collector  of  that  premifet  under 
tai,  and  for  which  he  produced  the  collector's  receipts,       ?T7e    .    . 
laving  printed  on  them  the  words,  "  N.  B.  To  be  paid  property-tax  af- 
by  the  tenant,  and  deduced  from  the  rent."    The  De-  *&*  "***  *& 
fendant,  on  the  other  hand,  produced  the  affeffment  of  b,  does  not 
thefc  premifes  to  the  property-tax,  by  which  it  appeared  amount  to  u.  in 
that  only  four  parts  in  feven  of  this  fum  was  afleffed  on  ^J^0^  °n    * 
the  landlord  under  fchedule  A.  in  refpeA  of  the  dwel-      And  the  afleffi. 
ling-houfes,  and  the  other  three  parts  on  the  tenant  Jj^^^jf 
under  fchedule  B.,  in  refpeft  of  his  beneficial  occupation  the  criterion  how 
of  certain  gardens,  parcel  of  the  demifed  premifes.     And  ^d^^enant 
if  only  the  four  parts  were  to  be  computed  as  payment 
to  the  landlord,  a  balance  remained  due  to  him  to  main- 
tain the  avowry.     But  the  Plaintiff  contended,  that  in- 
afinuch  as  the  colle&or's  receipt  expreffed  it  to  be  all    \ 
due  under  fchedule  A.,  and  as  the  landlord's  and  tenant's 
afleflinent  did  not  together  exceed  one  tenth  part  of  the 
rent,  (the  premifes  being  rated  below  their  real  value,) 
the  Plaintiff  was  entitled  to  deduft  the  whole  of  this 
fum  from  his  landlord's  rent.     The  jury,  under  the  di- 
rection of  Mansfield  C.  J.,  found  a  verdift  for  the  avow- 
ant, which 

Shspherd  Serjt.  now  moved  to  fet  afide  upon  the  fam*. 
ground*  which'he  had  made  at  the  trial. 

Vol.  V.  G  MAfispifiLD 
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Mansfield  C.  J.  Thefe  receipts  were  blundering 
receipts.  I  held  that  it  did  not  fignify  what  the  colleo 
tor  received,  or  quo  nomine  he  received  it,  but  what  was 
the  aflefiment.  The  avowant  put  the  aflefiment  in  evi- 
dence,  which  the  Plaintiff  ought  to  have  produced ;  and 
according  to  the  aflefiment,  1/.  on  each  tenement  was 
srfTefied  under  fchedule  A.,  the  15/.  under  fchedule 
B. :  and  all  had  been  allowed  to  the  Plaintiff  which 
.was  aflefled  under  fchedule  A.>  and  to  which  he  was 
entitled. 


Gibbs  J.  It  is  an  attempt  of  the  Plaintiff  to  make 
the  landlord  pay  his  own  property-tax  and  the  tenant's 
property-tax  too. 

Rule  refufed... 


July  1. 


Sampayo  v.  De  Payba. 


vO 


a,-l 


<ry  /h  ,  a  ^      If  a  Defendant '  'rPHE  Plaintiff  had  recovered  judgment  on  demurrer 
^(«  in  an  aaion  of       -  i    Jn  an  2&im  of  ^  covenant  in  th;$  Court^  for  a  fum 

exceeding  9000/. :  the  Defendant  fued  out  a  writ  of 
error  in  a  plea  of  trefpafs  upon  the  cafe,  and  obtained 
an  allowance  marked  by  the  officer.  The  Plaintiff  not 
being  aware  of  this  irregularity,  had  ferved  "the  Defen- 
dant with  a  rule  to  tranferibe,  and  with  two  writs' 
of  fcirt facias  to  compel  an  alignment  of  errors.  The 
tranfeript  returned  upon  this  writ  of  error  ftated  the 
record  in  covenant,  as  it  was.  The  Plaintiff  however,  at 
length  obferving  this  irregularity*  treated  the  writ  of 

receiving  notice  of 

the  allowance  of  error,  gave  a  rule  to  tranferibe,  and  fued  out  two  wnt*of  fcirt  faciw 

quart  executiotum  »«*•• 

The  Court  of  King's  Bench  will  amend  a  writ  of  *rror  from  CP.  in  cafe,  by  con- 
verting  it  to  a  writ  of  error  in  covenant. 

error 


in  an 
covenant  fue  oat 
a  writ  of  error  in 
a  plea  of  trefpafs 
on  the  cafe, 
and  obtain  an  al- 
lowance of  error, 
whereupon  the 
record  of  the 
plea  in  covenant 
b  tranferjbed, 
StmbU  that  it  no 
fuperfedeas. 

Although  the 
Plaintiff,  after 


ix  the  Fifty-third  Tsab  of  GEORGE  III. 


«3 


error  as  no  flay  of  his  proceedings,  and  fued  out  exe- 
cution. Vaughan  Serjt.  had  on  a  former  day  obtained  a 
rule  ntfi  to  fet  afide  the  execution,  upon  the  ground 
that  the  writ  of  error  operated  as  a  fuperfedeas 7  againft 
which 


1813. 
«— % — * 
Sampayo  ' 

V. 

Ds  Payba. 


Shepherd  and  Onflow  Serjts.,  on  a  former  day  (hewed 
caufe.  They  contended  that  the  writ  of  error  and  al- 
lowance in  cafe,  were  wholly  inoperative  to  remove  into 
the  King's  Bench  a  judgment  in  covenant :  the  whole 
jurifdi&ion  was  under  the  writ,  and  to  give  jurifdi&ion 
the  writ  muft  be  well  purfued :  where  the  Court  are 
requefted  to  fend  the  tranfeript  of  one  record,  and  they 
fend  die  tranfeript  of  another  record,  the  latter  is  not 
well  removed.  The  Plaintiff  gave  the  Defendant  a  rule 
to  tranferibe,  and  he,  in  obedience  to  that  rule,  did 
tranferibe;  but  that  eannot  heal  the  irregularity4^  the 
rule  called  on  the  Defendant  to  tranferibe  fuch  a  record 
as  the  writ  purports  to  remove.  Suppofe  that  there 
were  two  adions  pending  between  thefe  parties,  one  ifi 
covenant,  and  one  in  cafe,  and  the  Defendant  had  fued 
ont  error  in  cafe;  that  could  not  warrant  the  transcribing 
the  plea  on  the  writ  of  covenant ;  this  is  not  an  irregular 
writ  of  error 5  it  is  a  regular  writ  of  error,  but  not  in 
this  caufe,  nor  touching  this  a&ion  of  covenant.  But 
tonlefs  it  be  a  writ  of  error  in  this  caufe,  it  does  not  re* 
move  the  record,  and  the  Plaintiff  is  well  warranted  in 
futng  out  execution  thereon.  The  expreffion  that  the 
record  is  removed,  is  inaccurate ;  the  record  is  never 
removed,  but  as  foon  as  the  tranfeript  goes,  the  record, 
remaining  here,  ceafes  to  he  materials  for  any  further 
proceeding  in  this  Court. 


Vaughan  cpntri.    The  Plaintiff  had  notice  of  the  mif- 

take  by  the  fervice  on  him  of  the  allowance  of  the  wri* 

of  error,  whereon  it  appeared.    He  therefore  has" waved 

G  2  the 
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1813.  the  miftake,  by  giving  the  rule  to  transcribe,  and  attend* 

ing  at  the  tranfcribing  of  the  record  :  and  by  fuing  out 
in  the  King's  Bench  two  writs  of  fcire  facias  to  aflign 
errors.  But  further,  th?  record  is  actually  gone  to  the 
Court  of  King's  Bench,  and  removed  from  this  Court, 
which  therefore  can  no  longer  iflue  execution  thereon. 
Orde  v.  Aforton,  Telv.  211.  «  The  record  being  brought 
into  the  King's  Bench,  is  well  removed,  and  remains 
there."  In  iStr.  837.  Rutter  v.  Redjiane,  a  diftinftion 
is  taken  between  error  in  the  Exchequer-Chamber,  and 
the  cafe  of  a  writ  of  error  from  C.  B.,  becaufe  the  Court 
of  Common  Fleas  fends  up  the  very  record,  and  the 
King's  Bench  fends  only  a  tranfcript.  And  fo  it  differs 
from  the  cafe,  wherein  error  is  brought  but  no  record 
certified  •,  for  there  the  Plaintiff  upon  certificate  thereof 
may  have  a  writ  de  execution*  judicii  of  courfe.  2  SaH^ 
146.  virion.  So,  2  7.  R.  737.  Roche  v.  Wafirough  and 
Mailandf  it  was  faid  by  the  Court,  that  the  writ  of 
error  removed  the  record  into  the  Exchequer-Chamber* 
and  till  it  was  remitted,  there  was  no  record  in  the. 
King's  Bench  upon  wrhich  the  Defendant  could  be 
charged  in  execution,  although  only,  one  of  the  twQ 
Defendants  had  fued  put  the  writ  of  e;ror,  iQiH*  L 
There  the  writ  of  error  truly  defcribed  the  record,  and 
the  obje&ion  was  only,  that  the  judgment  being,  againft 
two,  one  alone  had  fued  out  the  writ  of  error.]  Whe- 
ther the  writ  of  error  was  right  ox  wrong,  in  this  cafe, 
as  in  that,  it  removed  the  record.  He  alfo  cited  C*r*f» 
Wl/v.  Vaughan%  %  SauflJ.  38; 

.  Mansfield  C.  J.  The  queftion  is,  whether,  tins  writ 
of  error  be  effeftual.  The  argument  is*  that  this  record 
is  not  effedlual,  there  being  no  writ  of  error  which 
removes  this  a&ion,-  although  it  is  faid,  there  is  a  irit 
of  error  which  removes  another  a&km. 

Heath 


w  rax  Firrr-THiRp  f £a*  ot  GEORGE  IIL 

Heath  J.  In  the  cafe  of  Ginger  v.  Gxvper  and  Miles, 
I  S*ra.  <Jo6.  2  £</.  <R*y.  1403.,  it  is  admitted  by  Serjeant 
Comyn  that  the  law  is  fo,  and  that  if  there  were  a  va- 
riance between  the  writ  and  the  title  or  fubftance  of 
die  record  tranfcribed,  the  writ  of  error  would  be  in- 
operative. 

Chambre  J.  The  application  fhould  be  to  the  Chan- 
cellor to  amend  the  writ  of  error. 


Gibbs  J.  This  is  the  Defendant's  own  blunder,  and 
he  ought  to  have  made  the  application  to  amend  before 
the  Plaintiff  fued  out  his  execution,  or  the  Defendant 
came  to  fet  it  afide.  When  there  is  a  writ  of  error 
operative  in  judgment  of  law,  the  record  here  is  gone ; 
that  is  to  lay,  as  foon  as  the  writ  of  error  has  operated, 
fbe  vecord,  though  it  remain  in  this  court,  is  mere  paper 
and  packthread ;  it  is  as  much  deftroyed,  as  if  thrown 
into  the  fire.  The  record  itfelf  indeed  remains,  and 
with  refpe£t  to  the  do&rine  of  Rutter  v.  Redjlone,  the 
cotmfel  for  the  Defendant  is  in  an  error  refpefting  this : 
he  iuppofes  that  the  judgment  itfelf  is  in  fa  A  carried 
away  from  hence :  it  is  true  nothing  remains  here  on 
which  execution  can  iflue  if  the  record  be  well  re- 
moved ;  b*t  it  is  not  the  judgment  itfelf,  but  only  the 
tranfcript  that  goes  \  the  parchment  itfelf,  in  fad,  all 
that  ever  has  been  here,  remains  herej  and  it  is  only 
the  operation  of  law,  which  removes  it  in  judgment  of 
law  to  the  Court  of  King's  Bench  \  but  in  this  cafe,  I 
dotfot  whether  there  is  any  operation  of  law.  The  writ 
of  error  maybe  amendable,  but  it  is  not  yet  amended. 
No  cafes  have  been  cited  for  the  Defendant  where  the 
tiames  of  the  parties  being  miftaken  in  the  record,  yet 
the  record  being  in  fa&  gone,  there  could  be  no  execu- 
tion. The  cafe  of  Ginger  v.  Cowper  and  Miles,  2  Ld. 
M*J*  14°3*  *  St™'  606.,  is  not  fuch.    Jt  only  eftdblilhes 
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1813.  ,  the  propoGtiqn,  that  the  Court  will  quafli  a  writ  of 
error,  becaufe  the  perfon  who  fued  it  out  was  not 
alone  entitled  to  it  i   but   (till,   while .  it  exifts,  it  is 


^  Sampayo 
DxPayba.      operative 


Cur.  adv.  vult. 


Upon  a  fubfequent  day  Vaughan  ftated  that  the  Court 
of  King's  Bench,  upon  application  made  to  them,  had 
permitted  the  writ  of  error  to  be  amended,  by  fubftitut- 
ing  the  words  "  in  a  plea  of  covenant  broken,"  inftead 
of  "  in  a  plea  of  trefpafs  on  the  cafe,"  without  impofing 
any  terms  whatever. 

The  Court  on  this  day  made  the  rule  abfolute  to  fet 
afide  the  execution  without  cofts,  upon  the  terms  that 
the  Defendant  fliould  bring  no  a&ion  of  trefpafs. 

Rule  abfolute. 


fmiji. 


MEMORANDUM. 


Notice  muft  be    A  ^  ^c  requeft  °f  &e  Court,  the  Serjeants  prefent 
given  to  the  ^      unanimoufly  refolved,  that  they  would  not  hereafter 

the  caufe  two  move  for  a  new  trial,  in  any  caufe,  in  which  the  attorney 
dayi  before  motr-  intruding  them  to  move,  fhould  not  previoufly  certify 
ing  for  a  c^w  t0  thcm>  that  he  hacjf  tw0  dayS  before  making  the  mo- 
tion, in  purfuance  of  the  rule  of  Court  in  that  behalf, 
given  notice  of  his  intention  to  the  Judge  before  whom 
the  caufe  was  tried,  that  he  may  be  prepared  to  have 
his  notes  of  the  trial  in  court  at  the  time  of  the  motion 
being  made. 


ik  raft  Firnr-nfiED  Y*ar  or  GEORGE  III.  *7 

1813. 

BraddeIy  and  Others  v.  Rjppon  and  Others.         Mj  %. 

yAVGHAN Serjt.  had  on  a  former  day,  on  behalf  nJ££™^ 

of  the  Defendant  Rippm  only,  obtained  a  rule  njfi  tb  only  of  feveral 

change  the  venae  to  the  county  palatine  of  Lancafler.  V***0*****  to 

0  '  J        remove  the  venae   - 

The  anfwer  given  was  that  the  Defendants  had  taken  t0  a  C0Unty  pal*. 

time  to  plead,  and  that  two  had  pleaded,  and  that  it  was  tine,beciufe  it  ha* 

•     therefore  too  late  to  apply  to  change  the  venue,  and  l^tmkf  uJ^ad 

confequently  the  rule  was  difcharged.  the  other  Defen- 

dants to  the  terms 
-     of  not  afligning 
Vnughan  now  moved  to  open  the  rule  again,  upon  an  error  on  the  wapt 

affidavit  that  Rippon,  the  Defendant  for  whom  he  moved,  of  »  ongioal 

had  not  taken  time  to  plead.    His  privilege  of  changing 

the  venue  was  not  therefore  loft. 

Shpberd  Serjt.  (hewed  for  caufe  againft  this  rule,  that 
this  Court  would  not  grant  permiflion  to  change  the 
venue  to  a  county  palatine,  but  on  the  terms  of  not 
bringing  a  writ  of  error  on  the  want  of  an  original 5  but 
though  this  Defendant  fliould  fo  undertake,  the  Court 
had  no  authority  to  bind  the  other  Defendants  to  thefe 

terms  •,  and  if  the  motion  were  allowed,   they  might 

affign  error  for  want  of  an  original. 

Gibbs  J.  This  obje&ion  is  certainly  well  founded. 
*We  cannot  bind  the  qther  Defendants.  Therefore*  in 
this  particular  cafe,  although  this  one  Defendant,  who 
has  not  taken  time  to  plead,  has  not  loft  his  privilege, 
we  cannot  permit  him  to  remove  the  venue  to  this 
county. 

Rule  refilled. 


G4 


II 


CASK  m  TSJNITT  T*Mt 


A  Plaintiff  in 
fcveral  caufet, 
who  by  the  event 
of  one  verdict* 
perceives  that  he 
cannot  have  a 
£ur  trial  in  the 
other*,  may  rea- 
fonably  withdraw 
hit  records,  with* 
out  fubje&ing 
himfelf  either  to 
judgment,  at  in 
cafe  of  a  nonJuit, 
or  to  the  Defen- 
dant't  coftt  of 
the  day  of  trial, 
upon  the  rule  for 
fuch  judgment 
Wng  discharged. 


MULLIKOI  V. 

1THE  Plaintiff  had  entered  for  trial  four  catties,  two*f 
which  related  to  a  claim  of  tithes,  and  die  other 
two  related  to  aflaults  arifing  out  of  the  claim  of  tithes* 
One  of  the  Jaft  was  tried,  and  a  verdift  was  giwen  for 
the  Defendant,  whereupon  the  Plaintiff,  perceiving  that 
he  was  in  bad  odour  with  the  jury,  who  were  of  the 
neighbourhood,  and  not  being  able  to  change  the  jury* 
he  thought  it  beft  to  withdraw  his  records  in  the  other 
three.  In  this  term  Beft  Serjt.  had  obtained  a  rule  ntfi 
for  judgment  as  in  cafe  of  a  nonfuit  for  not  proceeding 
to  trial  purfuant  to  notice,  againft  which 

Shepherd  Serjt.  now  fhewed  caufe  upon  the  fa&s  abort 
dated. 

Jtiftj  in  fupport  of  his  rule,  urged  that  the  reafona 
were  inefficient;  or  at  all  events  the  Court  would 
discharge  the  rule  only  on  payment  of  the  cofts  of  the 
day*    • 


Gibbs  J.  I  think  it  is  a  good  caufe  of  withdrawing 
the  record ;  a  man  who  has  a  very  good  caufe  of  a&ion, 
may  fometimes  be  well  advifed  in  withdrawing  a  re- 
cord* 

Rule  unconditionally  difcharged. 


?*  ths  Finr-rawa  T£At  09  GEORGE  m. 


Re ap  v.  Coopb  r.  j^  j# 

jDJftTSerjt.  fiiewed  for  caufe  againft  a  rule  to  feft      If  the  agent  ia 

afide  a  judgment  as  in  cafe  of  a  nonfuit  for  not  towa  *  Ae  *> 

proceeding  to  trial,  that  the  affidavits  of  the  Defendant,  conj^t  £n*j£ 

upon  which  Jtagi  Serjt.  had  obtained  it,  were  fwom  jeafcn  to  an  af- 

More  the  Defendant's  own  attorney  in  the  country.        fic***t  ^  ***  . 

'  '  party,  that  it « 

fworn  before  an 
Maogb.    The  attorney  before  whom  they  were  fworn,  °wa  attoraey  m 
k  not  the  perfon  who  has  the  warrant  of  attorney  to     tjS^2^lt|  2- 
defend,  and  -who  is  the  attorney  cm  the  record*  bankruptcy  ought 

to  be  admitted. 

Gibbs  J.  If  he  U  not  the  attorney  on  the  record,  it 
will  not  vitiate:  befides  the  Plaintiff's  affidavit  only 
Sales  hearfay  far  the  foundation  of  tins  obje&ion. 

5^  then  went  to  the  merits,  and  the  Court  difcharged 
the  nde,  tmpofiag  the  terms  of  admitting  die  affignment* 
n  bankruptcy. 

Gibbs  J.  We  were  fo  ftrongly  imprefled  in  the 
King's  Bench  with  the  propriety  of  admitting  thof*, 
that  die  «otmfel  came  to  an  agreement  never  to  hefitate 
to  admit  an  affignment,  unlefs  a  particular  reafon  could 
be  gated  for  it 

Rule  abfolute,  upon  the  terms  of 
admitting  the  affignment. 
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Moore  v.  Cjlark. 


Jufy  i- 

atiff  X1 

by  the  Plaintiff  and  Toyjler  deceafed,  of  a  meffuage 


If  the  Plaintiff  rTH£  Plaintiff  declared  in  covenant  upon  a  leafe  mid* 
declares  on  a  L  - -*■    ™  •-•«•- «  ^    *      « *■- ■       <■ «* 


to  repair  a  mef-  ***  J<*mes»Jlreet>  Weftminftert  to  Samuel  Sanders t  for  a  term 

fuage»andaifignft  of  21  years,  under  a  certain  yearly  rent,  and  averred  a 

*  JZrt^*  **  *  t  covcnant  by  Sanders^  forhimfelf,  his  heirs,  executors, 

to  expence»  it  U  and  adminiftrators,  with  Foyjler  and  the  Plaintiff,  their 

fufficient  for  a  executors,  adminiftrators,    or  affigns,    amongft    other 

performance  as  to  t*"ngs>  ^at  he  Sanders,  his  executors  and  adminiftra- 

all  except  as  to  '  tors,  or  aiDgns,  fhould  and  would,  during  the  laid  term, 

par^waU  and      at  ^s  anc* their  ProPer  co*  and  charges,  well  and  fuffi- 
that  thofe  repairs    ciehtly  repair,  uphold,  fupport,  fuffatn,  maintain,  cleanfe, 

were  rendered       empty,  and  keep  the  £aid  meffuage,  tenement,  and  prc- 

neceflary,  and  .JT  »    „  ....  ' 

were  done  under    m»e8>  anc*  a"  pavements,  privies,  drams,  finks,  water- 

the  ftatute  140.3.  courfes,  and  appurtenances  thereunto,  in,  by,  and  with 

not  beco^fe^       aU  man^er  of  needful  and  necefffary  reparatiotts  and 
neceflkfy  by  amendments  whatsoever ;  and  that,  when  and  as  often  as 

the  Defendant's  occafion  fliould  be  or  require,  (cafualties .  by  fire  to  the 
^Defendant*  amount  °*  800/.,  for  which  the  faid  premifes  were  theo 
was  not  the  owner  iftfurtd  by  the  leflbrs  or  forae  of  them,  and  which  were 
of  Ae  improved  t0  be  continued  infured  during  the  term,  only  excepted.) 
And  if  the  The  Plaintiff  then  {hewed  the  leffee's  entry,  and  an 
Plaintiffispoffefled  affignment  to  the  Defendant,  and  the  death  of  his  co- 
chargetheDet  leffor»  and  averring  performance  by  the  fefibrs'and  fur- 
fendantwitha       vivor,  and  proteftirig  general  non-performance  by  the 

proportion  of  the   Defendant,  affigned  for  breach  in  not  repairing  that  the 

repairs,  he  onght  .   ^  *  ° 

to  reply  them.        Defendant  did  not  nor  would  at  all  times  during  the 

faid  term,  at  his  proper  cofts  and   charges,  well  and 

fufficiently  repair,   uphold,  fupport,  maintain,  fuftain, 

cleanfe,  and  keep  the  faid  meffuage  or  tenement  and 

premifes,  and  all  pavements,  privies,  drains,  finks,  wa- 

tercourfes,  and  appurtenances  thereto  belonging,  in,  by, 

and  with  all  manner  of  needful  and  neceffary  reparations, 

4  empty- 
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emptyings,  cleanfings,  and  amendments  whatsoever,  nor  1813. 

when,  where,  and  as  often  as  occafion  was  or  required, 
(cafualties  by  fire  as  aforefaid  excepted,)  but  on  the 
contrary  thereof,  after  the  premifes  fo  came  to  htm  by  Clark. 
aflignment,  to  wit,  on  the  ift  day  of  January  1807,  and 
on  divers  other  days  and  times  between  that  day  and  the 
commencement  of  this  fuit,  fuffered  and  permitted  the 
faid  meffuage  and  tenement,  and  premifes,  with  the 
appurtenances,  demifed  as  aforefaid,  to  be  ruinous,  pros- 
trate, and  in  decay  for  want  of  needful  and  neceffary 
reparation  and  amendment  thereof,  that  is  to  fay,  for 
.want  of fuch  needful  and  neceflary  reparation  and  amend- 
ment thereof  a$  occafion  required,  (otherwife  than  by 
fuch  cafualties  by  fire  as  m  the  faid  indenture  is  men- 
tioned and  excepted,)  that  is  to  fay,  fo  fuffered  and  per- 
mitted the  faid  demifed  meffuage  to  be  rubious,  prof- 
trate,  and  decayed,  to  wit,  in  the  timber,  floors,  wain* 
fcots,  ceilings,  doors,  windows,  ftaircafes,  papering,  and 
painting  thereof,  and  the  fame  fo  ruinous,  proftrate,  and 
in  decay  fuffered  and  permitted  to  be  and  remain  for  a 
long  fpace  of  time,  to  wit,  for  the  fpace  of  three  yean 
next  after  January  1^07,  contrary  to  the  tenor  of  the 
Wffee's  covenant  in  that  behalf ;  by  means  whereof  the 
Plaintiff,  after  the  expiration  of  the  faid  fpace  of  time, 
and  after  the  death  of  Fpyjler,  &c.  was  forced  and 
obliged,  and  did  neceffarily  lay  out  and  expend  a  large 
fujn  of  money,  to  wit,  the  fum  of  100/.,  in  and  about 
the  neceflary  reparation  and  amendments  of  the  demifed 
premifes.  The  Defendant  pleaded,  fourthly,  perform- 
ance of  the  repairs  when  and  as  often  as  occafion  was 
or  required,  fave  and  except  certain  repairs  which,  after 
the  premifes  came  to  the  Defendant  by  aflignment,.  be- 
came and  were  neceflary  to  be,  and  .were  done  .to  .the 
demifed  premifes  in  and  about  the  rebuilding  of  a  jcer- 
tain  party-wall  of  and  belonging  to  the  demifed  pre* 
taifes*  un^ex  and  by  virtue,  of  the  (Urate  14  G.  3.  *.  78* 

the 
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the  rebuilding  and  repairing  of  which  faid  party-wall 
did  not  become  neceflary  by>  or  in  confequence  of,  any 
a£t  or  negleft  of  the  Defendant,  and  in  refpe&  of  which 
party-wall,  and  on  no  other  account  whatfoever,  tire 
futti  of  ioo/.  in  the  breach  Mentioned,  was  laid  out  and 
expended,  according  to  the  form  of  the  ftatute  in  fuch 
cafe  made  and  provided)  and  the  Defendant  furthet 
averred,  that  he  had  not  at  any  time  fince  the  premifes 
xame  to  him  by  affignment  thereof,  let,  fet,  demifed,  or 
affigned  the  fame  to  any  perfon  or  perfons  whomfoever, 
neither  had  he  made  or  derived  any  benefit,  profit,  ad- 
vantage, or  emolument  of  or  from  the  fame,  otherwife 
than  by  the  occupation  and  pofleffion  thereof  by  him  the 
Defendant  during  the  time  laft  aforefaid.  Fifthly,  he 
pleaded  performance  of  the  repairs  in  all  things,  lave 
and  except  certain  repairs,  which,  after  the  premifes 
came  to  the  Defendant  by  affignment,  became  and  were 
neceffary  to  be  and  were  done  to  the  premifes,  in  and 
about .  the  rebuilding  of  ft  certain  party-wall  of  and  be- 
longing to  the  premifes,  according  to  the  form  of  the 
ftatute  in  the  laft  plea  mentioned,  and  which  laft-meft- 
tioned  repairs  did  not  become  neceffary  by  reafon  or  ih 
confequence  of  any  aft  or  negleft  of  the  Defendant* 
And  he  laftly  pleaded  performance,  except  as  in  the 
former  pleas,  and  averred  that  the  party-wall  had 
fallen  down  and  given  way  by  reafon  and  in  confequence 
of  certain  negleft  and  want  of  care  in  one  Thomas  Lotut, 
the  occupier  of  a  certain  meffbage  next  adjoining  to  the 
demifed  premifes,  and  not  by  or  through  any  aft,  ncg- 
led,  or  default  of  the  Deferidaht ;  and  he  avetred  that 
he  was  not  the  beneficial  owner  of  any  improved  rent 
in  the  fame  terms  as  in  his  fourth  plea.  The  Pliiritifr 
demurred  to  thefe  three  pleas,  and  affigned  tar  catxferf, 
that  it  was  not  therein  ftated,  nor  did  appear  by  what 
*ae*nt  tt  in  what  manner  the  rebuilding  of  the  £artp» 
wall  therein  lAentioned  became  ot  wa*  neceffary;  arid 

alfe 
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*lfo  that  it  was  not  ftated  therein,  that  the  rebuilding  of 
the  party-wall  became  neceflary  by  fuch  means,  that  by 
force  of  the  ftatute  in  thefe  pleas  mentioned,  the  Plaintiff 
became  or  was  liable  to  the  expences  of  rebuilding  the 
fame,  or  of  any  part  thereof  j  and  alfo  that  it  wa3  not 
therein  ftated  that  the  rebuilding  of  the  party-wall  be- 
came or  wa?  neceflary  by  fuch  means,  that  by  force  of 
the  ftatute  the  Plaintiff  was  not  nor  is,  by  virtue  of  his 
covenant  in  the  fame  pleas  mentioned,  liable  to  pay  the 
expences  of  rebuilding  the  fame,,  or  any  part  thereof. 
The  queftion  intended  to  be  raifed  by  this  demurrer  was, 
whether  the  lefiee's  general  covenant  to  repair  did  not 
comprize  the  rebuilding  of  a  party-wall  ere&ed  according 
to  the  direftion  of  the  ftatute  14  G.  3.  c.  78. 

Shepherd. Sexyt.  in  Hilary  term  1813  argued  in  fupport. 
of  the  demurrer.  Nothing  in  the  ftatute  takes  the  cafe 
of  a  party-wall  out  of  the  general  liability  to  repair 
which  this  covenant  creates,  and  which  is  not  confined 
to  repairs  rendered  neceflary  by  the  Defendant's  a£t  or 
default.  It  is  immaterial  from  what  caufe  the  repairs 
of  the  party-wall  become  neceflary,  whether  by  the  aft 
or  default  of  the  tenant,  or  of  his  next  neighbour.  The 
words  of  the  ftatute  14  G.  3.  c.  78.  Jl  39,  40,  and  4iv 
which  give  the  power  to*  pull  down  a  ruinous  party-wall, 
and  ere&  a  new  one,  and  to  call  on  the  neighbour  for 
contribution,  make  no  diftinttion  in  refpeft  of  the  caufe 
or  means  by  which  the  wall  became  ruinous.  If  Low  had 
rebuilt  the  wall,  he  might,  after  giving  the  proper  notices, 
required  by  the  aft,  have  called  upon  the  Defendant  for 
contribution,  but  the  Defendant  could  not  have  deducted 
that  fum  from  his  rent,  becaufe  the  general  right  which 
the  ftatute  gives  him  of  fo  doing,  would  be  controulei 
by  his  particular  covenant  tQ  do  all  the  repairs  at  hi* 
own coft ;  for  modus  et  convenUo  vlncunt,  legem;  and  this 
wall  does  not,  by  reafon  of  the  ftatute,   ceafe  to  be 
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parcel  of  the  Defendant's  mefluage.  If  Lowe  had  not 
rebuilt,  the  Plaintiff  might  have  called  on  the  Defendant, 
under  this  covenant,  to  do  the  whole,  and  if  the  Defend- 
ant had  performed  it,  though  he  might  have  recovered  a 
moiety  from  Lowe,  he  could  not  have  fet  off  the  other ' 
moiety  againft  hitf  leflbr*s  rent,  nor  does  the  ad  in  any- 
wife  difcharge  the  covenant  to  repair.  All  the  ifiues 
tendered  are  therefore  immaterial.  The  cafes  of  Beard- 
more  v.  Fox,  8  7.  2?.  214.  Southall  v.  Leadbetier, 
3  T.  R.  458.  Peel  v.  Wood,  5  T.  R.  1 30.  Barrett  v. 
Duke  of  Bedford,  8  T.  R.  602.  are  indecifive  on  the 
point.  In  the  latter  cafe  was  an  exprefs  covenant  by  the 
tenant  to  contribute  to  the  expence  of  all  party  walls, 
and  4t  was  held  that  the  ftatute  did  not  fuperfede  it : 
here  is  a  covenant  to  repair  the  mefluage,  and  the  only 
queftion  is,  whether  this  wall  be  part  of  it ;  for  if  it  be, 
this  covenant  mud  in  like  manner  fuperfede  the  ftatute. 
Tbe  picas  are  bad  in  form,  becaufe  they  ftate  matter  of 
law,  not  of  fad ;  for  if  the  ftatute  takes  all  party  walls 
but  of  the  general  covenant,  it  would  have  fufficed  to 
plead  that  this  was  a  party  wall,  without  more. 


Bloffet  Serj  t.,  for  Vaughan  Serj t.,  in  fupport  of  the  pleas. 
There  are  feveral  preliminary  points  to  be  cohfidered. 
The  Plaintiff  has  dated  no  breach  in  not  repairing  the 
Walls.  The  Defendant  pleads  performance  in  all  things 
wherein  a  breach  is  alleged,  except  as  to  certain  walls,  in 
which  no  breach  is  alleged  :  the  plea  therefore  anfwers 
the  whole  breach  alleged, and  the  exception  is  impertinent, 
and  would  be  a  caufe  of  fpecial  demurrer,  but  not  of 
general  demurrer.  The  fa£b  of  the  cafe  are  thefe  \ 
the  fame  perfon  was  owner  of  both  houfes,  and  within 
four  years  of  the  expiration  of  this  term,  he  pulls  down 
the  party-wall  which  ftood  between  them,  and  feeks  to 
charge  both  his  tenants  with  the  expence  of  rebuilding 
it.    [Gihbs  h    A  covenant  generally  to  repair,  certainly 
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includes  walls,  and  the  Court  would  permit  the  Plaintiff         1 8 1 3 
to  amend  by.  affigning  a  breach  in  not  repairing  the 
walls,  in  order  to  raife  the  queflion ;  but  the  mode  of 
effecting  that  would  be,  to  allege  that  the  wall  being  in         Clam, 
repair*  the  owner  of  the  adjoining  houfe  entered  and 
polled  down  the  wall :  this  would  bring  bring  before 
the  Court  the  queftion,  whether  this  were  a  proceeding 
under  the  ftatute  or  not.     Cbambre  J.    There  have,  I 
think,  been  cafes  where  the  Plaintiff  has  been  held  to 
be  bound  and  confined  to  his  enumeration  of  breaches; 
as  where  he  alleges  that  the  Defendant  did  not  keep  his 
covenant  in  fuch  and  fuch  jftrticulars,  but  on  the  contrary 
'thereof  did  fo  and  fo *  there  it  has  been  held  that  the 
Plaintiff  is  bound,  but  here  it  is  under  a  videlicet)  and 
in   fuch  cafes  he  is  nof  bound.]      All  the  pleas  de- 
murred to,  date  as  a  fa£t  that  the  repairs  neceffary  to 
be  done  to  the  party-wall  were  done,  and  the  demurrer 
adopts  that  ftatement :  it  is  true  that  the  repairs  thereof 
were  done  by  the  owner  of  the  adjoining  houfe,  and 
that  he  was  the  leflbr  himfelf,  but  neyerthelefs  it  ap- 
pears on  the  record  that  the  whole  was  put  in  repair 
within  the  term.     If  a  covenantee  performs  the  a&  of 
the  covenantor,  he  cannot  affign  that  as  a  breach  of 
covenant,  fo  as  to  enable  himfelf  to  recover  the  expence 
thereof;  putting,  therefore,  the  queftion  of  party-wall 
out  of  the  cafe,  here  the  premifes  are  all  put  in  repair 
during  the  term :  if  they  had  been  repaired  by  a  ftran- 
ger,  the  leffee  might  have  pleaded  it  in  bar  of*  the 
a£tion,  a  fortiori,  when  fo  performed  by  the  covenantor 
-himfelf.    The  4th  plea,  though  not  drawn  with  that 
view,  ezprefsly  ftates  all  this,  and  that  the  fum  ex- 
pended in  repairing  the  party-wall  by  the  leflbr  was 
the  100/.  mentioned  in  the  declaration.    The  5th  plea 
is  the  fame,  except  in  not  referring  to  the  100/.    No 
cafe  appears  where   the  leflbr  has  done  the   repairs 
which  the  leffee  ought,  to  have  done*  but  there  is 
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1 513,         a  oafc  where  it  was  decided  that  the  kfiee  hevla|  t*> 
paired,  cannot  deduft  it  from  hia  rent.    The  dedara* 
turn  ftatea  no  notice  to.  the  leflee  that  the  wail  was  out 
of  repair,  nor  any  vequeft  to  Urn  to  repair  it.    lM*n** 
JbUCJ.m&GMsL    The  leflbr  may  charge  the  leflee 
without  notice  ;  for  the  leflbr  is  not  on  the  fpot  to  lee 
the  repairs  wanting:   the  leflee  is,  and  therefore  the 
*  leflee  cannot  charge  the  leflbr  for  breach  of  repair* 
without  notice,  for  the  leflbr  may  not  know, that  re- 
pairs are  neceflary.]    The  leflbr  Ihould  let  the  premifes 
lie  out  of  repair,  and  bring  his  action  againft  the  leflee; 
{CbamkreJ.    The  objection  that  the  wall  has  been  re- 
paired by  the  leflbr  himfelf  does  not  go  to  the  aftion 
at  all,  it  only  goes  to  the  circumftances  of  the  damage  5 
and  even  as  to  the  damages,  it  is  ufual  indeed  in  aftions 
of  covenant  brought  within  the  term  for  not  repairing, 
to  give  only  nominal  damages,  becaufe  the  leflee  may 
repair  afterwards  during  the  time  \  but  that  is  only  a 
rule  of  difcretion  j  there  may  be  circumftances  where 
the  whole  value  of  the  repairs  {hall  be  given  for  not 
repairing.]     As  to  the  principal  queftion,  part  of  this 
aft  can  be  underftood  but  with  this  conftrudion,  that 
it  gives  to  the  owner  on  each  fide  an  equal  and  undi* 
tided  intereft  in  the  whole  and  every  part  of  the  wall. 
[Gitts  J.  denied  this.]    All  then  that  paffed  to  the  De- 
fendant by  this  demife  was  the  equal  and  undivided  half 
of  the  wall,  fubjeft  to  the  ftat.  14  G.  3.  c.  78.     It  waa. 
impoffible  for  him  to  repair  or  rebuild  the  wall,  without 
repairing,  or  rebuilding  the  whole  of  it :  he  could  not  re- 
build the  whole,  becaufe  he  could  not  juftify  repairing, 
that  which  is  the  property  of  another  man*    Nothing  is 
mentioned  in  the  a&  relating  to  the  tenant,  which  (hewe 
that  the  true  meaning  is,  that  it  (hall  all  be  done  between 
the  leflbrs.     In  Barret  v-  The  Duk+cf Bedford,  there  was 
an.  expirefs  covenant  of  the  tefiant  to  pay  contribution  to 
the  party-wall.  .  \Chumbrt  J.    The  Court  there  called  in 
7  aid 
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«!atftw^anikian^bJQiiiedtdthe  covenant  for  payment         H13. 
ofaeut  and  taxes,  wz.  «  the  intent  being  that  the  leflbr       *■ — *~-*> 
fell  receive  a  act  6oLperann.  without  deduaion*"  The         MoQII,, 
ConrtaMb  adverted  tothe  words  of  the  ftatute,/ 39.  i«lf         Clamu 
the  jscriur  Grjmners  fliall  be  defirous  of  pulling  down/' 
&c;  and^pbferved  that  another  pretty  ftrong  thing,  to 
ftcw  it  is  not  given  to  the  tenant,  is,  that/  41.  vefts  the 
firte  property  of  the  wall  in  the  perfon  that  rebuild*  it :  al- 
though that  is  indeed  only  as  between  him  and  the  owner 
of  the  adjoining  houfe.]   In  Barret  v.  Duke  of  Bedford,  it 
not  only  appears  to  be  the  opinion  of  the  perfon  who 
drew  the  leafe,  but  particularly  of  Le Blanch,  that  the 
general  covenant  to  repair  did  not  tie  the  tenant  to  re- 
pair the  party*wall,  but  only  the  particular  covenant  to 
contribute.    [GMs  J.    The  judgment  of  Le  Blanc  J. 
only  amounts    to    this,   that   the  Plaintiff  could  not 
under  the  general  covenant  to  perform  repairs  make 
the  leflbr  pay  chat  fum,  which' the  lefiee  had  particularly 
taken  upon  iftmfelf  to  pay,  when  expended  by  the  leflbr.] 
Lord  Kenyan  C.  J.  feems  to  hare  taken  this  view  of  the 
queftion  in  Soutball  v.  Ltadbetttr.    The  queftion  was, 
whether  the  expence  of  a  party-wall  could  be  recovered 
under  the  weed  impofition  \  yet  it  is  impoffible  to  be- 
lietefheee  was  not  in  that  cafe  a  general  covenant  by 
the  tenant  to  keep  in  repair,  for  there  is  a  covenant  by 
him  fo  put  the  premifes  in  repair ;  and  all  the  covenants 
wjfg  favourable  to  the  leflbr :  and  if  there  was  fuch  a 
cpveflant  there,  it  (hews  that  the  Court  and  counfel  never 
thought *here  could  be  any  charge  made  on  a. tenant  un- 
der it.    It  may  be  admitted,  that  if  the  ftatute  does  not 
take  a  putywajl  out  of  the  general  covenant,  and  if  the 
vail'  wa£  out  of  repair,  then  the  Defendant  muft  repair, 
whether  his  negle£t  were  the  caufe  of  the  want  or  not. 
But; if  the  tenant,  covenanting  to  repair  generally,  be  not 
•bound  to  repair  party-walla,  Qfcherwife  than  *fhere  fhe 
4>cqa$a  haflptens'fey  his  pwri  negleft,  tfpn,  fipcef/t^p. 
i^to^njth^jr^oiid  t^at  fljie  ffcfrult  jras  pot  ;fc$,  he  is 
Vol.V.  H  tMbfred. 
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abfolved.     It  is  difficult  for  the  Plaintiff  to  contend 
that  the  Defendant  had  a  right  under  this  covenant  to 
go  into  LowSs  houfe,  and  repair  his  fide,  or  fee  that  he 
kept  it  in  repair ;  and  if  not,  how  could  the  Defendant 
repair,    iMomfieldCL    There  is  nothing  faid  in  the 
aft  about  the  tenant  calling  for  contribution,  but  as  there 
is  nothing  in  the  aft  which  abfolutely  exclude?  fuch  a 
conftruftion,  is  not  any  tenant  who  builds  a  party-wall, 
for  that  purpofe  the  owner  of  the  houfe  ?    It  was  necef- 
fary  to  define  who  fhould  be  the  party  contributing,  but 
the  party  building,  whether  he  be  leffee  in  fee,  for 
10  years,  or  50  years,  is  not  he  for  that  purpofe  owner  i 
The  a&  is  made  for  the  benefit  if  the  public,  and  the 
neighbours,  to  prevent  fire,  &c,  and  if  the  owner  of  the 
adjoining  houfe  has  the  benefit  of  the  wall,  is  not  that 
•  the  meritorious  confideration  for  his  contributing  to  the 
perfon  building,  as  in  this  inftance?]    The  difficulty  is 
extreme  in  this  cafe.     The  plea  (hews  that  the  leffor  re- 
built the  wall  in  the  character  of  owner  of  the  adjoining 
houfe,  not  of  this  houfe :  he  is  therefore  to  call  for  con- 
tribution upon  the  owner  of  the  unproved  rent  of  the 
Defendant's  houfe,  which  is  the  adjoining  houfe,  that  is, 
on  himfelf,  not  on  the  tenant.    If  the  owner  of  Low/% 
houfe  had  built  the  wall,  being  a  different  perfon,  and 
had  called  on  this  Plaintiff  to  repay  half  the  ezpence, 
and  he  had  repaid  it,  furely  the  Plaintiff  could  never 
have  given  that  payment  in  evidence  in  this  a£Hon  of 
covenant  for  not  repairing.     [ManrfuldC.].    For  any 
thing  that  appears  on  thefe  pleadings,  the  houfes  may 
belong  to  two  different  owners,  and  for  that  purpofe  I 
afked  whether  any  thing  in  the  a  A  prevented  the  tenants 
recovering  contribution.]   The  Defendant  contends,  that 
a  leffee  is  in  no  cafe  liable  to  repair  party-walls  under  a 
general  covenant ;  the  Plaintiff  contends  that  in  all  cafes 
under  a  general  covenant  to  repair  there  is  an  obligation 
to  amend  party  walls.    There  is  a  third  line  purfued  by 
die  fourth  and  fifth  fpecial  pleas*  but  the  cafe  is  varied  by 

the 
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thefixth  ple^  ftatingthat  the  wall  became  in  decay  through 
the  commiffive,  and  not  the  permiJEv*  wafte  olLovx. 

Shepherd  in  reply .  The  queftion  merely  is,  who  is 
the  owner  of  the  adjoining  houfe  within  the  meaning  of 
this  aft.  It  is  to  be  conftrued,  reddendo  Jingulaftngulis, 
it  means  fuch  an  owner  of  die  adjoining  houfe,  as  has  a 
right  to  rebuild  the  party-wall.  A  landlord  cannot, 
without  an  exprefs  refenration  of  a  right  fo  to  do,  go  in 
and  repair  that  by  himfelf,  if  the  tenant  does  not  chufe 
to  let  him.  The  reimburfement  to  the  owner,  is  to  be 
made  to  the  perfon  who  has  fuch  an  intereft  as  enables 
him  to  rebuild.  The  owner  who  is  to  reimburfe  is  the 
owner  of  the  improved  ground  rent.  It  would  be  over- 
ftraining  this  a£fc»  to  fay  that  it  did  deftroy  all  covenants 
between  landlord  and  tenant :  the  perfons  who  penned 
it  never  thought  of  producing  that  efie&.  They  only 
meant,  that  the  one  houfe  fliould  contribute  to  the  other, 
and  that  the.  perfon  who  fliould  ultimately  bear  it  is  to 
be  the  owner  of  the  improved  rent,  whofe  eftate  will  be 
ultimately  benefited  by  it. 

Cur.  advsvult. 

Mahsfield  C  J.  on  this  day  delivered  the  opinion 
of  the  Court* 

Certainly  this  cafe  aflumes  a  lingular  (hape  in  confe- 
quence  of  the  building  aft,  an  a£t  not  very  eafy  in  all 
its  parts  to  underftand,  but  the  queftion  here  is,  whether 
the  afe  the  Defendant  makes  of  it,  is  not  a  fufficient  an- 
fwer  to  the  Plaintiff's  a&ion.  This  is  an  aftion  of  cove- 
nant againft  the  al&gnee  *  many  breaches  of  a  covenant  to 
repair  are  affigned,  but  the  negleft  to  repair  the  wall  is  not 
fpedfied  $  it  feems,  however,  that  that  omiffion  is  cured 
by  die  general  form  of  the  allegation,  as  it  goes  on  to  aver, 
"per  quod  the  Plaintiff  was  obliged  to  expend  a  fum  of 
money,  and  (•  tbe  Defendant  has  not  kept  btf  covenant." 

H  2  Several 
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Several  plea*  «re  pleaded.  There  is  no  effential  differ* 
ence  between  the  4th  and  5th.  Here  his  Lordfhip 
ftated  the  4th  plea.  The  objeftion  made  to  them 
it,  that  they  date  no\anfwer  to  the  Plaintiff's  declara- 
tion, and  no  fad  on  which  the  Plaintiff  could  take  iffue. 
But  we  are  of  opinion,  that  on  the  whole  of  this  cafe, 
and  this  aft,  the  pleas  are  a  fufficieat  anfwer.  Suppofe 
this  had  been  a  common  aftion  of  covenant,  and  that 
there  had  been  no  fuch  plea  of  the  aft,  the  Defendant 
would  have  been  liable  to  pay  fuch  damages  as  fhould  be 
afleffed  by  a  jury,  and  fuch  damages  only  as  a  jury  (hould 
aflefs.  With  refpeft  to  the  aft,  every  thing  which  is 
done  in  rebuilding  that  party  wall,  paffes,  or  ought  to 
pafs,  between  the  landlord  of  the  one  houfe,  and  the 
owner  of  the  adjoining  houfe.  The  aft  direfts,  that 
when  the  wall  requires  repair,  he  who  requires  it  (hall 
give  notice  to  the  owner  of  the  adjoining  houfe.  If  the 
two  landlords  agree,  then  they  may  proceed  to  rebuild  ; 
if  not,  the  furveyors  are  to  be  called  in,  and  the  judg- 
ment of  thofe  furv?yors  is  to  decide  what  is  to  he  done 
with  that  party  walL  This  introduces,  inftead  of  a  jury, 
a  new  judicature  as  to  the  building  of  this  party  wall. 
All  the  ezpences  of  building  it  arife,  in  the  cafe  where 
the  two  cannot  agree,  from  the  new  judicature  of  the 
furveyors 5  but  the  tenant  is  bound  by  his  leafe  only  to 
pay  fuch  damages  for  want  of  repairs  as  a  jury  4hall 
aflefs.  He  has  nothing  to  do  with  that  expeiice  which 
die  two  landlords  erettte  by  agreement,  or  the  fiitvtSyers 
by  afieflmentt  it  would  be  a  monftrous  hard  thing  if  he 
fhould  be  bound  by  that  judgment  of  the  furVtyors,  to 
which  he  has  no  opportunity  to  fay  any  thing.  It  MtouM 
be  ftill  harder  if  he  mould  be  bdimd  by  {he  rhfexfc  agree- 
ment of  the  two  landlords,  or,  as  in  this  cafe,  by  the  wHl 
df  one  landlord.  If  it  wete  pofliMe  for  the  landlord  to 
ftate  arty  fafts  which  would  have  made  thte'tehaiit  Kable, 
1  be  Jhotfd  have  replied  them ;  Uut  it  is  enough  for  the 

tenant 
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taint  tp  fay,  that  merely  protecting  himfelf  under  tbe 

aft,  thefe  repairs  did  not  become  neceflary  by  any  a&  or 

negleft  of  hit.    The  Plaintiff  by  his  demurrer  admits 

that  h&9  that  the  repairs  did  not  become  neceflary  by 

the  Defendant's  default ;  and  we  think  that  an  anfwet 

fafficient)  until  the  fpecial  fa£fcs  in  reply  to   it  an 

ftewn;   therefore  there  muft   be  judgment  for  the 

Defendant. 

Judgment  for  the  Defendant,  (a) 

(a)  See  MatU  v.  Ha<wkinj>  ante.  Vol.  K  p.  ao. 


Emanuel,  Cohen  v.  Hannam.  J*fys* 

THIS  was  an  a&ion   upon  a  policy  /of   infonwee.      It  b  neceflary  in 
tSUied  by  the  Plaintiff,  Emrtuel  Cohen,  as  weU  ip  *  declaration  on  a 
huqpn  name  as  for  and  in  the  name  and  names  of  all  tefa^\w&& 
and  eicry  other  pesfon  or  perfons  .to  whom  tbe  feme  did  on  which  the  po- 
or might  appertain  in  pan  or  in  all,  caufing  himfelf  and  lic^ !?  ******* 
thm,  and  erery  of  them,  to  be  infured,  loft  or  not  ^a  JB.,  jointly  b> 
loft,  at  and  from  Lwdon  to  &.  MicbaeF$%  upon  the  flup  terefted,  effect  an 
M*kH**a,  ralued  in  the  fum  of  6qqI.    The  firft  j£"j£^ 
count  averred  that  the  Plaintiff  Emanud  Cohm  was,  at  counts*  the  one 

the  time  of  effecting  Ae  iufuraoce,  and  until  the  time  *^ingint«ftk 

*  ,    a  -     .  «    ,  .       i      n_  •  %  *  "*<*  the  other 

ftf  thp  loft,  ipterefted  in  the  jfhip  to  a  large  amount,  tor  awring  btercft  in 

wk,  t*  tl*e  amount  of  jril  the  money  infured  thereon  *  A>  the  Plaintiff 

and  that  the  policy  *ras  made  on  the  *hip  for  the  ufe  and  ^thCTwunu1 

benefit,  and  on  tbe  account  of  the  Plaintiff.    The  lofs     KDanijh  veflel, 

wp  averred  to  be  occafumfld  by  feizute  by  perfpns  un-  P"*e  to  ^^e^ 

known.    The  fecond  count  was  fimilar  to  the  6rft,  ex-  by^i^^ 

€ept  tlpt  it  averred  the  lofs  to  be  that  the  (hip  &rg*  having  no  certifi- 

anefted,  reftraiue*,  and  detained,  by  tbe  authority  of  J^f  ig{* 

d*  gprwning  pewer  of  &.  Michael's.    The  third  count  &.  Af/VWV,  if 

not  the  fubjedt  of 
Ptttogiufe  capture  by  reafon  of  the  ^th  article  of  the  treaty  between  England  and 

H  3  *  was 
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was  fimilar  to  the  firft,  except  that  it  averred,  that  at 
the  time  of  effecting  the  policy,  and  from  thence  until 
and  at  the  time  of  the  iofs,  Solomon  Cohen  was  interefted 
in  the  (hip  to  the  amount  of  all  the  money  infured  there- 
on ;  and  that  die  policy  was  effe&ed  for  the  ufe  and 
benefit  and  on  the  account  of  Solomon  Cohen*    Upon  the 
trial  of  this  caufe  at  Guildhall,  at  the  fittings  after  Trinity 
term  1812,  before  Mansfield  C.  J. ,  it  appeared  that  th« 
veffel  infured  was  Swedi/h  built,  and  had  been  captured 
by  an  Englijb  force,  and  condemned  in  the  Britijk  High 
Court  of  Admiralty  as  lawful  prize,  as  being  Danijh  pro- 
perty.   She  was  purchafed  in  that  court  by  a  Swede,  her 
former  owner,  who  by  a  bill  of  fale  conveyed  her  to 
Solomon  Cohen.     No  certificate  of  Britifb  regiftry  was 
obtained.     She  was  chartered  to  Wm.  Parnell,  who  fent 
her  in  ballaft  with  the  Swedijb  captain  and  Swedijb  crew 
on  board,  under  a  Skvedi/b  flag,  upon  a  voyage  from 
London  to  St.  Michael's,  to  procure  a  cargo  of  fruit, 
and  thence  back  again.    She  failed  accordingly,  having 
on  board  a  copy  of  the  fentence  of  condemnation,  an 
Englijh  licence  for  the  voyage,  and  her  clearances  from 
London :  upon  her  arrival  at  St.  MiehaePt,  the  governor 
of  that  ifland,  upon  examination  of  the  (hip's  papers, 
feized  and  condemned  her  as  lawful  prize.    This  fen- 
tence of  condemnation  was  not  in  evidence,  and  the 
ground  upon  which  it  was  at  the  trial  fuppofed  and 
contended    by    the  Defendants  that    this  condemna- 
tion proceeded,  and  which  they  thought  was  a  fuffi- 
eient  ground  of  condemnation  to  exonerate  the  under- 
writers, was,  that  by  the  veffel's  entering  that  port, 
not   having  a  certificate  of  Britijk  regiftry,   fhe  had 
violated  the  fifth  article  of  the  treaty  between  Great 
Baitain  and  Portugal.     The  material  part  of  that   ar- 
ticle is  as  follows :   «  The  two  high  contra£Hng  powers 
do  alfo  agree,  that  the  fame  rates  of  bounties  apd  draw- 
backs (ball  be  eftaUtfbed  in  their  refpeftive  ports,  upon 

the 
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the  exportation  of  goods  and  merchandizes,  whether 
thofe  goods  or  merchandizes  be  exported  in  Briti/b  or 
in  Partuguefe  (hips  :  that  is,  that.  Britijb  (hips  and  vef- 
fels  (hall  enjoy  the  fame  favour  in  this  refpe&  within  the 
dominions  of  his  Royal  Highnefs  the  Prince  Regent  in> 
Portage/,  that  may  be  (hewn  to  Portugutfe  (hips  and 
Teflels  within  the  dominion  of  His  Britannic  Majefty,. 
and  vice  verfd.  The  two  high  contra&ing  parties  do  aJfo 
.  confent  and  agree,  that  goods  and  merchandizes  coming 
refpe&dvely  from  the  ports  of  either  of  them,  (hall  pay 
the  fame  duties,  whether  imported  in  Britijb  or  Por- 
tuguefe  (hips  or  veflels  \  or  otherwife,  that  an  increafe  of 
duties  may  be  impofed  and  exa£fced  upon  goods  and 
merchandizes  coming  into  the  ports  of  the  dominions  of 
His  Royal  Highnefs  the  Prince  Regent  of  Portugal  from 
thofe  of  His  Britannic  Majefty,  in  Britijh  (hips,  equira- 
lent,  and  in  the  exalt  proportion  to  any  increafe  of  duties 
that  may  hereafter  be  impofed  upon  goods  and  mer- 
chandizes coming  into  the  ports  of  His  Britannic-Ma* 
jefty  from  thofe  of  His  Royal  Highnefs  the  Prince 
Regent  of  Portugal  imported  in  Portugutfe  (hips :  and 
in  order  that  tins  matter  may  be  fettled  with  due  exa£t- 
nefs,  and  that  nothing  may  be  left  undetermined  con- 
cerning it,  it  is  agreed  that  tables  (hall  be  drawn  by 
each  government,  refpeltively  fpecifying  the  difference 
of  duties  to  be  paid  on  goods  and  merchandizes  fe 
imported  in  Britijb  or  Portuguefe  (hips  and  veflels.  And 
the  faid  tables,  which  (hall  be  made  applicable  to  all  the 
poits  within  the  refpe&m  dominions  of  each  of  the 
contra&ing  parties,)  (hall  be  declared  and  adjudged  to 
form  part  of  this  prefent  treaty*  In  order  to  avoid  any 
differences  or  mifunderftanding  with  refpeft  to  the  re* 
gulations  which  may  refpe&irely  conftitute  a  Britijb- or 
a  Portugutfe  veffel,  the  high  contra&ing  parties  de- 
dare  that  all  reflels  built  in  the  dominions  of  His  ' 
H  4  Briton* 
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Britannic  Majefty,  and  owned,  navigated,  and  regiftered 
according  to  the  laws  of  Great  Britain,  fitall  be  con? 
fidered  at  Britijb  veffels,  and  that  ail  (hips  or  vefieb 
built  in  the  countries  belonging  to  His  Royal  Highnefil 
the  Prince  Regent  of  Portugal,  or  in  any  of  them,  cr 
{hips  taken  by  any  of  the  (hips  or  veflels  of  war  bekmgr 
jog  to  the  Portuguefe  government,  or  any  of  the  inha- 
bitants of  the  dominions  of  His  Royal  Highnefs  the 
Prince  Regent  of  Portugal  having  commifiions  or  letters 
of  marque  and  reprifal  from  the  government  of  Portugal^ 
and  condemned  as  lawful  prize  in  any  court  of  admiralty 
of  the  faid  Portuguefi  government,  and  owned  by  the 
fubje&s  of  His  Royal  Highnefs  the  Prince  Regent  in 
Portugal  or  any  of  them,  and  whereof  the  mailer  and 
three-fourths  of  the  mariners,  at  lead,  are  fubjefts  of 
His  Royal  Highnefs  the  Prince  Regent  of  Portugal*  fhalj 
be  confidered  as  Portuguefe  veflels."  It  was  contended 
that  as  the  (hip  in  queftion  was  not  entitled  to  the  pri- 
vileges of  Britijb  regiftry,  although  (he  had  been  pur* 
chafed  by  a  Britijb  fubje&,  it  was  nevertheless  unlawful 
for  her  to  enter  the  port  of  St.  Michael\  and  that  this  was 
a  lawful  caufe  of  feizure  which  difcharged  the  under- 
writers. Sweden  was  at  this  time  engaged  in  war  with 
Portugal.  A  witnefs  proved  that  the  Plaintiff  had  been 
heard  to  claim  fome  intereft  in  the  (hip  \  and  upon  this 
evidence  the  Defendants  obje&ed,  that  as  the  intereft 
was  proved  to  be  jointly  in  the  Plaintiff  and  Solomon  Co* 
ten,  none  of  the  counts  of  .the  declaration  could  be  f up- 
ported,  the  intereft  being  neither  in  the  Plaintiff,  as 
averred  in  one  fet  of  the  counts,  nor  in  Solomon  Cohen,  as 
averred  in  the  others*  Mansfield  C.  J.  referred  this  laft 
point,  but  refufed  to  referve  the  queftion  of  the  legality 
upon  the  Portuguefe  treaty  of  the  voyage  to  St.  Michael' $, 
and  fubjeft  to  the  firft  queftion  the  jury  found  a  verdia 
for  the  Plaintiff. 

Lent 
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Lets  Sefjt.  in  Mkhtehm  term  i8ta  obtained  a  rub 
pop  for  Jetting  afide  this  verdict  and  having  a  new  trial* 
upon  the  point  referved  $  he  alfo  moved  upon  die  Pfirph 
puft  treaty,  bat  the  Court  ref ofed  it.  They  afterwards 
however  extended  the  rule  to  a  point  relating  to  the 
navigational*  12 Car. i.,  which  point  waa  more  fuHy 
fKfcufied  in  the  cafe  of  Swell  v.  The  Royal  Efocbmge 
Mffuramct  Company,  and  is  therefore  omitted  here. 

Shepherd  and  Bt/l  Setjts.  in  Eafter  term  1813  (hewed 

raufe  again*  this  rule.    They  contended  that  although 

the  verdig  would  be  agfcinft  evidence  if  taken  to  be  est. 

psn&  on  the  firft  count*  if  it  affirmed  the  averment  that 

J&mcmud  Cohen  was  folely  interefted  in  the  whole  cargo, 

aftd  that  therefore  the  verdi&  ought  to  be  reduced  by  one 

rikriety,  yet  he  w*s  entitled  to  his  verdift  for  the  othet 

moiety,  on  the  count  which  averted  Jntereft  in  So/omm 

CM**,  and  therefore  upon  the  whole  declaration  he  woald 

fete  entitled  to  hold  all  the  damages  which  had  been 

found  for  hitfe.    There  was  no  variance  between  the 

proof  and  die  averment,  for  joint-tenants  and  tenants  in 

common  ttfe  poffefifed  per  my  et  per  tout,  and  it  therefore 

iha  literally  true  that  the  Plaintiff  was  interefted  in  the 

fhip  to  a  large  amount,  it  is  only  averred  under  a  vUetio* 

that  his  mtereft  is  to  the  whole  amount,  but  he  had  aft 

equal  undivided  fliare  in  the  (hip  and  in  every  penny  to 

be  received  for  the  lofs  of  the  dip.    The  fads  <do  hot 

eototradift  the  averment,  that  the  Plaintiff  eflfefled  the 

policy  as  agent  Tor  all  the  parties  interefted  $  he  effected 

k  as  agent  for  himfelf  as  weU  as  for  Solomon  Cohen,  and 

this  is  a  good  policy  to  prated  the  itotereft  dJEmam*!. 

{Gibhs  J.    I  take  the  obje£tkm  here  to  be  this  s  the  in- 

ftai&fens  to  the  agent  are,  to  infure  the  joint  property 

c*  tobtnbn  and  Emanuel,  and  therefore  it  is  not  tfue,  as 

averred,  that  the  one  policy  defcribed  in  one  count  is 

made  on  tbefcfe  pWpefty  trfthe  Otoe,  ttd&at  the  other 

ptolicy 
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pti&cy  defcribed  i»  die  other  count  is  made  on  die  fide 
property  of  the  other.  Cbambre  J.  Emanuelf  who 
oifeded  the  policy,  does  not  effe£fc  it  under  an  authority 
from  himfelf.  As  to  his  own  (hare,  he  effe£U  it  on  his 
own  account ;  as  to  the  other  (hare9  be  efie&s  it  as  agent 

■  for  his  brother.]  There  is  no  variance :  it  is  not  averred 
that  either  was  folely  interefted  3  the  averment  is  not 
meant  to  be  defcriptive  of  the  fpecies  of  intereft,  but 
only  of  the  quantum  of  value.  The  contrary  decifion  in 
this  court  in  the  cafe  of  Page  v.  Fry>  2  Baf.&PuU.  140. 
is  of  authority,  of  better  reafon,  and. more  tendency  to 
the  adminiftration  of  juftice.  Lee  C.  J.  decided  at  nj/i 
prws  in  the  cafe  of  Hi/cox  v.  Barrett,  GuildbaU%  December 
I747>  a  Park.  6th  ed.  542.  *.  accordingly.  Upon  die 
ground  of  authority  therefore,  die  cafe  of  Bell  v.  Anfley9 
itf  Eqfti  141.9  a  fole  cafe,  mult  give  way  to  the  decifions 
of  this  court  which  have  been  ailed  on  for  half  a  cen- 
tury. And  the  Court  of  King's  Bench  has  decided 
on  a  wrong  principle,  confidering  the  parties  interefted 
as  the  perfons  on  the  record:  that  is  a  miftake.  Until 
a  certain  period,  it  was  unneceflary,  to  aver  who  was 
interefted,  and  it  was  at  laft  made  neceflary  to  do  it, 
only  in  order  to  (hew  that  the  infurance  was  not  a  gam* 
ing  policy,  and  the  averment  in  this  cafe  is  fufficient  for 

,  thatpurpofe. 

Chiubre  J.  There  is  this  diftin&ion  between  the 
prefent  cafe  and  Bell  v.  AnJUyy  tkat  it  does  not  appear 
that  this  queftion  was  there  ever  confidered,  that  is, 
there/  was  no  count  in  that  cafe  which  averred  in- 
tereft in  Wnu  Bill,  who  was  one  of  the  partners.  Un- 
lefs  I  am  very  much  miftaken,  in  the  cafe  agatnft  the 
Dutch  commiffioners,  Lucena  v.  Cra*vfura\  %  New 
£#.315*  and  in  fome  other  cafes  (fl)  fince  the  flat. 

(4)  Ste  Gn$I*j  v.  Namteit  .ante  J#  JIJ. 

16  19  Gee. 
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19  Geo.  2.  c.  37.  it  has  been  held  unneceffary  to  aver 
intereft,  and  fufficient  to  (hew  at  the  trial  that  there  is 
an  intereft.  dLtAJV&i  Ar**-^     ^ 

Gibbs  J.  The  ftatute  ^templates  that  policies  on 
intereft  or  no  intereft  may  be  made  on  foreign  (hips. 

Cur.  adv.  vtdU 

Mansfield  C.  J.  now  delivered  the  opinion  of  the 
Court. 

The  fimple  queftion  in  this  cafe  is,  of  the  averment  of 
intereft.  It  happened  that  Emanuel  and  Solomon  Cohen 
were  partners ;  and  the  a&ion  is  brought  in  the  name  of 
Emanueij  and  there  is  an  averment  in  each  count  that 
die  intereft  is  in  one  of  them,  and  the  declaration  is  in 
the  ordinary  form,  as  if  the  affurance  had  been  made 
for  one,  and  for  his  fole  benefit ;  and  the  Plaintiff  has 
recovered  in  this  a&ion  for  the  whole  lofs  as  if  the 
whole  intereft  was  in  him.  No  doubt,  in  a  different 
form  of  declaration,  he  might  have  recovered  for  his 
moiety.  The  verdi&  i6  certainly  wrong,  for  it  gives 
him,  who  is  entitled  to  a  moiety  only,  the  whole  $  there- 
fore die  verdi&  cannot  (land.  There  are  contrary  deci- 
fions ;  namely,  Page  v.  Fry,  and  the  cafe  before  Lee  C.  J.f 
on  the  one  fide,  and  there  is  the  cafe  of  Bell  v.  Anfleyt 
in  the  King's  Bench,  which  contradi&s  thofe  autho- 
rities. We  are  of  opinion,  that  the  verdift  cannot  be 
fupported,  not  merely  for  the  fake  of  uniformity  of 
judgment  in  both  courts,  but  alfo  becaufe  the  averment 
is  contrary  to  truth.  It  is  generally  fuppofed  that  the 
averment  of  intereft  was  introduced  into  declarations  in 
confequence  of  the  ftatute  19  Geo*  2.  c.  37.;  but  upon 
looking  into  the  prodigious  number  of  authorities  cited 
in  argument  in  the  cafe  of  "Crawford  v.  Lucena^  it  ap- 
pears that  the  averment  was  in  ufe  before  19  Geo.  2.  It 
was  argued  that  the  only  reafon  of  inferring  the  aver- 
ment, 
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!8r3*  meat,  was,  to  (hew  Aat  it  wis  not  a  gaming  policy  t 
but  if  the  averment  was  ufed  before  the  ftat.  19  G*».  a*, 
it  could  not  be  introduced  for  that  purpofe.  Indeed  be- 
Havnaic.  fore  the  ad,  all  policies  were  taken  to  be  real  policies, 
made  for  the  benefit  of  die  peiibn  making  them,  al* 
though  proof  of  their  reality  was  difpenfed  with  by  con* 
trad.  I  conceive  thefe  words  were  introduced  for 
the  reafon  of  the  difference  between  thefe  contra&s, 
which  are  effe&ed  by  an  agent  for  the  benefit  of 
his  principal,  and  any  others;  as  in  the  prefent  cafe, 
for  inftance,  where  an  agent  makes  a  contract  in  hi* 
own  name  for  the  benefit  of  other  perfons,  if  this  aver-, 
ment  had  not  been  introduced,  I  fee  not  how  an  a£bion 
could  ever  have  been  brought ;  for  if  the  afluraoce  were 
made  by  the  Plaintiff,  it  would  primi  facie  be  for  his 
own  benefit,  and  there  would  be  no  need  of  any  aver- 
ment of  intereft  at  all.  But  according  to  the  cafes  of 
Page  v.  Fry,  and  Hlfcom  v.  Barrett,  it  would  be  fufficient 
to  aver  the  intereft  in  any  manner  which  would  fhew 
it  was  not  a  gaming  policy.  But  that  is  not  fufficient  \ 
it  is  neceflary  to  (hew  who  are  the  real  continuing  par* 
ties.  If  this  were  not  neceflary,  this  a£tion  would  not 
be  analogous,  to  any  other  \  for  in  all  other  cafes  it  is 
uetceffary  to  flbew  who  are  the  real  contracting  parties, 
otherwife  the  Plaintiff  cannot  recover.  If  tfterefor^,  it 
were  fufficient,  as  in  Page  v.  Fry  it  was  faid  to  be>  to 
(hew  {uch  an  intereft  as  would  make  it  not  a  gaming 
policy,  it  would  materially  differ  the  a&ion  upon  a  policy 
of  infurance  from  all  other  a&ions  on  contracts.  We 
therefore  are  of  opinion  that  the  judgment  given  in  the 
cafe  of  Bell  v.  Anjley  is  right,  and  well  founded*  What 
is  laid  in  that  cafe  applies  equally  to  all  others,  that  the 
Defendant  (hould  by  the  declaration  be  made  acquainted 
with  all  the  real  parties  to  the  contract,  otherwife  he 
may  have  one  of  the  Plaintiffs  called  as  a  witoeis.  fPer 
GiUnh  He  may  have  him  on  the  jury.]    It  w  therefor* 

my 
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tefy  material  that  in  this,  as  in  all  other  adions,  the 
Defendant  ihould  know  by  the  declaration,  if  he  did  not 
before  know,  who  are  all  the  perfons  parties  to  this  con- 
tn£t.  In  this  cafe  therefore  the  confequence  is,  that 
the  rule  mftft  be  abfotate  for  a  nonfrut. 

Rule  abfolute. 


Wheelwright  and  Others,  Affignees  of  Bull         Jufy  $• 
and  Others,  v.  Jackson. 

TTHS  was  an  aftiori  of  trover,  brought  by  the  Plain-      A  creditor 
tiffs,  who  were  the  affignees  of  the  effefts  of  Bull  ?btain8  ?  Pre* 
and  Co.,  bankrupts,  againft  the  Defendant,  to  recover  templation  of" 
the  value  of  certain  liotes  and  bills  of  exchange  which  an  intended  deed 
the  Defendant  had  receive*  from  the  bankrupts  before  JiSKSfto 
VbeNr  bankruptcy ~,  one  count  laid  tbem   to  have  been  fraudulent  againft 
the  property  of  the  bankrupts,  another  the  property  of  Ae  credkow 
the  FlainttfFs  as  affignees.    Upon  the  trial  of  the  caufe  ^e  comp^^ '' 
at  Oulldhally  at  tbe  fittings  after  Michathnas  term  i8l£,  going  off,  the 
before  Mansfield  C.  J.,  the  circumftancea  under  which  ^^J£[h°Id 
the  bills  were  received  appeared  to  be  as  follow  :    The  againft  a  corn- 
bankrupts  being  embarfaffed,  ftated  the  circumitance  to  n^011  °*"  h*nk- 
flie  Defendant,  Who  was  one  of  their  principal  creditors,  aJ£^£j ^*r 
andreflded  at  Mdnfhefltr:  they  were  at  that  time  in-  contemplated  at 
aftteb!  to  him  Hi' a  fum  exceeding  2300/.  for  bills  which  r**£™o[  ** 
he  lad*  difconnted  for  them,  and  in  a  further  fum  for  * 

gbod^  exceeding  in  tb*  whole  5000/.    The  Defendant  * 

txsntined  their  accounts,  and  a  deed  was  propofed  and 
^rtpaftrtftr^ffigtilng  1&eir  effeds  to  trtffteeft,  in  tr*ft 
fb*ti&e  eqttaHy  among*  ail  the  creditors  who  lhould 
i^ol^lWo  thearrtngerneiAt^  the  Defendant  was  willing  to 
iteccfe'tb  *hh  amMgtHNft  with  Jrefptft  fe  'that  part  of 
Tto<di*t  *«*  ww  due  fiff  ^gMtfs  foM,  ;*ad  to  come  In 

pari 
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paripaffu  with  the  other  creditors  for  that  demand,  but 
ref  ufed  to  accede  to  it  for  that  part  which  was  due  for 
money  advanced,  and  threatened  that  he  would  not  exe- 
cute, the  deed,  unlefs  the  latter  part  of  his  debt  was 
fecured  to  hint  entire,  by  the  delivery  of  bills  to  that 
amount.  This  being  agreed  to,  he  went  down  into 
Lancojbire,  where  mod  of  the  creditors  refided,  and  as 
well  by  dating  that  he  had  examined  the  accounts  and 
funds  of  the  bankrupts,  and  was  fatisfied  therewith,  as  * 
otherwife,  he  was  very  a£Hve  in  promoting  the  execu- 
tion of  this  deed,  which  bore  date  on  the  26th  of  July  : 
it  contained  a  provifo  for  making  it  void  in  cafe  all  die 
creditors  did  not  execute  it  by  a  certain  day  therein 
named.  After  he  had  executed  this  deed,  the  bankrupts 
gave  up  to  him  bills  to  the  amount  of  1000/.,  between 
the  4th  and  the  14th  of  Auguft.  It  being  evident  that 
the  time  for  the  creditors  to  fign  would  expire  before 
all  their  fignatures  could  be  obtained,  the  Defendant 
caufed  another  deed  of  truft  to  be  prepared,  bearing 
date  the  2d  of  SepMnber,  and  enlarging  the  time  for  the 
creditors  to  accede  to  it,  into  which,  at  the  Defendant's 
fuggeftion,  was  introduced  a  claufe,  confirming  to  all 
the  creditors  the  benefit  of  all  Securities  which  they 
Qiould  hold  at  the  time  of  their  refpedive  execution 
thereof;  and  he  refufed  to  execute*  this  deed  until  he 
had,  on  the  8th  of  September,  received  the  refidue  of  the 
bills  in  queftion)  all  thefe  bills  were  included  in  the 
account  of  dock  which  was  taken  in  order  to  be  laid 
before  the  creditors  as  the  datement  of  the  funds  to 
which  they  were  to  look  for  payment  of  their  refpe&ve 
dividends,  which  were  to  be  made  by  indalments  at 
4t  8,  12,  16,  20,  and  24  months'  date  from  the  id  of 
Auguft*  But  the  whole  of  the  bills  were  clearly  given 
as  the  confideration  for  executing  the  feeond  agreement. 
,  The  bankrupts  had  not  at  that  time  the  lead  doubt  but 
thai  their  eftate  wis  folveat;  the  bills  were  not  given 

ia 
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in  contemplation  of  bankruptcy,  for  no  bankruptcy  was 
then  thought  of,  either  by  the  bankrupts,  or  any  other 
perfon ;  but  not  more  than  five  creditors  having  figned 
the  fecond  deed  of  composition,  the  matter  went  off,        Jackson. 
but  the  Defendant  retained  the  bills  which  he  had  re- 
ceived, and  about  four  months  afterwards  a  commiffion 
of  bankrupt  iflued  againft  Bull  and  Co.    The  counfel 
for  the  Plaintiff  relied  on  the  general  ground  that  an 
undue  preference  had  been  given  by  the  bankrupts  to 
the  Defendant  over  the  other  creditors,  and  that  the 
Defendant  had  been  guilty  of  a  fraud  on  the  other  cre- 
ditors, which  prevented  the  delivery  of  the  bills  from 
veiling  in  him  any  property  therein,  and  that  die  pro- 
perty therefore  remained  in  the  bankrupts  unchanged 
until  the  .time  of  the  commiffion,  when  by  the  argu- 
ment it  vefted  in  the  Plaintiffs,  who  were  therefore 
entitled  to  recover.    Mansfield  C  J.  thought  it  dear 
that  if  the  truft-deed  had  gone  on,  thefe  bills  could  ne- 
ver have  availed  the  Defendant  againft  the  truftees  and 
the  other  creditors.    For  the  Defendant  it  was  con- 
tended, that  in  order  to  enable  the  Plaintiffs  to  avail 
themfdves  of  any  fraud  in  the  difpofition  of  the  pro- 
perty, the  fraud  mult  be  a  fraud  pra&ifed  againft  die 
commiffion  of  bankruptcy  \  and  that  whether  this  would 
or  would  not  have  been  a  fraudulent,  and  therefore  a 
▼oid  tranfaftion,  if  the  truft-deed  had  gone  on,  as 
againft  the  creditors  under  that  deed,  yet  as  this  was 
no  fraud  againft  the  commiffion  of  bankruptcy,  although 
the  bills  were  given  fecredy,  and  without  the  knowledge 
of  the  other  creditors,  and  with  intent  to 'obtain  an  un- 
doe  preference,  thofe  circumftances  constituted  no  de- 
fence to  this  action.    Mansfield  C  J.  thought  it  a  new 
point,  but  did  not  referve  it,  and  the  jury  found  a 
verdia  for  the  Plaintiff*,  with  2335/.  \%u  tod.  da- 
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Lms  Serjt.  in  HUsry  term  1813  obtained  a  rule  *f/f 
to  fet  afide  this  verdift  and  have  a  new  trial,  upon  the 
ground  that  the  bankrupt  had  at  the  time  of  the  transfer 
power  to  difpofe  of  the  bilk*  and  that  he  had  difpofed 
of  them  to  a  prelfing  creditor,  without  any  contempla- 
tion of  bankruptcy,  and  that  it  would  be  introducing  t 
new  principle  into  the  bankrupt  law,  to  hold  that  thia 
was  a  fraud  on  the  creditors  under  the  commiffion, 
[GM4  add  Cbavtbr*  Js.  doubted  whether  there  was  in 
this  cafe  an  abfolute  transfer  of  the  bills,  and  whether 
it  were  any  thing  more  than  conditional,  and  whether 
the  Defendant  was  not  bound  to  deliver  back  the  bills, 
if  the  deed  of  truft  did  not  take  effe£fc,  inafmuch  as  the 
bankrupt*  did  not  mean  to  deliver  them,  if  they  couU 
j*ot  have  the  benefit  of  the  propofed  arrangement.] 

$bepbml$  Befty  and  Faughan  Seijts.  in  this  term 
(hewed  caufe  againft  the  rule*  This  tranfa&ion  would 
have  been  clearly  void  as  againft  the  creditors  under  the 
SrulUdeed*  if  that  had  taken  effect:  it  was  therefore 
void  as  againft  die  creditor*  under  the  commiffion  of 
bankrupt,  otberwife  it  would  be  in,  the  powtr  of  a  cre- 
ditor who  fliould  artfully  amufe  the  others  from  ifluing 
out  a  commiffion,  by  the  (hew  of  a  truft-decd,  until  he 
ihottld  have  obtained  an  undue  preference,  afterwards  to 
drop  that  pretext,  and  hold  his  preference  againft  them 
all,  which,  though  unavailable  under  that  deed,  would 
be  good  under  a  fubfequent  commiffion  of  bankrupt.  In 
order  to  make  the  tranfaftion  void,  it  is  not  necetTary 
that  it  (hould  be  a  fraud  againft  the  bankrupt ;  for  in 
many  cafes  the  fraud  on  the  bankruptcy  is  committed 
/by  the  bankrupt  alone,  as  in  ffarman  v.  Ft/her, 
C*»p.  1x7.,  where  the  funds  fent  to  Fiflm  were  fent  by 
Jfaripv,  without  &Jber>s  knowledge.  The  affignees  of 
a  bankrupt  do  not  in  all  cafes  neceflarily  ftand  merely 
in  the  fituation  of  the  bankrupt,  although  they  do  in 

many; 
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many;  as,  for  inftance,  where  a  fraudulent  conveyance 
is  made  by  the  bankrupt  in  contemplation  of  bant* 
ruptcy,  there  the  law^avoids  the  deed,  not  becaufe  it  is 
void  againft  the  bankrupt ;  for  a  deed,  fraudulent  againft 
creditors,  would  be  good  againft  the  bankrupt  j  but  it 
is  Toid  becaufe  it  is  fraudulent  againft  the  creditors, 
and  is  againft  the  policy  of  the  law.  Whether  a  (ecu- 
rity  be  given  or  property  handed  over  by  the  bankrupt, 
it  is  the  fame  thing.  It  is  faid  there  was  enough  to  pay 
every  one,  and  fo  no  fraud ;  but  unlefs  for  the  indul- 
gence given  by  the  other  creditors,  the  bankrupts  would 
not  have  had  the  appearance  of  being  able  to  pay  aox.  in 
the  pound.  It  is  contended  this  tranfaftion,  though  frau* 
dulent  at  the  time,  is  made  good|  by  Something  after  1  but 
it  mod  ever  after  ftand  fitch  as  it  was  when  firft  made  : 
if  it  was  fraudulent  then,  it  was  void  then,  and  void 
ever  after.  It  is  not  however  clear  but  that  the  bank* 
rupts  themfelves  might  not,  after  the  deed  was  laid 
afide,  have  a  right  to  recover  thefie  bills ;  for  they  deli- 
fered  them  as  a  confideration  for  figning  this,  and 
making  it  a  good  and  effedive  deed,  which  confideration 
failing,  the  bills  revert.  The  anfwer  that  the  perfon 
who  gave  them  was  particeps  criminis,  and  therefore  can- 
not recover  it  back,  muft  not  take  place  here ;  for  that 
maxim  never  holds  in  cafes  where  there  is  oppreffion. 
There  are  many  cafes  in  which  the  maxim,  in  pari  deliBo 
potior  eft  conditio  poflidentis  does  not  hold,  as  in  ufury, 
lottery  infurances,  and  the  like,  where  it  is  confidered 
as  the  cafe  of  one  party  cheating  another.  Here  the 
Defendant  has  cheated  the  bankrupts,  taking  advantage 
of  their  diftrefs.  The  Plaintiffs  never  put  this  as  an 
ad  done  in  contemplation  of  bankruptcy,  but  as  an  ob- 
taining of  the  foils  by  a  fraud,  which  he  carried  into 
effed  by  the  fecond  deed.  It  is  impoflible  that  a  man 
can  in  any  cafe  acquire  property  by  fraud  3  and  there  can- 
not be  a  ftronger  cafe  of  fraud  than  this,  where  the 
Vol.  V.  I  Dcfen- 
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l8ij#  Defendant  goes  to  perfuade  perfont  to  fign  this  deed, 

1    ^  ~'^**x  feaving  put  into  his  own  pocket  the  fund*  out  of  which 

v#  alone  the  bankrupt  could  pay  his  inftalments  j  and  the 

Jacjcsom*  jury  have  found  it  to  be  a  fraud. 

Lens  contrh.  It  is  now  argued  that  the  tranfa&ion  is 
a  fraud  upon  the  creditors,  but  it  is  not  ventured  to  be 
put  as  a  fraud  apon  the  bankrupt.  No  doubt,  if  this 
deed  had  been  executed  by  all  the  creditors,  the  Secu- 
rities obtained  by  the  Defendant  would  have  been  void 
againft  them  ;  but  the  deed  having  fallen  to  the  ground, 
the  other  creditors  are  in  precifely  the  fame  fituation  as 
they  would  have  been  in,  if  the  truft-deed  had  never 
been  propofed ;  and  in  that  cafe  there  would  be  nothing 
that  could  impugn  the  prefent  fecurities.  Although  it 
might  be  harfh  to  infift  on  payment  from  Bull  and  Co. 
in  their  diftrefs,  yet  it  was  competent  for  the  Defendant 
fo  to  do :  the  commiflion  did  not  iffue  for  feveral  months 
afterwards,  and  Bull  and  Co.  at  that  time  expected  to  be 
able  to  continue  their  payments.  No  disadvantage  is  (hewn 
to  accrue  to  the -other  creditors  by  reafon  of  this,  pre  flure  of 
the  Defendants,  vnlefs  by  calling  in  aid  the  commiflion  fub- 
feqnently  iflued,  which  was  the  a&  of  the  creditors  them- 
lelves.  The  Plaintiff's  counfel  have  not  been  able  to  argue 
(  this  without  infufing  into  the  argument  the  idea  that  it  was 

an  undue  preference  given  by  the  bankrupts  in  contem- 
plation of  bankruptcy,  for  which  there  is  no  foundation, 
Jtor  was  it  fo  put  at  the  trial.  The  two  cafes  mult  be  kept 
4iftin& :  if  it  be  a  preference  given  in  contemplation 
of  bankruptcy,  the  tranfa&ion  is  valid  as  between  {he 
parties,  except  fo  far  as  a  fubfequent  commiffion  may 
operate  to  avoid  it ;  and  the  deed  of  compofition  be- 
coming inefficient  by  the  parties'  difagreement,  every 
one  is  left  in  his  original  condition,  at  liberty  to  enforce 
payment  by  fuch  means  and  diligence  as  he  thinks  fit  j 
here  is  therefore  no  fraud  on  the  creditors.  It  is  not 
5  contended 
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contended  that  the  bankrupt  was  particcpi  criminij,  for 
there  was  no  crime  :  it  is  lawful  far  a  debtor  to  pay  his 
creditor,  except  fo  far  as  it  difturba  the  equality  which 
the  bankrupt  laws  eftablifh  between  creditors ;  but  un- 
lefs  a  commiffion  of  bankrupt  enfues  to  operate  by  re- 
lation, this  principle  does  not  apply ;  and  the  evidence 
is  dear  that  there  was  no  contemplation  of  bankruptcy 
in  this  cafe.  It  was  doubtful  upon  the  evidence  whe- 
ther the  Defendant  did  not  obtain  payment  by  threat* 
of  arreft,  and  therefore  *at  all  events  there  ought  to  be  a 
a  new  trial,  in  order  to  enquire  whether  the  payment 
was  voluntary  or  involuntary  on  the  part  of  the  bank- 
rupts. 

Cur.  adv.  vuft. 

Mansfield  C.  J.  now  delivered  the  opinion  of  the 
Court. 

This  is  an  a&lon  brought  by  the  affignees  of  Bull  and 
others  to  recover  from  the  Defendant  Jaelfin  feme  bills 
of  exchange  put  into  the  Defendant's  hand  by  the  bank- 
rupts.   The  ground,  according  to  all  the  cafes  hitherto 
known  on  the  fubje&,  afligned  to  fupport  this  fpecies 
ofadion,  is,  that  the  Defendant  has  obtained  the  pro-* 
perty  in  fraud  of  the  reft  of  the  creditors.     In  fome 
cafes  it  has  appeared  that  the  object  of  the  bankrupt  was 
to  favour  a  particular  creditor \  and  in  many  fuch  cafe 
property  Co  obtained  has  been  recovered  back  by  the 
aflignees  ;  but  in  all  cafe6  hitherto  the  ground  has  been, 
that,  if  fnch  difpofition  were  permitted,  the  policy  of  the 
bankrupt  laws  would  be  defca^d ;  and  on  that  ground 
only  can  fuch  an  a&ion  be  fupported.     Certainly,  in 
this  cafe,  Jack/on  is  entitled  to  no  favour,  and  if  a  ground 
could  be  found,  on  which  he  could  be  compelled  to 
refund,  we  fliould  have  been  glad  to  fee  that  it  could 
be  done.     Certainly  the  bankrupt  could  not  have  got 
this  money  back  again  from  the  Defendant;    The  bank* 

I  2  rupt 
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nipt  was  indebted  to  Jack/on  in  two  large  fums,  one 
for  goods,  oneNfor  money  advanced.  The  bankrupt 
being  embarrafled  in  his  circumftances,  a  letter  of 
licence  is  thought  of,  to  make  his  debts  payable  by 
inftalments :  Jack/on  comes  up  to  town,  a  compofition 
is  propbfed  to  him  by  the  bankrupt  5  he  infills,  as  a  con- 
dition of  coming  into  it,  that  his  money  debt  (hall  be 
fecured  to  him.  In  thefe  circumftances  it  is  utterly 
impoffible  that  the  Defendant  could  ever  have  got  back 
thofe  bills.  Jack/on  takes  a  confiderable  part  in  per- 
fuading  creditors  to  join  in  this  letter  of  licence,  wherein 
he  certainly  mud  have  deluded  them ;  for,  when  he 
propofed,  in  the  fecond  agreement  a  claufe  for  each  to 
retain  his  fecurities,  it  certainly  never  could  have  entered 
into  thofe  creditors'  heads,  that  it  was  meant  to  include 
therein  fecurities  given  fince  making  the  firft  agreement. 
If  that  compofition  therefore  had  ftbod,  I  think  there 
cannot  be  a  doubt,  that  Jack/on  would  have  been  deemed 
to  have  afted  fraudulently,  and  that  he  could  not  have 
held  the  advantage  he  had  gained.  The  aftive  part  he 
took  in  the.tranfa&ion  (hewed  his  condu&  to  be  the 
more  immoral ;  but  if  he  had  .got  this  advantage  without 
any  a&ivity  of  his  own,  it  would  have  been  equally  void. 
In  certain  events  this  priority  might  not  have  been  ob- 
je&ionable ;  as,  if  the  effe&s  had  turned  out  to  produce 
20/.  in  the  pound,  or  fuppofing  that  the  bills  had  turned 
out  lefs  produ£fcive,  and  had  not  produced  aflets  exceed- 
ing the  inftalments  he  was  entitled  to.  It  therefore  was 
only  fraudulent  fts  againft  the  creditors  under  this  com- 
pofition. The  bankruptcy  did  not  happen  till  four 
months  after  \  but  that  event  was  wholly  unforefeen ;  it 
might  not  have  happened  for  a  twelvemonth,  or  not  at. 
alL  We  cannot  therefore  fee  how  this  was  a  fraud  on 
the  commiffion,  which  was  never  then  thought  of,  and 
might  not  have  happened  at  all.  It  is  therefore  with 
great  relu&ance  we  eftablilh  the  Defendant's  right  to 

retain 
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retain  tfaefe  bills  :  but  finding  no  cafe  to  eftabliih  a  con- 
trary decifion,  we  are  afraid  to.  make  a  new  precedent 
without  feeing  a  clear  principle  on  which  we  could  fup- 
port  it.  We  can  difcover  no  mode  in  which  the  afiig-  Jack»n. 
,  nees  of  the  bankrupt  could  entitle  themfelves  to  recover 
thefe  bills,  which  the  bankrupt  could  not  get  back. 
We  therefore  muft  make  the  rule  abfolute  for  a  new 
triaL  J 

Rule  abfolute. 


Fry  v.  Malcolm*  J*fy  5. 

THIS  was  an  a&ion  upon  a  bill  of  exchange.    Upon     a  creditor  may 

the  trial  before  Giibi  J.,  at  the  fittings  after  Hilary  *9p7  contra* 

to  1110  out  a 
term  1813,  it  was  proved  that  Allan  Newman  having  commiffioao£ 

become  infolvent,  his  brother  William  Newman,  by  way  bankrupt  againft 

of  inducing  the  Plaintiffs  to  fue  out  a  commiffion  of  S^S? dut0*" 

bankrupt  againft    Allan  Newman,    engaged  to  them,  a  friend  of  the 

that  if  they  would  become  the  petitioning  creditors,  their  debtor  will  give 
,  the  petitioning 

dividends  out  of  his  effe&s  {houM  amount  to  5/.  in  the  0^^  Sj.  in 

pound  upon  the  Aim  of  their  debt,  otherwife  he  would  the  pound  for 

himfelf  make  good  the  deficiency,  and  he  was  to  have  bai^^  fo/the 

the  furplus,  if  any  accrued  j  and  the  Plaintiffs  having  agreed  fumb 

accordingly  fued  out  the  commiffion,  William  Newman  *****  **• 

gave  them  this  bill  upon  the  Defendant,  who  accepted 

it,  at  William  Newman's  requeft.    It  was  attempted  to 

(hew  that  the  real  confideration  for  this  bill  was,  that 

the  Plaintiffs  would   fign  the  certificate  of  Allan  Nrw~ 

man:   but  the  jury  found  that  it  was  given  by  way 

of  guaranty,  that  the  Plaintiff's  dividend  (hould  amount 

to  5/.  in  the  pound ;  and'  gave  their  verdift  for  the 

Plaimi*. 
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1,813.  2?$/?Serjt.,  in  Eafler  term,  moved   for  a  new  trial, 

pr~  upon  the  ground  that  the  guaranty  of  the  amount  of 

v.  the  dividend  given  as  an  inducement  to  the  petitioning 

Maux>lm.       creditor  to  fue  out  the  commiffion,  was  a  fraud  on  the 

bankrupt  laws,  and  therefore  an  illegal  confideratton  for 

the  bill ;   the  Court  cbferved,  that  the  point  had  not 

been  made  at  the  trial,  but  as  it  was  an  objection  fit  to 

be  confidered,  they  granted  a  rule  triji. 

Shepherd  Setjt.  now  fhewed  caufe,  contending  that 
inafmuch  as  William  Newman  would  have  the  benefit  of 
the  furplus,  if  the  dividend  amounted  to  more  than  the 
5/.,  the  tranfacYion  was  nothing  more  than  a  mere  fale 
of  the  debt  and  dividends  thereon,  to  William  Newman, 
which  is  good  in  equity,  and  therefore  not  iiJogal  at  law. 
The  mere  fa£t  16,  that  one  creditor  not  being  willing 
to  incur  the  trouble  of  fuing  out  a  commiffion,  an- 
other requeJte  permiflion  to  work  a  commiffion  in  his 
name  upon  the  terms  of  injuring  a  certain  dividend. 
There  is  nothing  illegal  in  the  mere  a£t  of  filing  out  a 
commiffion  of  bankrupt.  Neither  is  a  ptomife  given 
by  a  ftranger  to  make  up  the  deficiency  of  a  bankrupt's 
eftate  in  itfelf  illegal)  the  union  of  the  two  circum- 
stances therefore  cannot  be  illegal.  The  reft  of  the  cre- 
ditors are  placed  neither  in  a  better  nor  in  a  worfe  filia- 
tion in  confequence  of  this  tranfa&ion. 

^  Btjl>  in  fupport  of  his  rule,  obferved  that  this  was 

not  moved  as  coming  within  the  ftatute  againft  paying 
money  for  a  bankrupt's  certificate,  but  on  the  ground 
that  this  tranfa&ion  is  void,  .as  falling  within  the  general 
policy  of  the  bankrupt  laws.  The  creditor  ought  to  be 
induced  to  fue  out  a,  commiffion  by  what  he  owes  to 
himfelf  and  the  other  creditors,  not  by  any  collateral 
benefit  moving  to.  himfelf  from  the  bankrupt  or  any  of 
his  friends  :  if  this  practice  may  be  allowed  it  is  an  en- 
courage* 
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couragement  to  perfons  for  a  reward  to  put  in  motion 
thefe  com  mi  (Eons  under  the  great  feal,  whereas  there 
ought  to  be  no  inducement  to  put  it  in  motion  tut  the 
opinion  that  juftice  and  the  payment  of  the  general 
debts  requires  it.  This  is  a  different  cafe  from  that 
where  a  creditor  fells  a  debt,  and  the  buyer  fues  for  k 
by  an  aftion  in  the  feller's  name.  That  does  not  affe& 
the  rights  of  other  creditors ;  this  does.  This  bargain 
certainly  will  influence  the  mind  of  the  vendor  as  to  his 
figning  the  certificate  alfo,  in  which  light  it  alters  the 
fituation  of  the  other  creditors,  as  to  their  power  of 
withholding  their  confent  to  the  certificate.  There  is 
ftronger  reafon  why  this  fhould  be  illegal  in  the  cafe  of 
a  petitioning  creditor  than  to  any  other  j  although  every 
creditor  takes  an  unfair  advantage  to  himfelf,  who  fe- 
cures  payment  of  the  deficiency  of  his  dividend,  not* 
withftanding  he  receives  out  of  the  general  fund  only 
the  fame  proportion  that  the  other  creditors  do.  If  a 
friend  of  the  bankrupt  gives  a  fum  upon  the  terms  that 
a  creditor  (hall enter  into  a  deed  of  compofitbn,  although 
he  receives  only  an  equal  dividend  out  of  the  fund,  the 
contraft  is  void,  becaufe  it  is  a  deceit  upon  the  others* 
The  brothers  and  mother  of  Allan  Newman  wete  them- 
felves  creditors,  and  might  have  fued  out  a  commiffion 
in  their  own  name}  it  is  therefore  a  badge  of  fraud,  and  of 
an  intention  to  elude  examination,  that  they  puTchafe  th# 
right  of  fuing  out  a  commiffion  in  the  name  of  another. 

Mansfield  C.  J.  I  was  (truck  with  the  argument, 
certainly,  that  this  was  a  friendly  commiffion,  and  a 
concerted  bankruptcy ;  and  if  there  was  any  evidence  of 
this,  I  (hould  be  difpofed  to  grant  this  rule ;  but  there 
is  no  evidence  of  the  faft  ;  and  that  being  fo,  I  fee  no 
reafon  why  the  Plaintiff  fhould  not  be  at  liberty  to  feH 
his  debt,  and  receive  this  bill  for  it,  he  fuing  out  a  com- 
million.    Strip  this  of  the  circumftance  of  fraud  and 

I  4  con- 
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contrivance,  and  the  proceeding  appears  to  me  a  very 
reafonable  one.  Thefe  perfons,  the  mother  and  bro- 
ther, who  may  have ,  reafons,  perhaps  do  not  like  to 
MAMnuc.  fue  out  a  commifliou  in  their  own  name,  they  therefore 
apply  to  the  Plaintiff  to  fue  out  a  commiflion,  who  may 
think  it  is  not  worth  his  while,  or  that  he  fhall  get  no 
dividend  $  they  fay  that  there  will  be  a  dividend,  and 
they  offer  to  buy  it :  there  is  nothing  illegal  in  this  bar- 
gain, and  the  rule  mud  be  discharged. 

Heath  J,    I  think  fo  i  it  feems  to  me  a  fair  and 
honed  tranfaftion.    I  fee  no  ground  to  objeft  to  it. 

Gxbbs  J.    I  am  of  the  fame  opinion,  for  the  reafons 
given  by  my  Lord. 

Rule  difcharged. 


jfcfr  j.  Leese  and  Others  v.  Rolfe. 

It  is  not  illegal  .TTHE  Plaintiff*  declared,  that  before  the  making  of  the 

forooeofthepeiw         defendant's  promife,  and  after  the  making  of   a 

font  mentioned  in  .  r  '  „       i       . 

the  ad  fchedule  of  certain  act  of  parliament,  49  G.  3.  c.  70.  (local  and  per- 

the  a<5*  49  G.  3.      fonal)    intituled,    An  aft  to  amend  and   enlarge   the 

peHbnaV)  M  £^i      powers  of  an  aft  pafied  in  the  46th  year  of  his  prefent 

authorized  to  fell  majefty,  to  enable  the  feveral  perfons  therein  named  to 

the  city  Iandi  by  d[[po(e  of  the  fcveral  houfes  therein  mentioncd  m  /,„„.. 
lottery,  to  fell  r 

flure»  in  the  4°n  anc*  Jjftftminfter  by  lottery,  certain  mefluages  in  the 

ticket*  and  to  re-    third  fchedule  of  the  firft-mentioned  aft  fpeciffed  were 

more  than  the  pro-  a^out  t0  ^e  difpofed  of  by  way  of  lottery  or  chance  pur- 

portionate  part  of    fuant  to  that  aft,   and  that  the  Defendant  before  and 

.♦5/.  for  a  whole       at  ^  t;me  0f  making  hj8  promife  was  a  lottery-office 

keeper,  and  fold  and  difpofed  of  tickets  and  (hares  in 

the  faid  lottery  for  the  difpofal  of  the  faid  mefluages,  to 

any  perfon  or  perfons  willing  topurchafe  the  fame  5  and 

there- 
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thereupon,  theretofore,  in  confidetation  that  the  Plaintiffs 
at  die  Defendant's  requeft,  would  purchafe  of  the  De- 
fendant i  -8th  ihare  of  a  certain  ticket,  numbered  4.  m 
8891  in  the  faid  lottery  at  and  for  a  certain  price  or  fum 
of  money  [to  wit]  the  price  of  1/.  4/.,  to  be  therefore 
paid  by  the  Plaintiffs  to  the  Defendant,  the  Defendant 
undertook  that  the  bearer  of  the  faid  ihare  would  be  en- 
titled to  1  -8th  part  of  fuch  benefit  as  (hould  belong  to 
the  faid  ticket  numbered  4.  m  889  in  that  lottery,  and 
that  the  faid  ticket,  if  drawn  a  prize,  would  be  fold  by  auc- 
tion in  one  month  after  the  drawing  of  that  lottery,  and 
that  the  produce  of  the  fale  would  be  dcpofited  in  the 
Bank  of  England^  to  be  paid  in  proportion  to  the  refpec- 
tire  fhares  without  any  dedu&ion  whatever.     And  the 
Plaintiffs  averred  that  they   did  buy    the   faid  i-8th 
ihare  of  the  ticket  4.  m  889  in  the  faid  lottery,  and  then 
and  there  paid  the  Defendant  for  the  fame  the  faid  price 
or  fum  of  1/.  4/.,  and  then  and  there  became  and  were, 
and  from  thence  hitherto  had  been  and  ftill  were  the 
bearer  thereof,  and  as  fuch  entitled  to  i-8th  part  of  fuch 
benefit  as  belonged  to  the  faid  ticket  numbered  4.  m  889 
in  the  faid  lottery ;  and  that  afterwards  the  faid  lottery    , 
was  drawn,  2nd   the  faid  ticket  numbered  4.  m  889 
drawn  therein  a  prize,  and  entitled  to  the  prize  25  in 
the  3d  Schedule  of  the  firft-mentioned  a&  fpecified,  and 
which  prize  confided  of  certain  premifes  (to  wit)  two 
freehold  meffuages  in  that  fchedule  mentioned  $  and  being 
of  great  value,  to  wit,  of  the  value  of  20,000/.,  aud 
thereby  the  Plaintiffs  became  and  were  entitled  ^  i-8th 
part  of  the  fame  meffuages,  whereof  the  Defendant  had 
notice.    Tet  that  the  Defendant  did  not  nor  would  per- 
form his  undertaking,  but  thereby  deceived  the  Plaintiffs 
in  this,  (to  wit)  that  the  faid  ticket  and  the  faid  two 
freehold  meffuages  were  not,  nor  was  either  of  them  fold 
by  audion  or  otherwife  in  one  month  after  the  drawing 
of  the  faid  lottery,  contrary  to  the  Defendant's  promife, 
by  means  whereof  the  Plaintiffs  had  loft  and  been  de- 
prived 
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1813*  prived  of  all  the  benefits  and  advantage  which  would 

'  hare  accrued  to  them  from  the  fale  thereof,  and  had 
alfo  loft  and  been  deprived  of  all  the  benefit  arifing  from 
the  faid  ticket  numbered  4.  m  889  being  drawn  fuch 
prize.     There  were  a!fo  the  ufoal  money  counts.     The 
third  feftion  of  the  aft  declared   on  empowers  certain 
truftees,  in  whom  the  eftate  was  veiled  for  the  purpofes 
of  difpofing  thereof  by  way  of  lottery, ct  and  the  furvivors 
and  furvivor  of  them,  and  the  feveral   perfons  whofe 
names  were  contained  in  the  firft  and  fecond  fchedules 
to  that  aft  annexed,  (which  laft  contained  the  name  of 
the  Defendant,)  their  refpeftive  executors,admmiftrators, 
and  afligns,  to  fell  and  difpofc  of  the  buildings,  heredita- 
ments, and  premifes  fpecified  in   the  third  fchedule  to 
that  aft  annexed,  (among  which  were  th*  two  freehold 
mefluages  in  queftion,)   by  way  of  lottery  or  chance, 
without  being  liable  or  fubjeft  to  any  penalty  or  forfei- 
ture impofed  by  any  aft  or  afts  of  parliament  againft  any 
fale  or  fales  by  way  of  lottery,  or  tickets,  numbers,  or 
figures,  or  upon  any  perfon  or  perfons  for  opening,  fetting 
up,  exercifing  or  keeping  an  office  without  licence  for 
buying,   felling,  or   difpofing   or   otherwife  dealing  in 
tickets  by  way  of  lottery,  of  by  any  other  aft  or  afts 
of  parliament  whatfoever ;  and  that  fuch  fale  or  fales  fo 
to  be  made  by  the  faid  truftees ;  and  the  faid  feveral 
perfons  whofe  names  were  contained  in  the  firft  and  fe- 
cond fchedules  to  that  aft  annexed,  their  refpeftive  exe- 
cutors, adminiftrators,  or  afligns,  of  the  faid  buildings, 
hereditaments,  and  premifes,  fubjeft  only  to  the  con- 
ditions, provifoes,  and  reftriftions  hereinafter  contained, 
Ihould  be  good  and  valid,  any  law  or  ftatute  to  the  con- 
trary notwithftanding  :"  and  by  the  fourth  feftion  it  was 
enafted  "  that  the  money  to  be  raifed  by  the  truftees,  &c. 
and  the  feveral  perfons  named  in  the  firft  and  fecond 
fchedules  to  that  aft,  their  refpeftive  executors,  &c- 
by   way   of  lottery,  under  the  authority   of  that  aft* 
(hould  not  exceed  the  fum  of  one  hundred  thoufand 

pounds 
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buildings  and  hereditaments  fpecified  in  the  third  fche-  jTZZt 

dole,  difcharged  of  land-tax,  and  fubjeft  only  to  <fuch  v, 

teafes  as  were  mentioned  in  the  fame  fchedule,  and  that         fcoiffx. 
the  number  of  die  tickets  «  that  lottery  fiSould  not  ex- 
ceed  in  the  whole  twenty  thoufand,  to  be  numbered 
from  one  to  twenty  thoufand,  both  incltifive,  and  no 
ticket  in  that  lottery  fhould  be  fold  at  lefs  value  than 
fire  pounds ;  and  that  every  fuch  ticket  fliould  be  Ggned 
by  one  or  more  of  the  truftees  for  the  time  being  of  the 
faid  recited  aft  and  of  that  a£t ;  and  the  prizes  in  fuch 
third  lottery  (hould  be  compofed  of  the  buildings  and 
hereditaments  mentioned  in  the  third  fchedule,  to  that 
%6t  annexed,  being  the  fame  buildings  and  hereditaments 
fpecified  in  the  fixth  fchedule  of  the  faid  recited  aft.w 
The  Defendant  had  not  fold  the  houfes.     After  trial 
and  verdift  for  the  Plaintiff,  Bejt  Serjt.,  in  Eajkr  term 
1813,  moved  an  arreft  of  judgment,  upon  the  ground 
that  the  fale,  fuch  as  it  was  declared  upon,  was  illegal, 
being  a  tranfa&ion  not  conformable  to  the  recited  a£ts, 
and  therefore  not  thereby  taken  out  of  the  general  pro- 
hibition of  the  ftatutes  againft  lotteries.    The  ftatute 
12  G.  2.  c .  28./  4.  enafts  that  "  all  fales  of  houfes,] ands, 
advowfons,  prefentations  to  livings,  plate,  jewels,  (hips, 
goods,  or  other  things,  by  any   game,  lottery  or  lot- 
teries,  machine,  engine,  or  other  device  whatfocver, 
depending  upon,  or  to  be  determined  by  chance  or  lot, 
(hall  be  void  to  all  intents  and  purposes  whatfoever ; 
and  all  fuch  houfes,  lands,  &c,  (hall  be  forfeited  to 
fuch  perfon  as  lhall  fue  for  the  fame.'9  He  contend^!  that 
the  private  a£ts  only  legalized  the  fale  of  a  whole  ticket* 
whereas  this  was  the  fale  of  a  (hare  in  a  ticket,  and  that 
they  prohibited  a  fale  of  any  ticket  at  any  higher  price 
than  5/.,  whereas  the  eight  (hares  into  which  the  ticket 
was  divided,  being  fold  at  1/.  4/.  each,  amounted  to 
9/.  \2f>    The  Court  granted  a  rule  nifi. 

*  Shepherd 
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1813.  Sbtpbtrd  and  Runningtott,  Serjts.,  in  this  term  (hewed 

caufe  againft  the  rule;  they  argued  by  inference  from 
the  ftat.  22  G.  3.  e.  47./  12.,  which  prohibits  the  felling 
pi  tickets  in  ftate  lotteries  in  lefs  (hares  than  fixteenths, 
that  it  was  lawful  at  common  law  to  fell  any  (hares  of 
tickets }  and  from  27G.  3.  e.  1./  3.,  which  prohibits  the 
felling  chances  or  (hares  of  tickets  for  rime,  that  inde- 
pendently of  that  a&  it  is  not  illegal  to  ftipulate  for  the 
file  of  the  prize  within  a  month.  This  is  not  a  fale  of 
the  whole  ticket  for  more  than  5/. :  the  private  ftatutes 
meant  only  tp  reftrain  the  amount  of  the  money  which 
the  city  (hould  raife  by  their  lottery,  not  the  amount  of 
the  profit  which  any  individual  holder  of  a  ticket  could 
make  of  k.  The  confequences  are  moft  penal,  if  this 
be  a  fale  prohibited  by  12G.  2.,  being  no  lefs  than  a 
forfeiture  of  the  houfe :  at  all  events  the  verdi£b  may 
be  fupported  on  the  money  counts,  for  1/.  4/.,  the 
price  of  the  ticket.  This  is  a  larger  (hare  than  a  fif- 
teenth, and  is  therefore  impliedly  legalized  by  2?G.  3. 
f.47.  /.  12.,  the  words  of  which  are  general,  and  ex- 
tend to  all  lotteries,  not  confined  merely  to  ftate  lot- 
teries. 

Bifi  and  Vaughan%  Serjts.,  in  fupport  of  the  rule.  The 
49  G.  3.  only  pro  teds  the  fale  of  entire  tickets.  Shares 
of  lottery  tickets  cannot  be  fold  at  common  law,  for  in 
all  the  ftatutes  creating  ftate  lotteries,  exprefs  claufes 
are  introduced,  authorizing  the  divifion  of  tickets  into 
(hares.  By  ftatute  46  G.  3.  c.  147./  28.  no  perfon  (hall 
divide  tickets  in  the  lotteries  thereby  created  into  (hares, 
without  taking  out  a  licence.  Neither  was  this  (hare 
figned  by  two  of  the  truftees,  as  the  aft  requires.  More 
than  100,000/.  will  be  raifed  by  thefe  means,  the  {hares 
being  fold  for  more  than  5/.  each.  [Gibbs  J.  The  fub- 
fequent  fale  of  an  eighth  of  a  ticket  for  1/.  4;.  does  not 
prove  that  proportion.]  The  Defendant  was  one  of  the 
1  original 
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anginal  truftees,  not  a  purchafer  of  a  ticket,  felling  again 
at  a  profit  that  which  he  had  purchafed. 

Mansfield  C.  J.  I  do  not  fee  any  pbje&lon  at  all  to 
felling  thefe  (hares. 

Gibbs  J.  The  difficulty  is  to  fee  the  objection.  By 
die  ftatute  12  G.  2.  the  fale  of  lands  and  houfes  by  lot- 
tery is  rendered  illegal.  This  aft,. 49  G.  3.,  makes  it 
legal  to  fell  thefe  particular  lands,  and  making  it  legal, 
the  felling  of  the  tickets  in  (hares  (lands  on  the  fame 
ground  as  does  the  felling  (hares  in  any  other  lottery 
which  is  rendered  legal,  the  fale  of  fuch  (hares  not  being 
prohibited  by  any  particular  adh 

Rule  discharged. 


Woodyer  and  Another  v.  Hadden.  J*9  6. 

■J^HE  Plaintiffs  declared,  that  the  Defendant  broke  and      The  Plaintiff* 

entered  the  Plaintiff's  clofes  fituate  in  the  parifli  **&*&  *  ***, 

of  Saint  Leonard,  SAoreditch,  to  wit,  a  certain  clofe  called  JughwayTacrofs* 

Jobn-fireet;  a  certain  clofe  or  piece  of  land,  containing  his  own  clofe,  and 

in  length  a  1  feet  or  thereabouts,  and  in  breadth  14  inches  ^SSS^ 

or  thereabouts,  and  bounded  on  the  Eqfi  by  the  faid  fendant't  adioin- 

ftreet  called  John-Jtreet)  and  principally  bounded  on  the  ■?*  c,ofe>  which 

W$  by  certain  premifes  in  the  occupation  of  the  De-  f^  the^end  of 

fendant ;  and  a  certain  other  clofe  of  the  Plaintiffs'  fituate  the  ftreet  for  ai 

in  the  parifc  aforefaid,  and  then  and  there,  without  the  *****  (J1™? 

19  of  which  the 
leave  or  licence,  and  againft  the  will  of  tfte  Plaintiffs,  houfes  were  con* 

pafled  and  repaired  through,  orer,  and  along  the  faid  pkted,  and  the 
r  6  6  ftreet  publicly 

watched,  eleanfed,  and  lighted,  and  both  footways  and  half  the  horfeway  thereof  paved 
at  die  expence  of  the  inhabitants,)  by  the  Defendant's  fence :  Held  that  this  ftreet  was 
not  Jo  dedicated  to  the  public,  that  the  Defendant  pulling  down  his  wall  might  enter  it 
at  the  end  adjoining  to  his  land}  and  ufe  it  as  a  highway. 

clofes, 


iatf 
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doles,  and  greatly  fubverted  and  damaged  the  pavement 
and  foil  thereof,  and  pulled  down,  proftrated  and  de- 
stroyed the  walls  and  fences  of  the  Plaintiffs  there 
ere&ed  and  being  in  their  faid  clofes,  and  the  materials 
of  the  faid  walls  and  fences,  to  wit,  ao  cart  loads  of 
bricks  and  20  cart  loads  of  wood  of  the  Plaintiffs,  of  a 
large  value,  took  and  carried  away,  and  converted  and 
difpoff d  of  the  fame  to  his  own  ufe,  and  then  and  there 
put,  placed,  and  laid- divers  large  quantities  of  rubbifli  in 
and  upon  the  faid  clofes,  and  kept  and  continued  the 
fame  fo  there  placed  without  the  leave  or  licence,  and 
againft  the  will  of  the  Plaintiffs,  for  a  long  fpace  of 
time.  There  was  a  fecond  count  for  pulling  down, 
proftrating  and  deftroying  other  the  walls  and  fences  of 
the  Plaintiffs  in  the  fame  parifh  there  then  ere&ed, 
{landing,  and  being,  and  taking  2nd  carrying  away  the 
materials  thereof,  to  wit,  the  bricks  and  wood  of  the 
Plaintiffs,  of  a  large  value,  and  converting  the  fame  to 
his  own  ufe.  In  the  3d  count  the  Plaintiffs  alleged  a 
taking  and  afportation  by  the  Defendant  of  the  Plaintiffs9 
materials.  The  Defendant  pleaded,  firft,  not  guilty. 
Secondly,  as  to  the  breaking  and  entering  the  clofes  of 
the  Plaintiffs  in  the  firft  count  mentioned,  and  paifing 
and  repaffing  into,  through,  over,  and  along  the  faid 
clofes,  and  a  little  fubverting  and  damaging  the  pave- 
ment and  foil  thereof,  and  as  to  pulling  down,  proftrat- 
ing and  deftroying  the  walls  and  fences  in  the  two  firft 
clofes  in  that  faid  firft  count  mentioned,  and  alfo  thofe 
in  the  fecond  count,  (averring  their  identity,)  and  taking 
and  carrying  away  the  materials  in  each  of  the  counts 
mentioned,  and  as  to  putting,  placing,  and  laying  a  fraall 
quantity  of  the  rubbifli  in  the  firft  count  alfo  mentioned 
in  and  upon  the  faid  clofes  ift  and  2dly  therein  men- 
tioned, the  Defendant  juftified,  for  that  before  and  at 
the  feveral  times  when,  &c.  there  was,  and  of  right 
ought  to  have  been,  and  ftill  was,  and  of  right  ought  to  be 

a  cer- 
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a  certain  common  and  king's  public  highway  into,  through, 
orer,  and  along  thofe  clo&s  in  which,  &c.  for  all  the 
king's  liege  fubj eels  to  go, 'return,  pafs  and  repafs  on 
foot  and  on  horfeback,  and  with  his  and  their  cattle, 
carts,  and  carriages,  every  year,  and  at  all  times  of  the 
year,  at  his  and  their  free  will  and  pleasure.    The  De- 
fendant* thirdly,  pleaded  the  like  plea  as  to  the  firft  cloie 
called  John-facet  only.    The  Plaintiff  replied  to  both 
of  thefe  pleas  by  traverfing  the  highway  alleged.    The    ' 
caafe  was  tried  at  the  Middlefex  fittings  after  Hilary 
term  1812,  before  Mansfield C.  J.  when  the  evidence 
*ls,that  the  Plaintiffs  for  more  than  20  years,  and  their 
father  before  them,  and  before  him  a  perfon  named 
Mannings,  had  been  the  leffees  under  a  long  beneficial 
leafe  of  a  mefluage  and  a  piece  of  land  containing  about 
four  acres,  the   Eajlern   fide   of  which  abutted  on  a 
highway  called  the  Curtain-road,  the  Northern  fide  upon 
another  highway  called  Qld-fireet-road,  the  Southern  fide 
upon  a  common  fewer,  and  a  ^alk  called  the  Willow- 
waft,  and  the  Wejlern  fide  abutted  on  a  clofe  of  the 
Defendant's.     Both  the  pieces  of  land  were  at  that  time 
ufed  as  garden  ground.      The   firft  alteration  in  the 
Plaintiffs'  clofe  was  made  by  Ditchman,  a  tenant  of  the 
Plaintiff's  father,  who  built  a  houfe  upon  the  Plaintiff's 
land:  a  perfon  named  Level/  took   a    leafe  from  the 
Plaintiff's  father  of  fome  part  of  the  ground,  made  a  . 
large  quantity  of  bricks  out  of  the  foil  thereof,  and  car- 
ried away  much  brick  earth,  and  filled  up  the  excavation 
by  carting  rubbilh  at  the  expence  of  his  leflbr  to  the 
fpot,  which  he  thereby  eventually  raifed  to  the  height  of 
two  feet  above  the  level,  which,  before  the  excavation, 
was  common  to  both  the  clofef.     About  24  years  before 
the  trial  Ditthman  ftaked  out  a  fpace  upon  the  Plaintiff's 
land  for  a  ftreet,  or,  as  the  Plaintiffs  witnefles  termed 
it,  a  court,  24  feet  wide,  which  was  called  John-Jireet,  in 
a  dire&ion  running  from  the  Curtain-road,  into  which 

one 


tat  CASES  in  TRINITY  TERM 

1813.  one  end  of  the  ftreet  opened,  to  that  fide  of  the  Plain- 
tiff's clofe  which  abutted  on  the  Defendant's,  land.  He 
built  three  houfes  there ;  more  were  afterwards  added. 
About  the  middle  of  its  length  the  ftreet  was  croffed  at 
right  angles  by  another  ftreet  called  Cbarktt*jh*et% 
which  was  in  like  manner  laid  out  on  the  Plaintiff's 
land,  running  parallel  to  the  Curtain-road.  It  appeared 
to  one  of  the  witneffes,  a  furveyor,  that  if  the  boundary 
between  the  two  eftates  was  a  right  line,  four  inches 
and  a  half,  being  one  half,  of  the  thicknefs  of  the  party 
wall  of  one  of  the  end  houfes  at  the  Weftem  extremity 
of  John-jirect)  was  placed  on  the  Defendant's  land.  The 
Defendant's  father  on  one  occafion  carried  fome  bricks 
and  other  materials  from  the  Curtain-road  orer  the  Plain- 
tiff's land  to  the  edge  of  his  own,  where  they  were 
unloaded,  and  the  bricks  were  carried  through  the 
fence:  he  afked  of  Diiehman^  then  the  occupier, 
permiflion  to  have  a  road  through  the  land,  to  carry  his 
v  yegetables  to  market ;  Ditcbman  ref ufed  it,  and  afligned 
for  reafon  that  the  freehold  was  not  his,  and  therefore 
he  could  not  grant  it.  At  the  earlieft  periods  of  which 
the  witneffes  fpoke,  being  about  thirty-fix  and  thirty 
years  before  the  time  of  this  a&ion,  the  Plaintiff's  and 
Defendant's  clofes  were  divided  by  a  finall  willow 
hedge,  about  a  foot  and  a  half  high,  planted  by  Dkcim 
man%  and  a  ditch,  which  perfons  could  ftep  over  \  it  was 
not  a  fewer-ditch.  During  fome  part  of  the  time  when 
the  buildings  of  John-jlrcct  were  ere&ing,  the  fence  be* 
tween  the  two  clofes  was  fuffered  to  be  down \  but  about 
twenty-four  years  before  the  trial  the  Defendant's  father 
had  ere&ed  a  wooden  fence,  about  four  feet  high,  upon 
the  boundary  of  his  own  land,  as  a  fence  between  thj 
two  clofes,  and  about  twenty-one  years  back  he  had,  for 
the  purpofe,  a9  a  witnefs  faid,  of  keeping  perfons  off  from 
the  Plainfiff's  ground,  ere&ed  in  the  line  of  the  laft- 
mentioned  fence,  upon  his  own  land,  a  dwarf  brick 

wall 
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wall  about  two  feet  high,  and  a  brick  thick,  and  above 
that  a  wooden  paling,  which  fence  continued  (landing 
m  this  fitaation  for  a*  years.    During  all  the  time  of 
which  the  witnefifcs  fpoke  there  had  been  no  gate  or 
other  aperture  of  communication  in  the  fence  between 
the  two   clofes.     There  was  no   thoroughfare  from 
Cbarl9tt*fireet  to  the  Curtain-road  before  Jokn-jlreet  was 
built    The  houfes  had  been  ere&ed,  and  a  foot-pave- 
ment on  each  fide  of  the  way,  and  a  Jiorfe-pavement  on 
one  fide,  as  far  out  as  the  centre  of  the  horfe  road,  had 
been  hid  down,  about  eighteen  or  nineteen  years  before 
the  trial,  extending  the  whole  length  of  the  ftreet  from 
the  Curtain*r*ad  to  the  Defendant's  land ;  but  the  horfe* 
pavement  on  the  other  fide  of  the  way  had  at  no  time 
before  the  trial  extended  along  more  than  a  part  of  the 
ftreet j  it  did  not  reach  up  to  the  end  which  adjoined 
the  Defendant's  ground.    The  ftreet  was  paved  at  the 
private  expence  of  the  inhabitants.     It  was,  at  the  time 
of  the  trial,  and  had  been  for  fome  time  before,  watched, 
lighted  at  night,  with  lamps  which  were  lighted  in  the 
feme  manner  as  the  other  parifli  lamps,  and  cleanfed  by 
the  parifli  fcavengers ;   the  expences  of  lighting  and 
deanfing  were  defrayed  by  a  parochial  rate.    Pipes  for 
(Applying  water  had  been  laid  down  by  the  New  River 
Company  along  the  whole  length  of  the  ftreet,  up  to  the 
Defendant^  ground,  and  through  the  fence  into  it.    No 
fence  or  other  obftruttkm  kept  the  ftreet  or  any  part  of 
it  from  the  public  ufe :  a  furveyor  of  the  pavements  for 
the  parifli  of  4*.  Leonard's,  Sboreditch,  had  dire£ted  nu- 
fcnces  in  -the  ftreet  to  be  removed  \  brewers'  drays  and 
other  carriages  bringing  provifions  and  various  articles 
tor  the  ufe  of  the  inhabitants  of  the  houfes  in  John-ftreet, 
wereaccuftoined  to  come  into  the  ftreet,  and  go  out  of  it 
agam,  without  moleftation ;  perfonson  foot  'did  the  fame, 
but  there  was  no  evidence  of  any  perfons  or  carnages  going 
there,  noted  they  wer$  going  pr  coming  to  or  froin  the 
i  Vol.  V.  K  houfes 
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1 8 13.  houfes  of  fome  of  the  inhabitants  of  Jobn-Jirett.    Per- 

\-  -y-  mJ       f0M  co^j  g0  ci0fe  up  to  the  Defendant's  fence,  which 
Woodyxr        ^  ^  ^  Defcndam,s  ,and-     The  Defendant  having 

JUdde*.  chofen  to  convert  part  of  his  land  to  a  timber-yard,  and 
intending  to  build  a  ftreet  on  other  part  thereof,  and 
wifliing  to  obtain  accefs  to  the  Curtain-road  through 
John-Jlreet,  began  to  demolifh  his  fence,  which  fepa- 
rated  his  land  from  the  end  of  Jobn-Jlrecti  whereupon 
the  Plaintiffs,  not  contenting  that  the  Defendant  ihould 
life  John-ftreet  as  a  thoroughfare,  unlefs  he  would  come 
into  the  Plaintiffs*  terms  of  compenfation  for  the  ufe  of 
the  way,  which  were  very  high,  ere&ed  a  wall  upon 
their  own  foil  about  fix  or  feven  inches  inwards  upon  the 
ftreet,  a  foot  or  eighteen  inches  to  the  eaftward  of  the 
extremity  of  the  Plaintiff's  land,  and  the  Defendant's 
wall :  the  Defendant,  after  having  in  vain  required  the 
Plaintiffs  to  remove  it  as  a  public  nufance  to  the  high- 
way, pulled  it  down,  and  having  thrown  fome  rubbifh 
at  the  extremity  of  his  own  land  to  make  an  eafier  afcent 
from  his  clofe  to  the  higher  level  of  John-Jlreet>  he  ufed 
the  ftreet  as  a  thoroughfare.  For  the  Defendant  it  was 
contended  that  according  to  the  dotbrine  of  Lord  Ellen- 
borough  C.  J.  in  Tbe  King  v.  Lloyd%  1  Campb.  260.,  the 
fa&s  (hewed  fuch  a  dedication  of  the  foil  of  the  whole 
of  Jobnjlrtit  to  the  public  ufe,  that  it  was  all  a  high- 
way, up  to  the  Defendant's  fence ;  and  that  fince  every 
man  whofe  land  abuts  on  a  highway,  has  a  right  to 
come  out  from  his  land  upon  the  highway,  the  Defend- 
ant was  juftified  in  removing  his  own  fence  and  coming 
out  into  John-jlreet;  and  that  the  Plaintiff's  fence,  which 
obftru£ted  the  courfe  of  his  paffage  along  that  ftreet, 
was  a  public  nufance  ere£led  in  the  highway,'  which  the 
Defendant  had  a  right  to  remove.  The  Plaintiffs,  on 
the  other  hand,  contended,  that  there  had  been  no  fuch 
dedication.  Mansfield  C.  J.  was  of  opinion  that  the 
Plaintiff  had  not  fo  far  given  up  the  ftreet,  that  they 

might 
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might  not  obftrua  the  paflage  of  others  over  it,  when  181 

it  was  not  attempted  to  be  ufed  for  the  purpofe  of  the 

inhabitants  of  thefe  houfes  which  the  Plaintiffs  had 

erefted,  but  for  the  purpofe  of  a  new  town  to  be  erefted        Haww. 

on  the  land  of  others.    The  jury,  concurring  with  him, 

found  that  the  land  had  not  been  dedicated  to  the 

public,  and  gave  a  verdift  for  the  Plaintiffs,  with  50/. 

damages. 

Shpberd  Setjt.  in  Eqfier  term  1812  moved  for  a  new 
trial,  contending  upon  the  authority  of  The  Rugby  Charity 
v.  Merryweathn-y  1 1  Eafl,  376.  *•  to  which  he  faid  this 
cafe  was  Gmilar,  that  the  ftreet,  and  the  whole  of  it,  was 
clearly  dedicated  to  the  public,  because,  fo  long  as  the 
Defendant's  wall  flood,  there  was  no  bar,  fence,  or 
other  mark  of  divifion  to  feparate  any  excepted  part 
from  the  refidue    of  his    land:    therein    it    differed 
from  the  cafe  of  Melbourn  gardens,  Holland  v.  JoinJon9 
where  pofts  and  a  chain  had  been  ere&ed  and  main- 
tained for  years,    feparating  the  end    of   Burlington* 
Jlreet  from  the  ground  where  Albany  now  (lands,  and 
wherein  it  was  held  that  the  purchafers  of  Tork-houfe 
could  not  make  a  carriage  road  to  come  out  into  Bur- 
lington-Jiftet.    The  Defendant's  land  therefore  abutted 
on  the  king's  highway,  it  was  immaterial  whether  on  the 
fide  or  the  end  of  it,  and  he  had  a  right  to  make  an  open- 
ing in  his  fence  and  come  out  and  ufe  the  way  without 
obftra&ion.     Although  the  commiffioners  of  the  pave- 
ment had  never  paved  this  ftreet,  it  is  by  no  means  a 
confequence  that  it  was  not  a  common  highway  \  for  the 
paving  a&s  leave  a  certain  number  of  ftreets  called  op* 
tional  ftreets,  i.  e.  giving  the  inhabitants  an  option  for 
each  to  pave  his  own  pavement  on  his  own  fide,  and 
until  they  unite  to  call  on  the  commiffioners  to  pave  the 
ftreet  for  them,  the  commiffioners  have  no  authority. 
[Manrfiild  C.  J.     Suppofing  the  do&rine  of  the  Found- 
K  a  ling 
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1813.  ling  cafe  to  be  found,  it  comes  to  this  queftion  ;  when 
is  it  neceffary  to  put  up  a  bar  in  order  to  prevent  the 
land  being  dedicated  to  the  public?  Some  of  thefe 
houfes  were  built  20  or  30  years  ago :  the  ftreet  gradu- 
ally grew  larger :  perhaps  it  is  now  all  built :  but  it  never 
was  completely  paved.  There  was  evidence  that  die 
ground  was  very  uneven:  it  had  been  excavated.  There 
was  no  evidence  that  any  creature  ever  came  into  this 
ftreet  but  for  the  purpofe  of  going  to  one  of  thefe  houfes; 
and  if  he  had,  the  queftion  would  (till  have  remained, 
whether  he  had  a  right  fo  to  do.  Heath  J.  If  ufege  is 
evidence  of  dedication,  how  can  you  carry  the  dedica- 
tion further  than  the  ufage  i  And  the  evidence  does  not 
prove  an  ufege  to  pafs  on  any  further,  only  to  die  end 
and  back  again.  Chambre  J.  The  ufage  proved  is  an 
ufage  to  go  down  to  the  end.  If  there  is  a  fpace 
between  the  houfes  and  the  extremity,  however  fmall 
it  will  fuffice.  A  public  road  differs  from  a  private 
road  in  this  \  you  may  make  an  opening  in  your  fence 
and  go  into  it  in  any  part  of  the  length  of  the 
public  road,  or  at  the  end,  but  in  a  private  road  you 
muft  go  in  at  the  ufual  and  accuftomed  part.  I  cannot 
at  all  diftiqguifh  this  cafe  from  the  Foundling  Hofpital 
cafe.] 

The  Court  granted  a  rule  ni/i. 

Lens  Serjt.  in  Hilary  term  18 13  (hewed  caufe  againtt 
tins  rule.  He  relied  op  the  fa&  that  the  pavement  of 
John-jlreet  had  never  been  completed,  as  diftinguUhing 
this  cafe  from  that  of  the  Rugby  Charity  v.  Merryweatber. 
But  admitting  that  this  land  was  to  a  certain  degree  and 
quoad  hoc  to  be  confidered  as  dedicated  to  the  public,  al- 
though more  properly  fpeaking  it  was  a  mere  licence  to 
have  accefs  to  thofe  houfes  for  all  neceffary  purpofes  of 
the  inhabitants!  yet  that  differed  much  from  a  general 

public 
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public  way :  the  extent  of  the  right  could  only  be  com- 
inenfurate  wijh  the  extent  of  the  ufage  proved,  the  evi- 
dence wis  only  of  ufage  in  one  dire&ion,  for  perfons 
coming  from  the  eaftern  end  of  the  ftreet  to  the  houfes; 
which  ufer  only  extended  as  far  as  the  laft  door  on  each 
fide  of  the  way,  and  the  Plaintiffs  had  given  up  no  more 
of  the  ufe  and  enjoyment  of  their  land  than  what  was 
neceflary  for  the  convenience  of  the  inhabitants  of  thofe 
houfes;  but  the  barrier  which  the  Plaintiffs  had  eroded 
was  placed  beyond  all  that  they  had  built  and  paved.  To 
authorize  the  a&  of  the  Defendant,  k  was  neceflary 
that  the  way  fhould  extend  beyond  the  entrance  of  the 
laft  houfes  to  the  very  hOiJUum  of  the  Plaintiff's  land, 
otherwife  the  Defendant's  land  would  not  adjoin  the 
highway.  No  inference  arifes  favorable  to  the  Defend- 
ant from  the  circumftance  of  the  Plaintiffs  not  having 
maintained  a  fence  acrofs  the  end  of  the  ftreet  within 
their  own  land  j  for  until  the  Defendant  pulled  down 
his  wall,  the  Plaintiffs  had  the  benefit  of  it,  and  fo 
long,  therefore,  the  Plaintiffs  had  no  inducement  to 
ere&  a  fence  on  their  own  land,  becaufe  it  was  not  ne- 
ceflary for  fecuring  their  feveral  enjoyment  of  it. 

Shepherd)  in  fupport  of  his  rule.    There  is  no  fuch 

thing  as  a  highway  quoad  hoc :  there  are  only  two  forts 

of  way,  public  and  private :  if  this  be  a  way  only  for 

perfons  who  go  to  thofe  houfes,  it  is  a  private  way,  not 

a  highway.    A  perfon  dedicating  the  greater  part  of  his 

farad,  as  a  ftreet,  to  die  public  ufe,  may,  if  he  will, 

idem  a  part ;  the  Plaintiffs  would  have  done  fo,  if  they 

had  pievioufly  put  up  an  interior  fence,  to  prote£t  a  part 

of  die  labd,  as  in  Holland  v.  Johnfon,  coram  Cham/re  J., 

where  Sir  W.  PuJteneyhzd  put  up  a  fence  on  his  own 

ground,  and  preferved  it  fo  that  die  owner  of  the  adjoin*  ' 

dig  gMftd  fhtght  come  up  to  it,  but  not  to  go  over  it. 

K  3  There 
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1813.  There  is  herein  a  circumftance  which  is  very  ftrong  to 
(hew  that  the  Plaintiffs  meant  to  dedicate  the  bod  to 
the  public  1  that  they  have  built  the  party-wall  of  their 
end  houfe  half  on  the  Defendant's  ground,  which  it 
may  be  inferred  they  would  never  have  done,  if  they  had 
not  intended  the  ftreet  to  be  continued  over  the  De- 
fendant's land ;  and  if  they  intended  that,  they  necefiarily 
intended  to  make  Jobn-JIreet  a  public  ftreet.  [ Jfaiif- 
fieldCJ.  That  was  only  what  a  witnefs  ftated  by  in- 
ference ;  he,  did  not  ftate  it  as  a  fa& :  it  was  not  that 
he  knew  the  ancient  ftate  of  the  ground,  but  from  lines 
and  meafures  that  he  took,  he  fuppofed  it  to  be  fo. 
Perhaps  the  line  of  fence  was  not  ftraight.]  All  the 
evidence  there  is  of  any  dedication  of  this  land,  applies 
equally  to  all  the  land  up  to  the  extreme  JlJum  of  the 
Plaintiff's  property,  as  it  does  to  the  eaftern  part} 
and  therefore  the  Plaintiffs  are  too  late  in  building 
this  interior  fence  when  the  Defendant  pulls  down  his 
fence.  Lord  Kenyan  C.  J.  obferved,  in  the  Foundling 
Hojphal  cafe,  that  if  a  man  wifhes  not  to  dedicate  his 
land  to  the  public,  he  may  put  up  a  bar  to  denote  it. 
Rex  v.  Lloyd.  [Mansfield  C.  J.  and  GMsL  obfenred 
that  that  was  a  cafe  of  thoroughfare.']  That  circuqoftance 
makes  no  difference,  except  that  more  perfons  go 
through  a  thoroughfare  than  enter  a  cut  defac.  £Ma*s+ 
field  C.  J.  ExchiGve  of  the  Plaintiffs  and  Defendant, 
the  other  inhabitants  of  thefe  houfes  are  to  be  coo- 
fidered :  they  may  perhaps  like  that  this  Humid  be.  a 
public  way ;  but  certainly  it  is  a  very  different  thing  te 
the  inhabitants  of  a  ftreet,  whether  the  ftreet  is  public 
or  private ;  the  Plaintiffs'  would  have  done  a  thing  very 
wrong,  if  they  had  dedicated  to  the  public  die  land  of 
their  ftreet,  in  which  their  tenants  have  an  inteteft,  with* 
out  the  tenants*  confent] 

Cur.  afo.  twfc 

On 
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On  this  day  the   Judges    delivered  their  opinions 

wnnsim* 

Gibbs  J.  firft  ftated  the  cafe :  the  refult  of  which  he 
kid  was,  that  the  Defendant  put  up  a  fence  to  prevent 
perfons  from  paffing  through  the  ftreet  into  his  ground, 
and  from  paffing  from  the  Defendant's  ground  into  the 
Plaintiffs9.     The  Defendant  being  about  to  remove  his 
fence,  the  Plaintiffs  themfelves  put  a  fence  there.     The 
Plaintiffs  complain  of  the  Defendants  breaking  it  down, 
and  ufing  the  Plaintiffs'  foil  as  a  highway.    The  De- 
fendant fays  £hat  the  Plaintiffs  had  dedicated  it  to  the 
public.    Whether  they  have  or  not  is  a  queftion  depends 
ing  on  the  time  and  die  nature  of  the  enjoyment  which 
perfons  have  had  of  the  paffage  over  the  land.    I  will 
not  enter  into  the  queftion  whether  fuch  a  ftreet  as  this 
can  or  not  be  faid  to  be  fo  dedicated  to  the  public,  that 
a  perfon  having  oppofed  fuch  an  obftruftion  as  this  to 
the  paflage  of  the  fubjefts  up  to  a  certain  time,  can, 
after  a  time,  withdraw  that  obftru&ion,  and  tnfift  on  a 
paflage  through  from  his  own  adjoining  land,  and  ufe 
the  ftreet  as  a  highway.     There  can  be  no  doubt  that  if 
a  man  had  ere&ed  a  rail  at  the  extremity  of  his  land 
sgainft  the  hind  of  another,  he  might  thereby  reftrain 
others  from  paffing  3  if  he  had  drawn  a  thread  there,  it 
woald  have  done ;  why  it  ftiould  be  neceiary  to  put  a 
raO,  or  any  thing  there  at  all,  is  what  I  cannot  under- 
stand.   But  I  do  not  go  on  that  ground ;  let  it  be  re- 
membered, that  here  the  paving  is  not  completed.     In 
all  the  cafes  where  it  has  been  held  that  there  has  been 
a  dedication  of  a  way  to  the  public,  there  has  been  a 
considerable  fpace  of  time  of  ufer,  as  a  material  ingre- 
dient: in  one  of  the  moil  leading  cafes,  that  of  the 
FmmMing  Hofpiud*  1 1  Eqfl,  375.  n.,  Lord  Kenyan  treats 
that  as  a  very  material  ingredient  \  there  he  thinks  eight 
yean  is  a  fufficient  time  to  prefume  that  dereli£tion»  he 
fays  in  one  cafe  fix  years  were  held  fufftctent;  and 
K  4  though 
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though  the  fame  time  is  not  neceffary  to  dedicate  a 
highway  as  is  required  to  eftablHh  a  right  of  poffefiion 
to  land  againft  an  hoftile  claim,  yet  time  is  an  ingre- 
dient. Now  in  this  cafe  I  think  there  is  not  time 
enough  to  prefume  a  dedication.  The  foot-pavement 
was  finifhed,  the  horfe-way  was  not  completely  finifhed  ; 
there  had  been  a  negotiation  for  opening  it,  and  that 
had  gone  off.  The  owners  of  the  land  had  a  right  to 
fay  that  this  fhould  not  be  ufed  as  a  common  highway, 
but  only  as  an  occupation  way.  I  therefore  think  the 
Plaintiffs  are  entitled  to  maintain  their  verdid. 


Chambre  J.  The  fa£ts,  as  I  colleft  them,  and  on 
which  I  form  my  opinion,  are  thefe*  The  place  is 
called  John~Street%  it  croffes  Charlottefireet%  and  is  con- 
tinued beyond  it  as  far  as  the  ground  that  belongs  to 
the  Defendant)  it  is  completely  continued  thither,  and 
one  of  the  houfes  is  built  projecting  a  little  way  into  the 
Defendant's  land.  This  land  was  formerly  garden 
ground,  and  there  is  no  intermediate  ground  between 
thfe  Plaintiff's  land  and  the  ground  of  the  Defendant. 
Twenty-thiee  years  ago  Ditchman*  the  Plaintiff's  tenant, 
began  to  build  houfes  %  only  three  houfes  were  firft 
built :  they  were  at  the  end  next  to  the  Curtain^road^ 
perfons  began  foon  to  build  more  houfes,  and  they 
(hortly  extended  the  buildings  up  to  the  Defendant's 
ground.  The  eridence  as  to  paving  is  very  loofe,  and 
not  I  think  material,  for  it  is  not  neceffary  that  a  public 
way  (hould  be  paved ;  it  is  taken  as  if  the  ftreet  were 
paved  clofe  up  to  the  Defendant's  ground.  One  wit- 
nefs  thinks  it  was  paved  up  to  the  Defendant's  wall  on 
one  fide,  but  fpeaks  with  no  certainty ;  another  fays  he 
paved  it  quite  clofe  to  the  Defendant's  pales :  another 
fays,  Johnfireet  has  been  built  19  or  20  years ;  it  is  an 
open  public  ftreet 5  all  people  went  at  their  pleafure  5 
it  is  paved  up  to  the  Defendant's  wall,  lighted,  watched, 

and 
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ad  pa^ed  at  the  public  expence,  cleanfed  by  the  public  18 13 

fcavenger,  and  he  had  never  heard  of  any  interruption 
given  to  any  perfon  going  there :  horfes,  carts,  and  drays 
go  there.  The  parifh  furveyor  has  directed  the  removal  of 
nnifances  there.  It  is  treated  for  19  years  together  in  ail 
Tefpe&s  like  a  public  way.  One  witnefs  fays  that  the  laft 
houfe  is  continued  41  inches,  which  is  half  the  thicknefr 
of  a  party-wail,  into  Defendant's  land,  which  is  contended 
to  indicate  an  intention  of  the  Plaintiffs  to  have  the  row 
of  buildings  continued  and  prolonged  into  Defendant's 
land.  It  to  continues  till  within  a  year  before  the 
adion  brought,  when  the  Defendant  intending  to  con- 
tinue the  ftreet  over  his  own  land,  pulls  down  his  fence 
to  get  at  the  way*  The  Plaintiffs,  feeing  the  Defendant 
poll  down  his  wall,  ere&  a  fence  at  the  extremity  of 
their  own  land,  which  was  before  open  to  the  public, 
and  the  Defendant  pulls  it  down,  and  the  Plaintiffs 
bring  this  a&ion,  and  the.queftion  is,  whether  the  De- 
fendant is  juftified  in  what  he  has  done.  I  am  of  opinion 
that  this  land  is  a  public  high  way  5  it  is  a  ftreet,  and  a 
ftreet  is  laid  down  to  be  a  highway.  Parilh  officers  in- 
terfere and  govern  it.  I  think  public  convenience  re- 
quires it  (houkl  be  fo.  No  particular  time  is  neceffary 
for  evidence  of  a  dedication :  it  is  not,  like  a  grant,  pre- 
sumed from  length  of  time  :  if  the  aft  of  dedication  be 
unequivocal,  it  may  take  place  immediately:  for  in- 
ftance,  if  a  man  builds  a  double  tow  of  houfes  opening 
into  an  ancient  ftreet  at  each  end,  making  a  ftreet,  and 
fells  or  lets  the  houfes,  that  is  inftantly  a  highway.  It  was 
laid  at  the  bar,  juft  hinted  at,  but  not  relied  on,  that  there 
could  be  no  highway  in  a  tuldefac,  and  that  fuppofing  there 
might  be,  there  was  in  the  prefent  cafe  no  evidence  of  de- 
dication. Now  this  is  in  a  large  town:  the  inconvenience 
of  making  it  a  private  right  of  way  attached  to  fingular 
the  houfes  in  a  cul  dtfac  would  be  very  great  indeed.  If 
it  be  fucb,  every  one  who  goes  into  this  ftreet  is  a  tref- 

paffer, 
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1813.         paflfcr,  unlefs  he  goes  as  fervant  to  die  occupier  of  one 
"  '        of  the  houfes ;  he  muft  defend  himfelf  by  finding  out 

v#  who  has  the  fee,  and  pleading  a  juft  16  cation  by  deriving 

Hasdxk*        title  under  him  ;  or  rather  he  could  not  juftify  at  all  5 
it  would  be,  as  Lord  Kenyon  fays,  a  trap  to  make  per- 
fons  trefpaflers.     The  fituation  of  Queen-fquare>  Bloomf- 
hury%  has  been  mentioned ;  that  ftrengthens  my  argu- 
ment.    There  is  a  public  thoroughfare  through  Ormond- 
Jhrttty  DevonJhire:ftreeti  and   Gloucefttr-flreet,  all  on  the 
Southern  end ;  but  the  North  part  is  a  cut  de  fac.     If  it 
were  as  fuppofed,  the  tenant  in  fee  of  either  of  thofe 
houfes  could  not  take  a  walk  round  the  fquare,  he  has 
only  a  way  to  his  own  houfe,  and  back ;  if  he  went 
further,  he  would  trefpafs  on  his  neighbours.    This 
fence  was  ere&ed  originally  by  the  Defendant  as  a  de* 
fence  between  the*  two  gardens,  and  was  afterwards 
continued  to  prevent  trefpaffes  on  the  Defendant's  gar* 
den  from  the  ftreet.    The  Plaintifrs  might  have  put  up 
a  bar,  or  the  flighted  obftruftion,  and  prevented  the 
ftreet  from  reaching  to  the  extremity  of  their  ground, 
and  that  would  have  prevented  the  dedication.    There 
is  not  one  circumftance  in  the  Rugby  cafe  which  does 
not  apply  to  this  cafe :  there  is  a  flight  error  in  the 
report  in  dating  that  it  was  no  thoroughfare  by  reafon 
that  houfes  were  built  acrofs  at  the  end.    There  weve 
no  houfes  at  the  end.    I  have  the  briefs  on  both' fides  5 
I  was  in  the  caufe  $  the  profeflion  was  fatisfied  with  the 
decifion :  the  counfel  for  Rugby  were  not  only  fatisfied, 
but  predicted  the  event,  and  accounted,  for  it  on  the  prin- 
ciple that  the  Rugby  Charity  had  gone  to  the  extremity 
of  their  ground,  and  the  Foundling  Hofiikd  might  go 
from  the  extremity  of  their  ground  into  the  Plaintiff's 
ground  without  a  trefpafs,  and  might  ufe  it  as  a  high 
road.    The  premifes  had  indeed  been  in  leafe  rill  within 
the  lad  eight  years,  and  during  thofe  eight  years,  or 
grfeat  part  of  them,  there  was  a  negotiation  \  but  that, 
7  which 
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which  was  only  between  the  Plaintiffs  and  the  Defendants, 
was  held  infufficient  to  bar  the  public,  who  in  the  mean 
time  were  freely  ufing  the  way.    On  that  record  there 
was  not  only  an  iffue  on  the  highway,  but  feveral  iffues  . 
on  the  prefcriptive  right  of  the  Foundling  Hojpkal ;  what 
Lord  Kenyan  fays  of  the  right  of  the  Foundling  Hofpkal, 
relates  to  that  claim,  for  which  there  was  no  foundation, 
the  Foundling  Hofpital  having  been  juft  then  before  treat- 
ing with  the  Rugby  Charity  for  the  purchafe  of  a  way, 
and  the  verdift  was  taken  againft  the  Foundling  Hofpital 
on  thofe  iffues.     Lord  Kenyon  goes  on  the  fa£t  that  the 
public  had  had  the  free  ufe  of  the  way  up  to  the  extre- 
mity of  the  Plaintiffs'  land  abutting  on  the  land  of  the 
Foundling  Hofpital,  and  that  it  was  therefore  too  late 
for  the  Plaintiffs  to  refume  it.    There  was  a  period  of 
eight  years'  ufe.    If  time  be  material,  eight  years  is  not 
time  fufficient  to  prefume  a  grant ;  but  if  time  be  mate- 
rial, in  this  cafe  the  time  is  much  longer,  1 8  or  19  years, 
during  which  this  ftreet  has  been  ufed  as  a  public  way 
in  all  refpe&s,  except  that  it  is  not  a  thoroughfare  \  but 
jk>  time  is  requifite  to  an  aft  which  takes  place  imme- 
diately.   The  jury  in  the  Foundling  Hofpitalctfe  found  a 
verdi&  for  the  Defendant,  which  was  acquiefced  in,  and 
under  that  decifion  large  fums  have  been  expended,  and 
the  town   much   improved.      Other    mifchiefs  which 
would  arife  here,  are,  that  petfons  would  make  fuch  a 
do&rine  an  inftmment  of  great  extortion,   in  which 
{hough  our  law  does  not  interfere,  the  laws  of  certain 
other  countries  do,  and  juftice  and  good  confidence  and 
public  benefit  require  that  fuch  pra£Hces  Should  not  be 
favoured*    I  am  therefore  of  opinion  that  the  verdift 
cqght  to  be  for  Defendant. 
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Heath  J.  There  are  two  queftions  in  this  cafe  * 
fixft,  whether  there  has  been  any  dedication j  fecondly, 
whether  this  place  is  made  a  common  highway.    Firft, 

I  am 


140 


CASES  in  TRINITY  TERM 

I  am  of  opinion  there  is  no  eridence  here  of  a  dedica* 
tion.  No  a£k  is  necefiary  on  the  part  of  the  owner  of 
land,  while  his  work  is  unfiniflied,  to  evince  that  under 
tjhefecircumftances  he  does  not  dedicate  his  property  to 
the  public.  We  know  that  in  dedicating  churches  and 
church-yards,  and  anciently  temples,  there  is,  after  the 
work  is  completed,  a  formal  a£t  of  dedication.  I  think 
here  by  analogy  that  not  only  until  the  work  is  com- 
pleted, but  until  the  owner  has  (hewn  fome  intention  of 
dedicating  the  foil  to  the  public,  his  right  continues  of 
putting  up  a  bar  and  excluding  them,  otherwife  the 
building  of  every  houfe  and  laying  out  a  way  to  it  would 
eftablifh  a  public  way.  JffeBus  tutu  nomen  imponit  operi 
too.  No  fad  in  this  cafe  (hews  that  the  owner  meant 
to  give  the  public  any  right  over  this  land,  beyond  a 
right  of  paflage  to  the  refpe&ive  houfes.  The  right 
given  is  only  a  right  to  each  houfe,  and  as  to  idle  people 
going  there,  that  ought  to  make  no  difference  at  all. 
Hawk.  P.  C.  book  i.  cj6.  f.x.  cc  A  way  to  a  parifh- 
church,  or  to  the  common  fields  of  a  town,  or  to  a  pri- 
vate houfe,  or  perhaps  to  a  village,  and  which  terminates 
there,  and  is  for  the  benefit  of  the  particular  inhabit- 
ants of  fuch  parifli,  houfe,  or  village  only,  may  be  called 
a  private  way,  but  not  a  highway,  becaufe  it  belongeth 
not  to  all  the  king's  fubje£ts,  but  only  to  fome  particu- 
lar perfons,  and  each  of  which,  as  it  feems,  may  have 
an  aftion  on  the  cafe  for  a  nufance  therein."  The  au~ 
thorities  he  cites  are  exa&ly  in  point :  is  then  a  nijtpruu 
decifion  to  overturn  the  ancient  eftablifiied  law .  of  the 
land  ?  I  can  eafily  account  for  acquiefcence  in  that 
decifion ;  each  party  was  trying  it  at  his  own  expence, 
and  neither  could  benefit  by  it.  The  bar  in  the  Rugij 
cafe  was  at  the  extremity,  not  at  the  entrance  of  the 
ftreet.  The  ancient  form  of  indi&ment  always  (hewed 
both  the  termini  of  a  public  highway,  and  the  reafon 
was,  that  if  the  way  did  not  lead  from  town  to  town,  it 

was 
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was  not  a  highway.  How  then  can  a  ftreet  like  this, 
which  is  no  thoroughfare,  be  deemed  a  public  highway  ? 
For  thefe  rpafons  I  am  of  opinion  that  the  Plaintiffs  are 
entitled  to  recover. 


Woodykh 

v. 
Haddev. 


Mansfield  C.  J.     I  am  of  opinion  the  Plaintiffs  are 
entitled  to  recover,  and  that  this  did  not  amount  to  what 
is  called  a  dedication :  a  perfon  lets  land  to  other  per- 
fons  who  build  houfes  on  building  leafes,  which  is  juft 
the  fame  thing  in  effed  as  if  he  had  built  them  himfelf ; 
a  few  houfes  are  built  firft,  and  the  work  proceeds  until 
they  are  built  up  to  the  Defendant's  ground.    There 
muft  be  a  way  to  thefe  houfes,  and  the  carts  and  car- 
riages which  went  there,  went  only  to  thefe  houfes,  and 
could  go  no  where  elfe,  becaufe  of  the  wall  at  the  end. 
Now  it  is  admitted,  that  if  the  Plaintiffs  themfelves  had 
built  another  wall  at  the  extremity,  their  rights  would 
have  been  fafe  j  but  what  difference  could  that  have 
made  as  to  the  ufe  of  the  ftreet ;  perfons  could  ftill  go 
to  the  end  of  it,  and  that  wall  would  not  have  interfered 
with  them.     As  to  the  paving,  lighting,  cleanfing,  and 
watching,  every  parilh  in  London  now  has  an  ad  of  par- 
liament, as  I  fuppofe  this  had,  therefore  every  thing 
would  have  been  done  which  has  been  done,  though 
there  were  no  idea  of  a  dedication  to  the  public,  and 
although  the  Plaintiffs  had  built  a  wall  on  their  own  land 
before  they  built  the  firft  houfe.    I  had  at  the  trial,  and 
have  therefore  ftill,  a  great  difficulty  to  fee  any  good 
reafon  why  the  Plaintiffs  ihould  build  another  fence, 
while  there  was  a  fence  already  there.    Suppofe  there 
had  been  a  houfe  there,  or  a  hedge,  or  the  ftrongeft  wall 
poffible,  what  difference  would  it  make  ?    Lord  Kenyan 
and  my  Brother  Chambrc  fay,  this  would  be  a  fnare  for 
trefpafiers.     I  {hink  not.    While  it  was  open  without 
any  notice  affixed  not  to  come  there,  I  think  its  being 
open,  and  inviting  perfons,  would  fupport  a  plea  of 

licence. 
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licence.  At  lead,  I  think,  to  fupport  any  thing  like  a 
dedication,  it  mud  be  finiflied  as  a  perfect  ftreet :  now 
this  was  not  fuch :  a  witnefs  named  Sumptfr  proved, 
that  though  the  footway  on  each  fide  was  complete  to 
the  end,  the  horfeway  was  paved  only  half  th*  way,  I 
think  that  a  ftreet  cannot  be  held  to  be  finiflied,  unlefs 
paved.  Certainly  it  would  not  be  very  convenient.  I 
therefore  think  this  ftreet  never  was  dedicated  to  the 
public,  and  I  do  not  know  that  if  it  were  a  public  ftreet 
perfe&ed,  that  it  is  therefore  a  public  way  for  all  pur- 
pofes :  all  that  perfons  can  require  is  a  right  of  paffing, 
and,  as  at  prefent  advifed,  I  do  not  know  that  perfons 
coming  with  horfes  and  carriages  to  exercife  for  their 
recreation  round  a  fquare,  and  breaking  up  the  pave- 
meut,  have  a  right  to  do  it,  or  that  they  would  not 
be  trefpaffers,  after  notice  to  abftain.  But  it  is  not  ne~ 
ceflary  to  moot  that  here.  No  one  can  refpe£h  Lord 
Kenyan  more  than  I  do,  but  I  always  thought  as  to  the 
Rugky  cafe,  there  was  reafon  to  doubt  -that.  I  never 
could  difcover  when  die  dedication  began :  he  fays,  that 
during  the  leafe  there  was  no  dedication,  but  that  eight 
years'  acquiefcence  afterwards  were  fufficient :  he  fays, 
that  in  another  cafe  fix  years  were  held  to  be  enough, 
not  naming  the  cafe %  if  fix,  why  not  one  ?  why  not 
half  a  year  ?  It  would  then  become  neceflary  for  every 
reverfioner  coming  into  poffeflion  of  his  eftate  after  a 
leafe,  inftantly  to  put  up  fences  all  round  his  property, 
to  prevent  dedication.  It  is  a  different  queftion,  whe- 
ther if  there  had  been  at  an  early  period  any  intimation 
of  an  intention  of  the'  Defendant  to  pull  down  his  fence, 
and  make  a  thoroughfare  to  the  end  of  the  world,  it 
would  have  been  incumbAt  on  die  Plaintiff?,  in  order 
to  prevent  the  public  right  from  attaching,  to  put  up 
another  fence  j  but  no  fuch  notice  having  been  given,: 
I  do  not  think  it  was  neceflary  for  the  Plaintiff*  fo  to 
do.     It  is  infimiatcd  that  this  was  an  attempt  of  the 

Plaintiffs 
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Pbintifia  to  extort  a  film  for  palling  over  this  way,  but 
I  think  the  Plaintiffs  would  not  ad  handfomely,  if  le- 
gally, if  for  any  price,  without  the  confent  of  their  te- 
nants, the  inhabitants  of  thefe  houfes,  they  fhould  agree 
to  its  becoming  a  public  way  j  for  there  are  many  con- 
veniences attending  a  private  cut  de  fac3  of  which,  having 
fo  let  it  to  them,  the  leflbrs  have  no  right  to  deprive 
them.  For  thefe  reafons  I  am  opinion  that  the  verdift 
for  the  Plaintiffs  ought  to  ftand,  and  that  the  rule 
muftbe 

Discharged. 
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Sir  Charges  Brisbane,  Knt.  v.  D acres,  Wi- 
dow, Executrix  of  Admiral  D acres. 
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THE  was  an  a£Hon  of  affumtfit  for  money  had  and 
received,  to  which  the  Defendant  pleaded  the  ge- 
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the  commander  of 
one  of  his' ma-    2,flr£Uj[ 
neral  iffue,  and  at  the  trial  of  the  caufe  before  Mans-  jefty*«  ftps  of 

J&W  C.  J.,  at  the  firft  fittings  within  Hilary  term  1813,  toudhZT1  ** 

a  rerdia  was  found  for  the  Defendant,  fubjeft  to  the  freight,  the  bid. 

opinion  of  the  Court  on  the  following  cafe.  I*011  °f  private 

merchants,  with- 
out an  order  front 
an  authority  competent  to  command  him  to  perform  thatfervke. 

If  1  perfon  with  knowledge  of  the  falls,  but  under  a  mifUke  as  to  the  law,  pays 
over  to  another,  claiming  it  as  a  right,  money  which  he  was  hot  compellable  to  pay, 
he  cannot*  upon  discovering  what  his  legal  right  was,  recover  it  back,  there  being 
nothing  againil  cosfcience  in  the  other  party's  retaining  it  • 

The  captain  of  a  king's  fliip  brought  home  in  her  public  treafure  upon  the  public 
ffrtice,  and  treafure  of  individual*  for  his  own  emolument ;  he  received  freight  for 
both,  and  paid  over  one  third  of  it,  according  to  an  uiage  heretofore  eftabliihed  in  the 
navy,  to  the  admiral  under  whofe  command  he  failed.  Difcovering  that  the  law  does 
not  compel  captains  to  pay  to  admirals  one  third  of  the  freight ;  the  captain  brought 
an  action  for  money  had  and  received,  to  recover  it  back  from  the  admiral's  executrix : 
Held  that  he  could  not  recover  hack  the  private  freight,  became  the  whole  of  that 
tranla&on  was  illegal,  nor  the  public  freight,  becaufe  he  had  paid  it  with  full  know- 
Wgeel  the  facrt,  although  in  ignorance  of  the  law,  and  becaufe  it  was  not  againft  con- 
■HtBCt  fer  the  execatrixto  retain  it.    By  three  again!!  CbambreJ. 
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1 8 13.  In  the  year  1804  /.  R.  Dacres  Efq.,  "the  Defendant's 

— v  -^ 


Brisbane        teftator,  was  appointed  commander  in  chief  of  his  ma- 
v.  jefty's  (hips  and  veffels  on  the  Jamaica  ftation,  and  before 

Dacrv,  anc|  at  t]le  tjme  of  the  failing  of  H.  M.  S.  the  Arethufay 
as  hereinafter  mentioned,  (he  was  under  the  command 
of  Admiral  Dacres,  as  fuch  commander  in  chief,  and 
while  (he  continued  under  fuch  his  command,  he,  in  the 
month  of  April  1 808,  ordered  the  Plaintiff,  (who  was 
then  captain  or  commander  of  the  Arethufa,  then  lying 
off  Jamaica,)  to  receive  on  board  thereof  700,000  dol- 
lars belonging  to  government,  and  proceed  with  -the 
fame  to  Port/mouth.  The  Plaintiff  in  purfuance  of  and 
under  that  order  received  the  dollars  on  board,  and 
failed  to,  and  delivered  them  at  Port/mouth.  The  Are* 
tbufa,  previous  to  her  fo  failing,  alfo  received  on  board 
1*530*000  dollars  belonging  to  private  individuals, 
which  the  Plaintiff  caufed  to  be  delivered  at  the  Bank  of 
England,  for  the  ufe  and  benefit  of  the  perfons  to  whom 
they  were  configned,  in  conformity  to  bills  of  lading 
figned  by  him  for  fuch  delivery.  The  Plaintiff  on  the 
third  day  of  Nruemter  1808,  received,  through  his 
agent,  from  the  Bank  of  England,  for  the  freight  of  the 
1*530*000  dollars  belonging  to  private  individuals,  the 
fum  of  7438/.  1 8 /.  5 d.  The  Plaintiff  alfo,  through  his 
agent,  on  the  16th  day  of  March  1809,  received  from 
his  majefty's  treafury,  for  the  freight  of  the  dollars 
belonging  to  government,  the  fum  of  850/.  net,  by 
virtue  of  the  following  warrant:  George  Rex.  Our 
will  and  pleafure  is,  that  out  of  any  money  in  your 
hands  that  may  be  imprefted  to  you  for  this  fervice* 
you  do  iffue  and  pay,  or  caufe  to  be  iffued  and  paid 
unto  our  trufty  and  well  beloved  Sir  Charles  Brif- 
hanc,  or  his  affigns,  the  fum  of  850/.  without  deduc- 
tion and  without  account,  which  we  are  gracioufly 
pleafed  to  allow  him  for  freight  of  fpecie,  conveyed  by 
him  on  board  our  (hip  Arethufa,  from  Jamaica  to  Portf- 

mouths 
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wmth :  and  this  (hall  be  at  well  to  you  for  making 

the  kid  payment,  as  to  the  coramiffiotiers  for  auditing 

our  public  account*,  as  all  others  concerned  in  palling 

your  laid  accounts,  for  allowing  thfc  fame  thereupon,  a 

fufficient warrant.  Given  at  St.  James's,  if  November  1808* 

By  his  majefty's  command,  W.  Broderick,  Sp.  Percetal, 

W.  &  Bourne.,     To  the  paymafter  general  of  guards, 

garrifons,  and  land  forces.      Sir  C.  Brijbane  850/.,  for 

freight  on  fpecie  conveyed  by  him  from  Jamaica  to 

Port/mouth.     When  an  order  is  fo  given '  by  an  admiral 

commanding  in  chief  to  a  captain,  the  latter  ads  under 

the  command  of  the  admiral,  and  not  under  a  feparate 

admiralty  order ;  and  the  Arethufa  was  difpatched  on  this 

fenrice  by  Admiral  D acres,  and  during  the  whole  of  fuch 

fervice  was  a&ing  under  his  orders. 

The  cafe  then  dated  the  ufage  of  the  navy  with  re- 
fpeft  to  payment  of  freight  on  the  carriage  of  bullion, 
previous  to  the  year  1801,  the  discontinuance  of  it  in 
that  year,  the  correfpondence  between  the  Secretary  of 
the  Admiralty  and  the  Secretary  of  the  Treafury,  which 
took  place  in  1807,  and  the  orders  of  the  Lords  of  the 
Admiralty  made  thereupon,  in  the  fame  terms  as  the 
fame  are  detailed  in  the  cafe  of  Montague  v.  Janverin, 
ante,  VoLIV.  446.     The  cafe  further  ftated  that  fine* 
the  making  of  fuch  order,  the  captains  of  his  majefty's 
navy  have  constantly  received  the  allowance  therein 
mentioned  for  conveying  public  money,  and  according 
to  the  ufage,  had  been  required  to  pay,  and  had  paid 
as  well  one-third  thereof,  as  alfo  one-third  of  the  freight 
for  conveying  private  money,  to  the  commander  in  chief 
under  whofe  command  they  were ;  and  that  in  the  pre* 
fent  cafe,  the  fum  of  2500A  was  on  the  22d  of  No- 
vember i$o$,  paid  by  the  prize  or  navy  agent  of  the 
Plaintiff,  (by  whom  the  fame  had  been  previoufly  re* 
cehred,)  to  the  late  Aimiral  D acres,  on  account,  and  in 
part  payment  of  one-third  of  the  freight  of  the  money 
Vot.V.  h  ft 
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fo  conveyed  by  the  Arcthuja>  (that  is  to  fay,)  the  fum 
of  2479/.  z  2J*  -9^*»  ^or  one-third  of  the  freight  of  the 
private  money,  and  the  fum  of  20/.  qs.  3*/.,  refidue  of 
the  2500/.,  on  account,  and  in  part  of  one-third  of  the 
freight  of  the  public  money,  fo  conveyed  by  that  (hip, 
which  payment  was  made  on  the  behalf,  and  account, 
and  with  the  fan  ft  ion  of  the  Plaintiff,  with  knowledge 
of  the  circumftances  before  dated,  but  under  an  idea  of 
a  right  in  the  admiral  to  a  third  of  fuch  freight,  on 
the  ground  of  the  beforementioned  ufage  j  and  for  the 
recovery  of  which  fum  of  2500/.,  the  prefent  aftion 
was  brought.  The  queftion  for  the  opinion  of  the 
Court  was,  whether  under  the  circumftances  ftated,  the 
Plaintiff  was  entitled  to  recover :  if  he  was,  the  verdict 
was  to  be  entered  for  the  Plaintiff,  for  fuch  fum  as  the 
Court  (hould  direffc ;  and  if  not,  the  prefent  verdict  for 
the  Defendant  was  to  (land. 


Beft  Serjt.,  for  the  Plaintiff,  in  Eajler  term  1813,  con- 
tended  that  he  was  entitled  to  recover  back  as  well 
the  proportion  of  the  private  as  of  the  public  freight, 
which  he  had  paid  over.  The  circum (lance  that  the 
Plaintiff  has  paid  over  this  money,  with  a  knowledge 
of  all  the  fafts,  will  not  prevent  him  from  recover- 
ing now,  if  he  could  refift  making  the  payment  in  cafe 
the  money  were v  ft  ill  in  his  hands ;  for  this  payment  being 
made  under  the  circumftances  of  a  fuppofed  legal  cuf- 
torn,  prevalent  in  the  navy,  will  not  be  confidered  as 
a  mere  voluntary  payment.  The  rule  laid  down  in  the 
cafe  of  Bilbie  v.  LumUyt  2  Ea/l,  469.  is  much  too 
narrow,  is  contradicted  by  previous  decifions,  and  is 
not  warranted  by  the  cafe  of  Lowry  v.  Bourdieu,  Doug* 
467.,  to  which  Lord  Elknborough  C.  J.  refers.  It  was 
a  cafe  where  100/.  had  been  paid  by  an  underwriter 
upon  a  total  lofs  after  concealment  by  the  affured  of  a 
material  letter,  with  a  fubfequcnt  knowledge  of  the 
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contents  of  the  letter  ;  and  Lord  Ellenbarough  faid,  the 
only  cafe  where  it  had    been  held  that    money  paid 
with  a  knowledge  of  the  fads,  but  in  ignorance  of  the 
law,  could  be  recovered  back,  was  that  of  Chalfield  v. 
Paxton,  note  ibid.     But  that  is  not  fo.     The  rule  in  all 
the  previous  cafes  is,  it  (hall  not  be  recovered  back,  if 
it  be  conGftent  with  honour  and  confcience  to  retain  if, 
but  otherwife  it  fliall.      [Gibbs  J.    T*he  principle  has 
always  been  this,  whenever  the  money  has  been  paid  iff 
confequence  of  a  demand,  ad  of  a  right,  then,  although 
the  demand  was   unfounded,  the   payment  cannot  be 
recovered  back.     There  is  a  cafe  of  money  paid  under 
diftrefs,  for  (landings  in  a  market ;  though   the  party 
had  no  right  to  diftrain,  the  money  could  not  be  re- 
covered back.]   'Thofe  are  cafes  where  a  man  is  called 
upon  to  pay  by  compulfion  :  this  is  a  voluntary  payment. 
[Gibbs  J.    We  muft  take  this  payment  to  have  been 
made  under  a  demand  of  right.]    Bilbie  v.  Lumley  is  the 
only  cafe  which  decides  that  money  paid  which  it  i» 
againft  confcience   to  retain,    may   not  be  recovered. 
Farmer*.  Arundel,  2  Bl.  824.  De  Grey  C.  J.  fays,  "  for 
money  paid  by   one  man  to  another,  under  a  miftake 
either  of  fad,  or  of  law,  or  by  deceit,  this  a£Hon  will  cer- 
tainly lie  "     [Mansfield  C.  J.     That  pofition  is  fo  large, 
that  it  would  overturn  all  the  cafes.]     Bize  v.  Dickafon 
and  Another,  affignees  of  Burtenjblag,  l  Term  Rep.  286.,  . 
goes  to  the  full  extent  of  the  dottrine  laid  down  by 
DeGrey  C.  J.     There  a  man  having  a  right  to  dedu£fc 
655/.,  did  not  deduQ:  it,  but  paid  the  whole  of  his  debt, 
and  fued  afterwards  to  recover  what'  he  ought  to  have 
deduced.     Lord  M ansfield  fays,  the  rule  is,  that  where' 
money  is  paid  under  a  miftake,  which  there  was  no 
ground  to  claim   in  confcience,   the  party  may  recover 
it  back  again  by  this  kind  of  aftion.     This  cafe  there- 
fore fupports  that  of  Farmer  v.  Arundel,  and  carries  the 
principle  as  far  as  DeGreyCJ.,  eftablifhing  that  the 
L  2  true 
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tfoe  criterion  is  the  honefty  of  the  cafe,  and  not  the 
knowledge.  [Heath  J.  Set-off  is  in  fayour  of  the  De- 
fendant, and  the  Defendant  may  waive  that  if  he  pleafes, 
and  "bring  his  adion  for  the  debt.]  Lord  Mansfield 
does  not  put  it  on  that  ground,  and  the  bankruptcy 
which  had  intervened  had  changed  the  fituation  of  the 
parties,  fo  that  the  Plaintiff  could  not  recover  his 
entire  debt*  as  againft  the  aflignees  he  could  only 
receive  a  dividend.  It  warf  on  the  8th  May  1811,  that 
the  cafe  of  Montague  v.  Janverin  was  decided  in  this 
court.  That  was  an  a£Hon  by  the  admiral  to  recover 
his  (hare  of  the  freight  of  bullion  5  and  that  was  the 
firft  cafe  in  which,  to  ufe  an  expreffion  of  the  witnefs, 
Sir  Roger  Curtis,  the  twilight  began  to  be  let  in  j  this 
payment  was  made  before  the  twilight  began  to  dawn. 
Brijbane  v.  Dacres  is  a  ftronger  cafe  for  the  Plaintiff 
than  Bixe  v.  Dickafon  ;  there  was  no  cuftom  prevailing 
in  that  cafe ;  but  here  the  Plaintiff  would,  before  that 
jlecifion,  have  thought  it  a  breach  of  his  naval  duty,  to 

,  refill  the  payment :  the  moment  the  Court  decided  that 
fuch  a  payment  was  not  confident  with  law,  this  a£fcion 
Was  brought.  Admitting  that  money  paid,  which  was 
due  in  honour  and  confeience,   though  the   demand 

/  could  not  be  enforced  at  law,  cannot  be  recovered  back. 
Admiral  Dacres's  reprefentatives  have  no  pretence,  either 
in  honour  or  in  confeience,  to  retain  one  penny  of  this 
money :  the  Plaintiff  has  run  all  the  rifle,  and  borne  all 
|he  refponfibility.  Who  then  ought  to  receive  the 
money  ?  In  Hodgfon  v.  Fullarton,  C.  P.,  Eafter  term 
1813,  the  captain  of  a  king's  veflel  was  in  this  court 
obliged  to  pay  1500/.  for  dollars,  the  property  of  indi- 
viduals, which  had  been  committed  to  his  care  to  bring 
home  on  freight,  and  for  which  he  had  figned  bills  of 
jading,  becaufe  they  were  ftolen  by  the  crew.  No  ad- 
miral would  contribute  one  farthing  to  this  lofs.  This 
money  is  earned  by  the  captain's  labour,  and  fecured  by 
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his  refponfibility ;  and  it  is  againft  honour  and  confcience 
in  the  Defendant  to  retain  the  earnings  of  the  Plaintiff. 
The  cafe  of  Montague  v.  Janverin  is  dire£Hy  applicable 
to  all  freight  of  the  public  money,  and  it  equally  goes 
in  principle  to  all  freight  of  private  money:  indeed 
the  principle  is  ftronger  in  that  cafe,  for,  with  refpett 
to  public  money,  there  is  no  temptation  to  detach  (hips 
from  their  proper  fervice,  becaufe  they  are  not  fent 
except  where  the  exigencies  of  the  government  require 
it.  But  this  right  is  put  on  a  cuftom.  How  can  fuch  a 
cuftom  have  a  good  beginning? 
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Lens  Seijt.  for  the  Defendant,  declined  to  combat  the 
cafe  of  Montagu  v.  Janverin,  but  obferved  that  there 
might  be  a  diftin&ion  between  the  freight  of  public  and 
of  private  money.    [GibbsJ.  accJ]    But  the  Defendant's 
right  to  retain  this  money  is  perfe&ly  independent  of 
that  cafe,  which  concerned  public  treafure  only,  nor  is  it 
affe&ed  by  the  extenfion  of  the  principle  to  the  freight 
of  private  bullion,  which  may  be  admitted,  becaufe  the 
interruption  and  fufpenfion  of  the  pra£Uce  may  be  21 
fufficient  reafon  why  fuch  a  pra&ice  cannot  be  eftab- 
lifhed  as  a  legal  cuftom.    The  principle  which  is  to 
govern  this  cafe,  is  not,  as  is  fuppofed,  that  every  man 
may  recover  money  which  it  is  not  againft  confcience 
to    recover.      The   public   convenience    requires  that 
thefe  matters  Ihould  reft  in  quiet.     Here  the  Plaintiff, 
finding  out  in  181 1,  that  his  own  notion  of  law  was 
erroneous,  comes  to  refcind  in  18 13  his  own  voluntary 
payment  made  in  1808,  by  bringing  this  a&ion,  years 
after  the  deceafe  of  Admiral  Dacres,  againft  his  execu- 
trix, who  comes  to  the  affets,  not  knowing  of  thefe 
claims.    When  a  perfon  knowing  all  the  circumftances* 
without  fraud  or  undue  influence  being  employed  on 
the  one  fide  or  the  other,  pays  money,   it  is  not  juft# 
that  if  he  finds  afterwards,  by  looking  ii>to  a  book  of 
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feports,  that  he  was  miftaken  in  the  law,  he  may  there- 
fore recover  it  back.  How  is  it  againft  confidence  for 
the  executrix  to  retain  that  which  (he  finds  in  the  funds 
of  her  teftator  ?  A  miftake  made  in  the  principle  of 
law  does  not  alone  make  it  to  be  againft  confcience  that 
a  perfon  who  has  received  money  {hall  retain  it,  nor  will 
it  fupport  this  a&ion.  The  parties  both  thought  they 
were  doing  what  was  right  and  ufual.  The  new  light 
is  a  light  on  the  point  of  law,  not  on  the  fa&.  Nothing 
induced  the  Plaintiff  to  pay  this  money,  but  his  own 
perfuafion  that  he  ought  to  pay  it.  A  man  who  knows 
all  the  fafts  of  his  cafe,  is  apprized  of  all  his  rights. 
Lvutry  v.  Bourdieu9  Doug.  468.  Ignorantia  legis  note 
txcufat.  If  this  con  ft  ru  ft  ion  were  not  to  prevail,  the 
ignorantia  juris  would  be  reduced  to  a  very  narrow 
maxim.  The  Plaintiff  embarked  in  this  fervice  under 
the  idea  and  condition  that  "the  admiral  was  to  claim 
one-third,  and  if  confcience  has  any  thing  to  do  with 
the  cafe,  it  is  againft  confcience  and  honour  not  to  allow 
it  him  now :  but  confcience  has  nothing  to  do  with  it 
on  either  fide.  Bilbie  v.  Lumley  lays  down  the  principle, 
that  although  the  claim  be  difputable  which  a  party 
choofes  to  pay,  it  does  not  follow  that  when  he  changes 
his  mind,  or  is  better  informed  on  the  law,  he  may 
therefore  recover  the  money  back.  No  former  decifion 
oppofite  to  Bilbie  v.  Lumley  has  been  cited :  cafes  have 
been  cited  where  one  party  may  recover  back  money 
becaufe  it  has  been  againft  confcience  for  the  other  to 
retain  it,  but  nothing  more.  Bize  v.  Diclafon  is  nothing 
like  this.  It  does  not  appear  what  the  cafe  of  Farmer 
1.  Arundel  wa&\  but  it  is  wholly  different  from  the 
prefent. 


Beft  in  reply.  No  cafe  has  been  cited  to  fortify  BilUt 
t.  Lumley.  Lowry  v.  Bourdieu  was  an  a&ion  brought  to 
recover  back  a  premium  paid  on  a  policy  without  in- 
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tereft,  which  was  a  gaming  policy,  and  contrary  to  an 
ad  of  parliament,  and  in  pari^deliclo  potior  eft  conditio 
poffidentis.  There  is  no  crime  here.  Butter  J.  ufes  the 
words  cited,  but  (till  he  decides  on  the  fame  ground  as 
the  other  judges,  although  he  adds,  ignofantia  juris  nori 
excufat.  He  goes  on  to  obferve,  «  this  is  a  mere^gaming 
policy  f  he  cites  Walker  v.  Chapman,  and  dwells  mainly 
on  the  point  that  the  contraft  was  ftill  executory :  and 
Lord  Mansfield  cautioned  againft  applying  the  rule  to 
cafes  of  oppreffion,  becaufe  the  parties  were  not  then 
in  pari  deliclo.  An  ob iter  diclum  of  Butter  J.  not  benring 
on  the  point  there  decided,  will  not  prevail  againft  the 
opinion  of  De  Grey  and  the  decided  cafes.  Therefore 
Bilbie  v.  Lumley  is  the  firft  decifion  on  that  principle. 
Jt  was  not  againft  confcience  to  receive  this  money,  for 
it  was  then  thought  the  law  gave  it  to  tHe  admiral  j  it 
began  to  be  againft  confcience  to  retain  it,  when  the 
parties  found  that  the  law  was  different. 

Cur.  adv.  vult. 


1813. 

*  ■    ■»■  ■■* 
Brisbane 

v. 
DACtltf. 


On  this  day  the  Judges  of  the  Court  delivered  their 
opinions  feriatim. 


Gibbs  J.  read  the  warrant.  I  read  this  particularly, 
becaufe  it  has  been  contended  that  the  terms  of  the 
warrant  give  the  reward  to  the  captains  exclufively.  I 
do  not  know  that  it  is  neceffary  for  me  to  ftate  the  cor- 
refpondence  ;  the  fum  of  it  is  this,  that  the  lords  of  the 
treafury  propofed  to  the  lords  of  the  admiralty  that  a 
certain  fum  fhould  be  paid  to  the  commanders  of  0iipe 
of  war  which  fhould  carry  dollars ;  the  admiralty  fell 
into  this,  and  agreed  that  an  allowance  (hould  be  made 
to  the  commanders  of  fuch  (hips  as  (hall  carry  treafure  1 
the  purpofe  of  fetting  out  thefe  letters  is,  to  (hew  chat 
the  terms  of  them  apply  only  to  the  captains  com- 
Banding  thefe  (hips,  without  any  reference  to  the  ad* 
L  4  mini* 
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1813*  mirals.    The  cafe  then  Rates  that  the  payment  wat 

made  on  the  behalf  and  account,  and  with  the  {an£kk>n 
of  the  Plaintiff,  but  under  an  idea  that  be  was  bound  to 
pay  it  under  the  practice.  With  refpe&  to  the  freight 
of  private  dollars,  we  are  all  agreed ;  and  as  captain 
Brijbanc  had  no  right  to  carry  thofe  dollars  at  all,  and 
ftipulated  for  and  received  a  freight  to  which  he  had 
no  right,  and  afterwards  in  purfuance  of  an  underftand~ 
pig  with  Admiral  Dacrts>  imparted  a  part  to  him  in  man- 
ner agreed  on  *  we  are  all  of  opinion,  that  this  carrying 
of  the  dollars  was  an  illegal  tranfadion,  that  the  whole 
which  followed  was  tainted  with  the  fame  illegality,  anc\ 
that  the  money  paid  cannot  be  recovered  at  all,  inafmuch 
as  the  captain  could  not  lawfully  employ  the  fbip  and 
crew,  which  ought  to  be  employed  in  the  fervice  of  his 
majefty,  in  carrying  bullion  for  individuals.  I  think  as  to 
the  20/.,  he  cannot  recover  back  the  one-third  of  that. 
We  mud  take  this  payment  to  have  been  made  under  a 
demand  of  right,  and  I  think  that  where  a  man  demands 
money  of  another  as  a  matter  of  right,  and  that  other, 
with  a  full  knowledge  of  the  facls  upon  which  the 
demand  is  founded,  has  paid  a  fum,  he  never  can  reco- 
ver back  the  fum  he  has  fo  voluntarily  paid.  It  may  be* 
that  upon  a  further  view  he  may  form  a  different  opi- 
nion of  the  law,  and  it  may  be,  his  fubfequent  opinion 
may  be  the  correct  one.  If  we  were  to  hold  otherwife, 
I  think  many  inconveniences  may  arife  5  there  are  many 
doubtful  queftions  of  law :  when  they  arife,  the  De- 
fendant has  an  option,  either  to  litigate  the  queftion,  or 
to  fttbmit  to  the  demand,  and  pay  the  money.  I  think, 
that  by  fubmitting  to  the  demand,  he  that  pays  the 
money  giva  it  to  the  perfon  to  whom  he  pays  it, 
and  makes  it  his,  and  clofes  the  transition  betweea 
them.  J}e  who  receives  it  has  a  right  to  confider  it  as 
his  without  difpute :  he  fpends  it  in  confidence  that  it 
is  his$  and  it  would  be  moft  mifchievous  and  unjuft, 
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if  be  who  has  acquiefcfcd  in  the  right  by  fuch  voluntary 
payment,  (hould  be  at  liberty,  at  any  time  within  the 
ftatute  of  limitations,  to  rip  up  the  matter,  and  recover 
back  the  money.  He  who  received  it  is  not  in  the  fame 
condition :  he  has  fpent  it  in  the  confidence  it  was  his, 
and  perhaps  has  np  means  of  repayment.  I  am  aware 
cafes  were  cited  at  the  bar,  in  which  were  difia  that 
fuffls  paid  under  a  miftake  of  the  law  might  be  recovered 
back,  though  paid  with  a  knowledge  of  the  fads ;  but 
there  are  none  of  thefe  cafes  which  may  not  be  flip* 
ported  on  a  much  founder  ground.  In  the  cafe  of  Far* 
mer  v.  Arundsl,  2  BU  Rep.  825.,  De  Grty  Q.  J.  indeed 
lays:  "  When  money  is  paid  by  one  man  to  another  en 
a  miftake  either  of  fad,  or  of  law,  or  by  deceit,  this 
a&ion  (of  money  had  and  received)  will  certainly  tig." 
Now  the  cafe  did  not  call  for  this  proportion  fo  gtna* 
rally  expreffed  >  and  I  do  think*  that  do&rine,  laid  down 
fo  very  widely  and  generally,  where  it  is  not  called  for 
by  the  circumftances  of  the  cafe,  is  but  little  to  be  at# 
tended  to ;  sit  leaft  it  is  not  entitled  to  the  fame  weight 
in  a  cafe  where  the  attention  of  the  Court  is  notcaUad 
to  a  diftin&ion,  as  it  is  in  a  cafe  where  it  it  is  called  t? 
the  diftin&ion.  Now  in  the  very  next  cafe  cited,  Ltwry 
r.  Bourditv,  Doug.  47 1«,  which  was  fo  early  as  as  G*  3** 
the  diftjnffcion  is  taken.  After  the  other  Judges*  Bvi* 
Ur  J.  lays ;  I  am  clear  that  the  Plaintiff  ought  Mt  to* 
recover,  for  there  is  no  fraud  on  the  part  of  the  uodtfv 
writers  1  and  in  a  cafe  where  there  is  no  miftake  of  hSt$ 
or  ignorance  of  £a&,  the  money  cannot  be  recovered 
back,  for  the  rule  applies,  that  igmrantia  legU  mmtmcum 
fit.  This  diftinftion  was  thus  pointedly  ftated  in  the 
pretence  of  Lord  Mamjuld*  who  heard  it,  and  whole 
attention  muft  be  called  to  it ;  and  he  at  the  end  of  the 
cafe  guards  the  world  againft  the  conclusion,  that  in  no 
cafe  can  money  paid  on  an  illegal  tranfa&ion  be  reco- 
vered back  \  for  in  cafe  of  extortion,  he  (ays,  it  may* 
5  I  men- 
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1813.  I  mention  tRis  to  (hew,  that  although  Lord  Mansfield 

"      u~   J       fpoke  immediately  after  Bullet  J.,  and  mull  have  heard 
Va  and  noticed  his  do&rine,  he  exprefles  no  difiatisfa£tion 

Dacul  with  it.  .  The  next  cafe  is  Bize  v.  Dickafon,  1  J.  R. 
285.9  an  *&ion  brought  by  an  infurance-broker  to  reco- 
ver back  from  the  aflignees  of  a  bankrupt  fo  much  of  a 
fum  of  money  which  the  Plaintiff  had  paid  to  the  aflig- 
nees for  a  debt  due  to  the  bankrupt,  as  the  Plaintiff 
might  have  dedu&ed  by  way  of  fet-off  by  reafon  of  loffes 
which  had  accrued  before  the  bankruptcy  upon  policies 
effected  by  the  Plaintiff  and  fubfcribed  by  the  bankrupt. 
It  is  mod  certain  that  the  only  queftion  brought  under 
the  confideration  of  the  Court  in  that  cafe  was,  whether 
the  right  of  the  broker,  who  had  a  del  credere  commif- 
fion,  to  make  the  deduction,  ranged  itfelf  under  the  cafe 
of  Grove  v.  Duboir,  1  71  R.  112.,  and  Mingay  declined 
all  argument,  and  gave  up  the  cafe.  It  was  taken  for 
♦  granted  without  argument,  that  if  the  Plaintiff  would 
^  have  had  a  right  to  make  the  deduction  before  payment, 
he  might  recover  back  the  amount  after  payment.  Lord 
Mansfield  mentioned  in  his  judgment  many  cafes  ' 
where  money  paid  could  not  be  recovered  back,  al- 
though, if  it  had  not  been  paid,  it  could  not  have  been 
enforced  \  and  he  concludes  by  faying,  that  where 
money  is  paid  under  a  miftake,  which  there  was  no 
ground  to  claim  in  confcience,  it  may  be  recovered 
back.  Miftake  may  be  a  miftake  of  law  or  of  fad ,  but 
I  cannot  think  Lord  Mansfield  faid  "  miftake  of  law ," 
for  Lord  Mansfield  had, -fix  years  before,  in  Lowryr. 
Bourdieu,  heard  it  faid,  "  money  paid  in  ignorance  of 
the  law  could  not  be  recovered  back,"  and  had  not  dif- 
fented  from  the  doftrine,  and  Buller  J.  fate  by  him,  who 
had  exprefsly  ftated  the  diftinftion  fix  years  before  in 
Loivry  v.  Bourdieu,  and  would  not  have  fate  by  and 
heard  the  contrary  ftated  without  noticing  it.  Lord 
Mansfield's  di&um  is,  that  money  paid  by  miftake,  which 
13  could 
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could  not  be  claimed  in  confcience,  might  be  recovered 
back.     I  bare,  however,  confiderable  difficulty  in  faying 
that  there?  was   any  thing  unconfcientious  in  Admiral 
Dacres,  in  requiring  this  money  to  be  paid  to  him,  or 
receiving  it  when  it  ^as  paid.     Ever  fince  the  date  of 
this  correfpondence,  it  had  been  the   pra&ice  of  the 
admirals  to  receive  this ;  their  right  to  it  had  never  been 
queftioned  at  the  time  when  Admiral  Dacres  received 
this  fum.     CbatfieldY.  Paxton,  B.  R.  39  G.  3.  Mkb. 
term.    A  bill  had  been  paid  by  the  Plaintiff  to  the  De- 
fendant's houfe  in  India,  'which  was  difhonoured  in  con* 
fequence   of   the   Defendant's   having   been  guilty  of 
laches,  which  they  did  not  difclofe.     The  bill  was  pro* 
tefted  and  fent  back  to  England,  and  the  Plaintiff  was 
called  on  in  England  to  pay  it,  certainly  under  an  igno- 
rance of  the  circumftances  which  had  taken  place  in 
India.      In  confequence  of  this  demand  he  accepted 
another  bill 5  and  before  that  bill  was  mature,  a  cor- 
respondence took  place,  which,  as  I  contended,  informed 
the  Plaintiff  of  all  the  circumftances  attending  the  pre- 
fenting  of  the  firft  bill,  and  (hewed  that  Chatfield  need 
not  have  accepted  that  fecond  bill,  and  therefore  that  he 
need  not  have  paid  it  \  but  he  did  pay  it,  and  I,  for  the 
Defendant,  contended,   that  either  he  ougjit,  relying 
upon  that  defence,  not  to  have  paid  it,  or  that  having 
paid  it,  he  could  not  recover  it  back.     Lord  Kenyen  at 
mfi  prius  commented  on  the  letters  :  one  faid  that  the 
Plaintiff  was  going  to  Bengal,  where  he  hoped  to  gain 
a  more  full  knowledge  of  the  cafe.    Lord  Kenyan  dated, 
that  although  the  letters  might  amount  to  evidence  of 
knowledge  of  the  fafts,  they  did  not  fliew  an  acquief- 
cence  in  the  lofs  of  the  money,  and  he  thought  a  pay- 
ment made  under  an  ignorance  of  the  law,  would  enable 
the  Plaintiff  to  recover  back  the  money.    He  alfo  ad- 
ded, that  perhaps  the  party,  though  he  knew  both  the 
law  and  the  fad,  jet  if  he  paid  both  under  fear  of  arreft, 
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for  want  of  evidence  to  maintain  his  cafe,  might  after- 
wards recover  it ;  to  that  doctrine  I  acceded,  and  {till 
accede ;  but  I  moved  for  a  new  trial,  on  the  mifdirec- 
tion  of  the  Judge  upon  the  firft  point,  that  money  paid 
under  ignorance   of  the  law,  with  knowledge  of  the 
fads,  might  be  recovered  back ;  whereas,  I  faid,  if  it 
had  been  paid  with  ignorance   of  the  fads,  but  with 
knowledge  of  the  law,  it  might  be  recovered.     On  the 
difcufiion.of  the  rule  nifi>  not  one  of  the  Court  efpoufed 
the  dodrine  of  Lord  Kenyott,  or  attempted  to  fupport  it, 
but  they  recurred  to  the  letters,  and  found  thofe  paffages 
in  them,  from  whence  they  inferred  that  the  Plaintiff 
was  ignorant  of  a  part  of  the  fads :  it  was  a  very  com- 
plicated cafe.     Lord  Kenyan  at  that  time,  and  AJbhurfl  J. 
put  it  wholly  on  the  ground  of  the  Plaintiff's  not  having 
had  a  knowledge  of  the  fads.     They  go  on  to  fay,  that 
where  a  man  pays  without  knowledge,  but  only  with  a 
blind  fufpicion  of  the  fads,  ftill  he  may  recover.  Gtcfe  J. 
doubts  whether  the  Plaintiff  was  not  acquainted  with 
the  fads  before  he  paid  the  bill ;  but  he  tacitly  admits 
that  if  the  Plaintiff  did  know  the  fads,  then  the  money 
could  not  be  recovered :  fo  that  he  muft  be  confidered 
af  being  clearly  of  opinion,  that  if  k  was  paid  with  a 
knowledga  of  all  the  fads,  it  could  not  be  recovered 
back :  and  Lawrence  J.  doubted,  not  whether  the  Plain- 
tiff had  knowledge  of  the  law,  but  of  the  fads ;  for 
that  although  the  Plaintiff  feemed  to  have  been  apprized 
before  he  paid  the  bill,  of  the  general  outline  of  his  de- 
fence, he  was  not  then  fo  converfant  with  the  particular 
f*ds  now  appearing,  as  to  have  been  able  to  refift  the 
demand  then   made  on  him,  if  an  adion  had  been 
brought.     Here  then,   is,  I  may  fay,  the  ultimate  opi- 
nion of  Lord  Kenyon,  for  he  firft  direded  the  jury  h 
might  be  recovered  back  if  paid  with  a  knowledge  of  the 
fads,  but  without  knowledge  of  the  law,  which  opinion 
he  wholly  afterwards  abandons.    Among  all  the  practi- 
tioners 
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doners  of  the  Court  of  King's  Bench,  where  queftiona 
of  this  fort  very  frequently  arife  on  infurance  tranfac" 
tions,  we  were  univerfally  of  this  opinion,  that  where  the 
money  was  paid  with  a  knowledge  of  the  fads,  it  could 
not  be  recovered  back.  One  underwriter  chofe  to  pay, 
rather  than  refill,  another  refilled  and  fucceeded  j  in  all 
fimilar  cafes  it  would  be  very  eafy  to  fay,  "  I  paid  this 
without  a  knowledge  of  the  law,  and  therefore  may  re- 
cover it  back.  Our  only  queflion,  then,  in  all  cafes  was, 
whether  the  fa&s  were  known :  this  was  the  univerfal 
pra£lice,  till  Bilbie  v.  Lumley,  a  Ea/l,  469.  occurred  : 
that  cafe  was  tried  at  Torky  before  Rooke  J.,  who  ruled 
differently :  after  the  report  was  read,  Lord  Elknborough 
aiked  Wood  B.,  then  of  counfel  for  the  Plaintiff,  whether 
he  could  find  any  cafe  which  would  fupport  it  \  and  he 
cited  none.  Lord  Elknborough  faid  he  never  heard  of 
any,  except  Chatjield  v.  Pax  forty  and  that  it  was  fo 
doubtful  at  lail  upon  what  precife  ground  that  cafe 
turned,  that  it  was  not  reported,  and  the  rule  was  made 
abfolute  for  a  new  trial.  Now  this  was  a  dire&  deci- 
fion  upon  the  point,  certainly  without  argument ;  but 
the  counfel,  whofe  learning  we  all  know,  and  who  was 
never  forward  to  give  up  a  cafe  which  he  thought  he 
could  fupport,  abandoned  it.  In  Herbert  v.  Championy 
1  Campb.  134.,  a  diftin&ion  is  clearly  taken  between 
an  adjuilment  on  a  policy,  and  a  payment  on  the  ad- 
juilment ;  and  Lord  Ellenborougb  fays,  that  if  the  money 
has  been  paid,  it  cannot  be  recovered  back  without  proof 
of  fraud.  I  am  therefore  of  opinion  this  money  cannot 
be  recovered  back.  I  think  on  principle  that  money 
which  is  paid  to  a  man  who  claims  it  as  his  right,  with 
a  knowledge  of  all  the  fa£ls,  cannot  be  recovered  back. 
I  think  it  on  principle,  and  I  think  the  weight  of  the 
authorities  is  fo,  and  1  think  the  dicla  that  go  beyond  it, 
are  not  fupported  or  called  for  by  the  fads  of  the  cafes. 
Bilbie  v.  Lumle]>  I  think,  is  a  decifion  to  that  effeft ; 
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and  for  thefe  reafon*,  I  am  of  opinion,  the  Plaintiff  \$ 
not  entitled  to  recover. 

Caambre  J.  I  concur  in  thinking  the  money  is  not 
recoverable  on  the  payment  of  the  private  freight,  whe- 
ther the  carriage  of  the  treafure  be  confidered  as  a  Iegalf 
or  as  an  illegal  tranfa&ion.  If  illegal,  the  money  clearly 
cannot  be  recovered ;  if  it  be  legal,  the  right  to  carry  it 
muft  arife  from  the  permiflion  of  government  j  and  as 
the  practice  has  been  uniform  for  the  admiral  to  receive 
his  third  part,  we  muft  take  it,  that  it  is  a  part  of  the 
practice,  and  that  the  whole  pra&ice  has  had  that  aflent 
of  the  government.  As  to  the  freight  for  the  carriage 
of  the  public  property,  I  think  it  ftands  on  a  different 
ground,  and  that  the  a&ion  is  maintainable.  The 
Plaintiff  had  a  right  to  it,  and  the  Defendant  in  con- 
science ought  not  to  retain  it.  The  rule  is,  that  when 
he  cannpt  in  confcience  retain  it,  he  muft  refund  it,  if 
there  is  nothing  illegal  in  the  tranfadion :  the  cafe  is 
different  where  there  is  an  illegality.  I  do  not  think  the 
cafe  of  Chatfield  v.  Paxt$n  applies  much  in  this  view  of 
the  queftion.  I  never  heard  of  the  feveral  parts  of  that 
cafe  till  now,  but  I  think  there  are  fufficient  authorities 
to  fay  this  perfon  has  paid  this  money  in  his  own  wrong, 
and  that  it  may  be  recovered  back.  In  the  cafe  of  Bilbie 
v.  Lumleji  there  was  a  letter  faid  to  have  been  concealed, 
that  ought  to  have  been  difclofed  :  this  letter  was  (hewn 
to  the  underwriters,  and  they  after  reading  it,  thought  fit 
to  pay  the  money.  Now  there  the  maxim  volenti  nonfii 
injuria  applies  :  in  that  cafe  all  argument  was  prevented 
by  a  queftion  put  by  the  Court  to  the  counfel.  I  am 
not  aware  of  any  particular  danger  in  extending  the  law 
in  cafes  of  this  fort,  for  they  are  for  the  furtherance  of 
juftice ;  neither  do  I  fee  the  application  of  the  maxim 
ufed  by  Buller  J.  in  the  cafe  of  Lowry  v.  Bourdieuy  and 
cited  by  the  Court  in  Bilbie  ▼.  Lumleyy  ignorantia  juris 
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«0  excufatsAt  applies  only  to   cafes   of  delinquency," 
where  an  excufe  is  to  be  made :  I  have  fearched  far,  to 
fee  if  I  could  find  any  inftance  of  fimilar  application  of 
this  maxim.     I  have  a  very  large  colle&ion  of  maxims, 
but  can  find  no  inftance  in  which  this  has  been  fo  ap- 
plied.   I  cannot  fee  how  it  applies  here.     In  Lowry  v. 
BourdUu,  the  decifion  turned  on  the  tranfadion  being  ille- 
gal, and  it  being  illegal,  the  maxim  applied,  in  pari  deliclo 
potior  eft  conditio  defendentis.  Mofesv*JHacfarlane,  i  BL  2 1 9. 
and  a  number  of  fubfequent  cafes  decide,  that  where  the 
Plaintiff  is  entitled,  *v  aquo  et  bono>  to  recover,  he  may  re- 
cover.   In  Farmer  v.  Arundel,  the  opinion  of  De  Grey  is 
not  a  mere  diclum9  it  is  part  of  the  argument,  it  is  a 
main  part  of  the  argument.    He  there  fays,  where  money 
is  paid  under  a  miftake  either  of  fa&,  or  of  law,  or  by 
deceit,  this  a&ion  will  certainly  lie.     It  feems  to  me  a 
moll  dangerous  do&ring,   that  a  man  getting  poffeflion 
of  money,  to  any  extent,  in  confequence  of  another 
party's  ignorance  of  the  law,  cannot  be  called  on  to  re- 
pay it.    Suppofe  an  adminiftrator  pays  money  per  capita 
in  mifapplication  of  the  effe&s  of  the  inteftate,  (hall  it  be 
faid  that  he  cannot  recover  it  back  ?     It  is  faid,  that  may. 
be  remedied  in  equity  :  this  is  an  equitable  aftion,  and 
it  would  be  of  bad  effeft,  if  it  mould  not  prevail  in  like 
cafes.    In  the  cafe  of  Bize  v.  Dicta/on,  Lord  Mansfield 
held,  that  if  a  perfon  has  paid  that  which  in  confcience 
he  ought,  but  the  payment  of  which  could  not  be  com- 
pelled, it  (hall  not  be  recovered  back  in  an  a£tion  for 
money  had  and  received,  but  that  where  a  man  has  paid 
money  under  a  miftake,  which  he  was  neither  bound  in 
law,  nor  called  on  in  confcience  to  pay,  he  may  recover 
it  back.     Now  the  cafe  againft  the  Plaintiff  is  not  fo 
ftrong  as  it  has  been  ftated.     I  do  not  find  in  the  cafe 
that  any  demand  was  ever  made  of  him,  or  any  queftion 
mooted,  upon  which  he  thought  it  better  to  fubmit,  than 
to  litigate  the  point.    No  option  ever  prefcnted  itfelf  to 
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*-  *  '  It  appears  to  me  that  the  jufticfc  of  the  cafe  with  refped 
v#  to  the  freight  of  the  public  treafure  is  entirely  with  the 

Dacbes.  Plaintiff.  At  to  the  infurance  cafes  that  have  been 
cited,  a  great  deal  of  fabricated  law  has  been  newly 
created  within  a  few  years,  and  the  courts  have  to  decide 
on  difficult  and  complex  cafes :  but  thofe  dolhrinetnraft 
Hot  be  carried  into  the  general  law,  but  confined  to  the 
oceafions  which  give  fHe  to  them.  I  therefore  think  the 
Plaintiff  may  recover  as  to  the  20/. 

Heath  J.   There  are  two  queftions  in  this  cafe:    As 
to  the  queftion  whether  a  payment  made  under  ignorance 
of  the  law  without  ignorance  of  the  falls,  will  enable  a 
man  to  recover  hi*  money  back  again,  it  is  very  difficult 
to  fajr  that  there  Is  any  evidence  of  ignorance  of  the  law 
here $  an  officer  is  fent  on  *  profitable  fetvice,  the  ad- 
mirals are  in  the  habit  of  receiving  si  proportion  of  the 
6fficer*s  recompence,  and  it  is  very  likely  the  officer 
fhotild  acquiefce  in  the  demand.    He  might  not  Hke 
to  cotiteft  the  point  with  his  fuperior  officer.     I  think  a 
payment  made  with  knowledge  that  a  requeft  would  be 
made,  is  not  diftinguilhable  from  the  cafe  of  an  ftAual 
demand.    Now  if  money  be  received  without  expreffing 
the  ufe  to  which  it  is  paid,  it  is  received  to  the  life  of 
the  payer;  but  when  it  is  eXprefled  to  what  u(e  it  is 
paid,  that  prefumption  does  not  arife :  here  the  ufe  was 
diftin&ly  exprefled.     Mofes  V.  Macfarlane,  has  properly 
been   queftioned  in   many  cafes,    and   particularly  by 
JEyre  C.  J  ,  and  in  Marriott  v.  Hampton,  7  2*.  it.  269.  in 
which  the  Plaintiff  fought  to  recover  back  the  amount  of 
a  debt  recovered  by  law  from  him,  whereas  he  had  paid 
it  before,  but  it  was  held  that  the  aftion  was  not  main- 
tainable.    That  was  the  cafe  of  judicium  rtd&tum  in  in- 
vitum,  but  this  is  a  ftronger  cafe ;  for  the  Plaintiff  is  a 
judge  in  his  own  caufe,and  decides  againft  himfelf ;  and 

he 
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ie  cannot  be  heard  to  repeal  his  own  judgment    Lord  i8i}» 

Eldon,  Chancellor,  in  7  Vef.  23.  Brmkj  v.  Holland,  ap-  ftTTT^ 

proves  IxMrdJEwiyeff'sdo&rine,  and  calls  it  a  found  pYin-  v.  * 

ciple,  that   a  payment  voluntarily  made  is  not  to  be  >  jUc*^ 
recovered  back.    The  Plaintiff  ought  not  to  recover. 

Minsvxeld  C.  J.  I  think  in  this  cafe,  the  Plaintiff 
ought  not  to  recover*  If  it  was  againft  his  confidence  to 
retain  this  money,  according  to  the  do&rine  of  Lord 
Kenjon,  an  adion  might  be  maintained  to  recover  it 
back,  but  I  do  pot  fee  how  the  retaining  this  is  againft 
his  conscience;  for  how  is  it  claimed?  Before  1801  ' 
the  captains  always  paid  freight  to  themfelves  both  for 
private  and  public  treafure,  before  they  paid  over  the 
refidue  of  the  dollars.  At  that  time  it  was  thought  proper 
that  that  praQice  (hould  be  difcontinoed  fo  far  as  related 
to  the  freight  of  the  public  treafure ;  but  in  order  to 
make  captains  more  attentive  to  their  charge,  the  trea- 
fury  and  admiralty  thought  it  would  be  proper  to  make  * 

them  an  allowance,  and  that  was  to  be  paid  to  the  cap-  - 
tain  by  a  warrant  from  the  treafury ;  but  fo  it  had  before 
been,  when  the  captain  dttdu&ed  it,  that  was  paid  to  the 
captain,  and  before  that  a  praftice  had  prevailed,  one 
knows  not  how,  but  probably  by  fome  analogy  to  the 
practice  of  prize-money,  that  the  flag  officer,  when  only 
one,  fhould  be  entitled  to  one-third ;  when  more  than 
one  flag  officer,  they  fhared  it  in  certain  proportions. 
In  the  order  which  was  made  for  letting  them  thence- 
forth be  paid  by  a  warrant,  inftead  of  deducting  the 
freight  themfelves,  nothing  is  faid  about  any  allowance 
to  be  made  to  admirals ;  the  order  is  quite  filent  on  the 
fubjed  of  what  the  captain  (hall  do  with  the  freight 
when  he  has  it,  but  the  officers  of  the  navy  all  thinking 
that  they  were, to  proceed  as  they  before  did,  go  on,  the 
one  to  pay,  and  the  other  to  receive,  as  they  had  done 
before  this  alteration,  and  the  admirals  receive  their  dure 
as  before -,  the  admiral  and  captain  each  thinking  that  their 
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rights  continue  as  before,  the  admiral,  that  he  has  his 
accuftomed  right,  the  captain,  that  it  is  his  duty  to  pay 
the  accuftomed  (hare,  the  one  pays,  and  the  other  re- 
ceives it.  This  then  being  fo,  the  admiral  doing  no 
more  than  all  admirals  dot  is  it  againft  his  confidence 
for  him  to  retain  it  ?  I  find  nothing  contrary  to  tquwn 
ft  bonum,  to  bring  it  within  the  cafe  of  Mofes  v.  Macfar- 
lane,  in  his  retaining  it.  So  far  from  its  being  contrary 
to  aquum  et  hmum%  I  think  it  would  be  mod  contrary  to 
tquum  it  bonum,  if  he  were  obliged  to  repay  it  back. 
For  fee  how  it  is !  If  the  fum  be  large,  it  probably  alters 
the  habits  of  his  life,  he  increafes  his  ezpcnces,  he  has 
{pent  it  over  and  over  again ;  perhaps  he  cannot  repay  it 
at  all,  or  not  without  great  diftrefs :  is  he  then,  five  years 
and  eleven  months  after,  to  be  called  on  to  repay  it? 
The  cafe  o^  Farmer  v.  Arundel,  and  De  Grey's  maxim 
there,  is  cited  :  it  certainly  is  very  hard  upon  a  Judge,  if 
a  rule  which  he  generally  lays  down,  is  to  be  taken  up 
and  carried  to  its  full  extent.  This  is  fometimes  done 
by  counfel,  who  have  nothing  elfe  to  rely  on  5  but  great 
caution  ought  to  be  ufed  by  the  Court  in  extending  fuch 
maxims  to  cafes  which  the  Judge  who  uttered  them 
.never  had  in  contemplation.  If  fuch  is  the  ufe  to  be 
made  of  them,  I  ought  to  be  very  cautious  how  I  lay 
down  general  maxims  from  this  bench.  In  the  cafe  of 
B'tze  v.  Dickafen,  the  money  ought  confcientioufly  to  hare 
been  repaid.  There  is  no  other  cafe  cited  as  an  autho- 
rity for  the  propofition.  The  maxim  volenti  mm  Jit  in- 
juria, applies  mod  ftrongly  to  this  cafe.  Lcwrj  v. 
.  Bourdieu  was  the  cafe  of  a  gaming  policy.  A  bond  had 
been  given  for  fecuring  the  money  lent,  which  was  the 
only  intereft  intended  to  be  infured:  if  the  Plaintiff 
<K>uld  have  recovered  on  the  policy,  he  might  have  re- 
covered the  money  twice.  The  infurance  was  on  goods, 
and  he  had  no  intereft  whatfoever  in  thofe  goods,  other- 
wife  than  that,  if  the  goods  arrive^,  the  owner  of  them 
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vould  be  the  better  able  to  pay  his  debt.    The  lad  cafe 
is  Bilbie  v.  Lutnley.  Certainly  it  was  not  argued,  but  it  is 
a  mod  pofitive  decifion ;  and  the  counfrl  was  certainly  a 
moil  experienced  advocate,  and  not  difpofcd  to  abandon 
tenable  points.    My  Brother  Chambrt  put  the  cafe  of  an 
adrainiftrator  paying  away  the  affets  in  an  undue  courfe 
of  adminiftration.     I  know  not  that  be  could  recover 
back  money  fo  paid :  certainly  if  he  could,  it  could  be 
only  under  the  principle  of  aquum  et  bonum..   There 
being  therefore  no  cafe  which  has  been  argued  by  coun- 
fel,  wherein  the  diftin&ion  has  been  taken,  and  in  which 
this  do&rine  has  been  held,  and  as  we  do  not  feel  our* 
felves  called  upon  to  overrule  fo  exprefs  an  authority  as 
Bilbie  v.  Lumlejy  I  am  of  opinion  that  the  Defendant  is 
entitled  to  retain  this  money.    We  hear  nothing  of  what 
is  become  of  the  affets  in  this  cafe :  perhaps  they  may 
be  applied  among  the  next  of  kin,  and  diffipated  \  but 
what  would  be  the  fituation  of  the  parties,  if,  at  the  end 
of  five  years  and  eleven  months,  they  could  Be  called  09 
to  refund  in  fuch  a  cafe  I  I  am  therefore  of  opinion  that 
there  ougbt  to  be  judgment  for  the  Defendant. 

Judgment  for  the  Defendant. 


itfj 


M  a 


^//vV-' 


tC4  CASES  is  TRINITY  TERM 

18134 

July  7.  Cooke  v.  Burke. 

Where  the  par-  '"PHIS  ttas  an  a&fon  of  debt  upon  an  Irifi  judgment. 

tie,  had  gone  The  Defendant  pleaded.    1.  Nut ttH  record,  a.  Pay- 

down  to  trial  upon 

a  plea  which  had    »Wit  and  fatisfa&ion.    3.  NU  dibit.    The  Plaintiff  re- 

not  been  traverfcd,  ptfed  to  the  firft  plea,  and,  taking  no  notice  of  the 
the  Plaintiff  the  *feoon^  P'^*  tendered  iflire  on  the  third  plea  of  nil  debet. 
Plaintiff  was  The  Defendant  added  a  JhmKter  after  the  fecond  plea, 

p^rmi?e? t0,  m  '     without  any  previous  traverfe  of  the  fatisfa&ion,  as  well 

amend,  by  add-  *  - 

ing  a  travcrfey        **  after  the  replication  to  the  third.     After  trial  and  ver- 

and  the  Defend-  dt&  for  the  Plaintiff,  upon  the  plea  of  fatisfafiion, 
Irreft judgment  ^"g^"*  Scrjt.  for  the  Defendant  had  in  this  term  ob- 
wat  difcharged,  tained  a  rule  ttjfi  in  atTeft  of  judgment ;  and  Lens  Serjt. 
nP°*  £**?*£  *f  for  the  Plaintiff  had  obtained,  on  the  authority  of  Grundj 
tiff  of  both  mo*  *•  ^^U  *  N«*>  R*p*  *8»  and  the  authorities  colle&ed  in 
*  Saund.  319.  nctc>  a  rule  nlfi  to  amend,  by  adding  a 
ttaverfe  of  the  fecond  plea  before  ibitftmiliter. 

.  The  dHcuffion  of  both  rules  now  came  on  together, 
and  Vaughan  Ihcwed  caufe  againft  the  laft  rule,  and  fup- 
ported  the  firft,  infilling  that  the  cafes  of  Sayer  ▼.  fococi, 
Cotvp.  407.  which  is  put  by  Lord  Mansfield  C.  J.  upon 
▼cry  weak  grounds,  and  Grundy  v.  Mell>  which  was 
founded  on  Sayerr.  Pococi,  were  not  fufficient  to  warrant 
this  amendment :  in  the  laft  the  Plaintiff  committed  the 
miftake :  here  it  was  the  Defendant,  who  prematurely 
added  the  Jimtfiter.  .  It  was  clear  that  no  judgment  could 
be  entered  for  the  Plaintiff  as  the  record  now  ftood,  be- 
caufe  there  was  no  replication  at  all  to  the  ad  plea. 
And  if  the  amendment  (hould  be  allowed,  it  would  ren- 
der a  new  trial  neceffary. 

Lens  Serjt  contri,   infifted  that  this  cafe  and  that 
of  Grundy  v.  Melt  Were  fi  milar,  'and  there  the  amend-. 

meat 
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meat  was  allowed.  No  new  trial  would  be  necefiary  in 
confequence  of  the  amendment ;  for  this  iflue  had  in 
fnbftance  been  tried  in  trying  the  iflue  on  ml  debit,  and 
both  parties  in  fad  went  down  to  try  the  identical  iflue 
which  never  was  joined* 

Mansfield  C.  J.  On  the  plea  of  ml  debtty  the  ques- 
tion of  payment  rauft  have  been  tried,  which  is  the  fub~ 
ftaoce  of  the  fecond  plea ;  the  fubftance  of  the  fecond 
plea  therefore  has  been  tried  upon  the  iflue  of  the  firft, 
consequently  it  feems  reafonable  that  the  record  fhould 
be  amended.  The  amendment  muft  be  on  payment  of 
cofts,  and  the  rule  in  arreft  of  judgment  muft  in  like 
maimer  be  difcharged  on  payment  of  cofts. 

The  firft  rule  difcharged. 

The  fecond  rule  abfolute* 


COH£N   V.   BULKBLEY.  Julj  ?. 

THH1S  was  one  of  four  caufes  which  were  bound  to      if  the  Court 

abide  the  event  of  fuch  one  of  them  as  flxould  be  thfoksitretibnable* 
firft  tried,  by  a  confolidation-rule  which  had  been  granted  datio^uV\ndl" 
on  the  terms  that  the  Defendants  fliould  permit  the  de-  try  a  fecond  caufe, 

pofitionof  the  captain  of  the  veffel  tofured  to  be  read  t|*y  will  extend  to 
...  ,        .  .      «     ~  «       -       .    .  ,       the  fecond  trial  all 

in  evidence  upon  the  trial.    The  firft  cafe  tried  was  that  fuch  tcnni  n^ 

of  Cohen  v.  Hannam,  ante,  p.  IOI.,  the  event  of  whicli  compulfory  on  the 

was  favorable  to  the  Defendants  upon  the  ground  that  JL  firft  caufe,  ae* 

die  Plaintiffs  had  not  properly  averred  their  intereft ;  are  reqaifite  for 

whereupon  Btft  Serjt.  had  obtained  a  rule  nift  permit*.  attj^*  ** 

ting  the  Plaintiffs  to  amend  their  declaration,  and  to 

opeA  the  confolidation-rule,  and  try  one  other  of  the 

caufes. 
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1813.  Lens  Serjt.  now  oppofed  this  rule,  upon  the  ground 

that  the  Defendants  bad  purchafed  for  the  confideration 
of  admitting  the  captain's  depofition,  the  right  of  having 
the  four  caufes  decided  by  the  event  of  Cohen  v.  Han- 
nam,  and  that  it  was  not  now  competent  for  the  Plain- 
tiffs, who  had  received  the  benefit  of  that  part  of  the 
contra£t  which  was  beneficial  to  them,  to  refcind  it  as 
to  fuch  part  as  had  turned  out  adverfe  to  them.  At  all 
events,  if  the  Court  (hould  permit  another  aftion  to  be 
tried,  they  would  not  compel  the  Defendants  a  fecond 
time  to  admit  the  captain's  depofition  in  evidence. 

Beft  fupported  his  rule,  and  infilled  he  was  entitled 
to  this  indulgence  likewife. 

Mansfield  C.  J.  This  confolidation-rule  is  to  (land. 
One  caufe  is  tried,  the  Plaintiff  wants  to  try  another 
caufe,  andethe  confolidation  rule  is  never  deemed  abfo- 
lutely  binding,  unlefs.  the  Court  is  fatisfied  with  the 
event  of  the  caufe  tried.  The  Court  therefore  think  the 
depofitions  ought  to  be  read  in  any  caufe  which  the 
Court  (hall  think  ought  to  be  tried,  becaufe  these  is  an 
implied  condition  in  the  rule  that  any  other  caufe  fhallbe 
tried  in  like  manner,  and  with  like  evidence,  which  the 
Court  may  think  neceflary  to  be  tried  for  atchieving  the 
jufticc  of  the  cafe.  The  Defendants  have  fo  far  the  be- 
nefit of  the  confolidation-rule,  that  the  two  other  caufe* 
are  ftaid  by  it. 

CHAU9&E  J,  You  confent  to  thofe  terms  with  a 
view  to  die  decifion  of  all  the  caufes,  that  the  merits  of 
the  whole  may  be  tried  in  one :  the  merits  of  the  caufe 
have  not  been  tried,  therefore  another  caufe  muft  be 
tried  \  and  the  Defendants  have  virtually  confented  that 
the  captain's  depofition  (hould  be  read  in  that  caufe 
alfo. 

Rule  abfolute. 
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I 
Granmer  v.  Pennington.  J*/f  7. 

AN  aft  of  die  52c! G.  3.  for  inclofing  lands  in  the      Aninclofure- 

manor  of  Btddtngton  with  the  manor  of  Bandon,  «^t  drafting 

Sirrj,  direaed  that  the  commiffioners  therein  named  ^^b^d'* 

ihouM  afcertain  the  boundaries  of  the  feveral  manors,  of  a  manor,  em- 

and  b  cafe  the  parties  {hould  be  diffatisfied  with  their  powered  the  Court 

.    .-         .  .,r        A     _     A,  «.  to  coniblidate  the 

deafion,  it  gave  permiflion  to  try  the  queftion  in  a  1(ajontj  ^  ^^ 

feigned  iffue  to  -  be  brought  againft  the  commiffioners,  than  one. 
and  direfted  that  if  feveral  aftions  (hould  be  brought,  ^^^l 
whether  by  or  againft  the  fame  or  different  parties  upon  ferent  court*,  hav- 
er refpe&ing  any  one  part  of  the  boundary,  it  (hould  be  jnK  conflicting 
lawful  for  the  Court,  upon  application,  to  confolidate  ;ffue8>  tj£court 
the  a£ttons.     The  commiffioner  had  fet  out  and  afcer-  would  not  compel 

tained  the  boundary  of  the  manors  in  queftion,  which  ?*■?  *"  *°  co°cur 

'  .       .     *  in  the  choice  of 

was  unfattefa&ory  to  feveral  parties  5  and  the  Plaintiff  onc  attorney,  en- 

Cranmer  having   a  manor  in  the  adjoining  parifh  of  truft  to  him  their 

Mittham>  a  gentleman  named  Mowre>  who  had  another  ^d  evio^cVTid 

manor  in  Mitcbam^  and  a  gentleman  named  Canw,  who  agree  about  the 

was  lord  of  the  manor  of  B aldington,  and  fome  other  divjfio"  °f  coftl» 

..   .   ^«    ,  ••  ex  •         ..«.  ^  and  refuted  to 

perfon,  all  infilled  on  lines  of  boundary  different  from  confolidate  the 

that  which  the  commiffioners  had  fet  out,  lines  in  fome  *aion* 
parts  .conflicting  with  each  other,  and  in  fome  parts 
varying  only  from  the  commiflionet's  line,  but  the  varia- 
tion relating  to  parts  of  it,  in  the  correftnefs  of  which 
the  other  dUTitisfied  parties  had  no  intereft  or  concern. 
Three  of  the  parties  had  commenced  a&ions  in  the 
Court  of  King's  Bench,  and  this  Plaintiff  had  fued  in 
the  Court  of  Common  Pleas,  and  Lens  Serjt.  had  on  a 
former  day  on  behalf  of  the  Defendant,  who  was  the 
commiffioner,  moved  that  all  the  caufes  might  be  con- 
solidated, and  that  it  might  be  referred  to  the  prothonotary 
to  fettle  the  iffues.  He  admitted  that  the  Court  of 
King's  Bench,  upon  a  fimilar  application  made  to  them, 
tad  decided  that  they  could  not  confolidate  the  a&ions 
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pending  in  that  Court  with  the  aftions  pending  in  the 
Court  of  Common  Pleat.  Heath  J.  obferved,  that  it 
would  be  impoffible  that  if  three  or  four  perfoni  had 
favourite  lines,  it  could  be  decided  in  one  iffue  which 
of  them  was  right ;  it  could  only  be  tried  whether  the 
commiffioner's  line  was  right  or  wrong.  It  was  impof- 
fible that  the  rights  of  one  party  could  be  bound  by  the 
a£kion  brought  by  another*  The  Court  however  granted 
a  rule  njfi* 


Shepherd  Rer]t.  for  the  Plaintiffs  Granmer  and  Ctxrw, 
and  Beft  Serjt.  for  the  Plaintiff  Moore,  now  fhewed 
Caufe  againft  the  rule,  infilling  that  the  que  ft  ions  in 
each  of  the  a&ions  being  different,  the  identity  of  tbe 
Defendant  wasr  not  a  fufficient  reafon  for  the  confo- 
lidation. 


Lens  contended,  that  the  ad  was  drawn  to  provide 
for  the  cafe  which  had  occurred,  of  feveral  perfons  in- 
fiiUng  on  different  lines,  all  adverfe  to  the  commiffioner, 
and  intended'  that  their  proportions  fliould  all  be  in- 
cluded under  one  aft  ion.  There  might  be  various  iffoes 
in  the  a£kion  j  as  firft,  generally,  whether  the  line  drawn 
by  the  commiffioner  were  corre£fc ;  fecondly,  whether 
.the  line  which  A*  afferted  were  corre£fc ;  thirdly,  whe- 
.ther  that  part  of  the  line  which  A.  denied  were  correal 
with  liberty  for  the  Judge  to  indorfe  fpecially  on  the 
jwftea  if  any  intermediate  line  were  the  corred  line. 
Similar  iflues  might  be  framed  to  try  the  refpedive  lines 
of  £  ,  C,  and  D.  \  and  in  that  way,  either  fome  one  of 
the  propofed  lines  would  be  found  corre&,  or  if  none 
be  corre&,  the  judge  would  certify  what  the  correfl 
line  was,  and  by  that  expedient*  the  commiffioner  would 
be  relieved  from  the  difficulty  which  might  occur  in  cafe 
all  the  parties  brought  feveral  a&ions,  that  different 
juries  fworn  in  feveral  a&ions  might  find  different  lines 
for  the  boundary  of  the  lame  part  of  the  manor.    It  was 

c  for 
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for  this  purpofe  eflentially  neceflary  that  all  the  ques- 
tions fliould  be  tried  by  one  and  the  fame  jury.  At 
leaft  the  Court  would  permit  the  trial  of  fome  of  the 
dmfes  to  be  deferred  till  after  the  others. 
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P£HNlNCITON* 


The  Court  obferved  that  it  would  be  neceflary  for  the 
parties  all  to  agree  in  what  proportion  they  fliould  con* 
tribute  to  the  cofts,  and  in  the  choice  of  one  attorney* 
Bat  one  great  difficulty  which  the  Court  had  was  this : 
though  it  was  true  that  the  commiffioner  was  under 
great  difficulty  if  different  juries  fliould  give  different 
verdidb,  and  that  in  that  cafe  he  would  have  nothing 
to  follow,  ye*  it  was  extremely  probable  that  the  perfons 
contending  for  different  lines  might  have  interefts  and 
evidence  hoftile   to   each  other,   and  their  title-deeds 
ought  not  to  be  all  put  into  the  hands  of  the  fame  counfel 
and  the  fame  attorney ;  for  how  were  they  to  conduit 
the  caufe?      Two   inconfiftent   allegations    might   be 
committed  to  the  protection  of  the  fame  counfel.    The 
Court  might  under  that  claufe  confolidate  the  a&ions  if 
they  pleafed  ;  but  though  the  Court  might  do  it,  yet, 
if  they  faw  that  they  were  under  fuch  great  difficulties, 
they  would  not  do  it,  although  they  faw  that  the  De- 
fendant alfo  was  under  great  difficulty.     Befides,  what 
one  court  did,  might  completely  defeat  what  the  other 
did.    The  legiflature,  in  palling  that  aft,  had  no  doubt 
that  the  caufes  would  all  be  tried  in  the  fame  court, 
and  that  the  fame  court  would  have  jurifdi&ion  over 
them;  but  now  it  was  found  that  they  were  brought 
in  different  courts.    Th*  Court  faw  infuperable  dif- 
ficulties. 

Rule  difcharged* 


Yol.V. 
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No  left  time 
thin  %o  years  will 
raife  a  prefump- 
tion  that  a  mort- 
gage-term has 
beenaffignedor 
furrendered. 

Although  the 
Defendant  in 
eje&ment  fetting 
tip  the  mortgage 
term  as  a  bar,  nei- 
ther proves  that 
intereft  continues . 
to  be  paid,  nor 
account*  for  his 
pofleffion  of  the 
mortgage-deed. 


Doe,  on  the  Demife  of  Brandon  and  Smith, 
v.  Calvert. 

TTHIS  was  an  eje&ment  brought  to  recover  an  acre 
and  a  half  of  meadow-land  in  Cheadle,  in  the  county 
of  Stafford.  The  demife  was  laid  on  the  25th  of  March 
1812.  Upon  the  trial  of  the  caufe  at  the  Stafford  Lent 
afllzes  18 13,  before  Graham  lb.)  the  Plaintiff  proved  a 
feoffment,  dated  1798,  by  which,  after  reciting  aeon- 
veyance  of  the  premifes  by  Broad  to  W.  Smith  in  truft 
to  fell,  W.  Smith  by  the  dire&ion  of  Broad,  for  55/. 
paid  by  Simon  Fernyhaugh,  whofc  money  it  was,  en- 
feoffed Simon  Fernyhaugh  of  all  that  dole  of  land  in  the 
townfhip  of  CheadUy  to  hold  to  him  and  his  heirs,  to  the 
ufe  of  Simon  Fernyhaugh  and  John  Fernyhaugh,  and  the 
furvivor,  in  fee.  Livery  of  feifin  was  indorfed.  John 
Fernyhaugh  died  in  18 1 1.  Simon  by  leafe  and  rekafe 
conveyed  to  Smith  and  Brandon  in  truft  for  Smith.  The 
Defendants  claimed  title  under  the  will  of  John  Ferny- 
haugh,  which  evidently  could  have  no  operation  upon 
this  land  ;  and  that  ground  failing  them,  they  fet  up  a 
mortgage  for  a  term  of  years,  bearing  date  in  x  794, 
made  by  John  Broad  to  Mrs.  Davenport,  which  compre- 
hended thefe  premifes,  but  they  did  not  in  any  way 
account  for  their  pofleffion  of  it,  and  they  proved  no 
payment  of  intereft  on  the  mortgage.  The  counfel  for 
the  Plaintiff  urged,  that  as  there  was  no  proof  that  in* 
tereft  had  been  paid  of  late  years  on  this  mortgage,  it 
might  be  prefumed  to  be  furrendered,  and  Graham  B. 
being  of  that  opinion,  the  jury  found  a  verdift  for  the 
Plaintiff. 


Lens  Serjt.  had  in  Eafter  term  obtained  a  rale  jd/l  to 
fet  afide  this  verdi&  and  enter  a  noufuit. 

7  ShepherJ 
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Shepherd  Serjt*  now  (hewed  caufe,  contending  that  as 
the  Defendant  claimed  title  under  the  will  of  John 
Fernybaugh,  it  mull  be  prefunjed  that  the  mortgage-term 
had  been  affigned  or  furrendered  either  before  the  pur- 
chafe  by  the  Fernybaughs,  or  after  it  in  John  Fernyhaugh'% 
life-rime,  and  had  patted  from  the  cuftody  of  the  Perny- 
haughty  which  was  the  proper  cuftody  for  it  if  furren- 
dered or  re-afBgned,  into  the  Defendant's  pofleflion  \  and 
therefore  the  verdkft  was  right.  He  disclaimed  founding 
the  prefumption  of  a  furrender  on  the  mere  fapfe  of  1 8 
years. 

Lens  in  fupport  of  his  rule,  infifted  that  it  was  not 
neceflary  to  account  for  the  pofleflion  of  a  modern  deed, 
as  it  was  of  an  ancient  deed,  and  therefore,  although 
the  Defendant  did  not  (hew  whence  he  got  tie  mort- 
gage, there  was  little  ground  for  fuppofing  he  derived 
it  from  the  Fernyhaughs :  he  might  have  borrowed  i* 
from  Mrs.  Davenport,  or  her  aflignee.  The  recital  that 
thepremifes  were  vetted  in  W.  Smith  in  tru&to  fell,  as 
Graham  B.  thought,  afforded  a  prefumption  that  all 
mortgages  were  got  in  and  paid  off,  as  an  aft  preparatory 
to  the  perfecting  a  good  legal  title  to  a  purchafer ;  but 
that  deed  was  not  evidence  as  againft  the  mortgagee, 
being  made  long  fubfequent  to  the  mortgage.  '  The 
circumftance  that  the  lefibr  of  the  Plaintiff  had  hot  pof- 
feffion  of  the  mortgage-deed,  was  of  itfelf  ftrong  evidence 
that  the  mortgage  had  not  been  paid  off. 

Mansfield  C.  J.  There  is  no  circumftance  here  to 
lead  to  the  fuppofition  that  the  deed  was  furrendered, 
except  the  1 8  years'  times  if  the  deed  had  been  affigned 
or  furrendered,  the  inftrument  whereby  it  had  been  af- 
figned or  furrendered  ought  to  be  in  the  pofleflion  of  the 
Plaintiff.  No  reafon  is  affigned  to  account  why  it 
(faould  not  be  there  $  the  queftton  is  therefore  whether 

from 
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from  the  circumfttnee  of  the  18  years  only,  a  fur- 
render  can  be  pnefumed.  I  have  never  known  any 
cafe  in  which  a  fhorter  time  than  20  years  has  been 
.  held  fui&cient  to  ground  a  prefumption  of  the  furreoder, 
and  that  is  often  too  fhort  a  time,  for  many  times  re* 
ceipts  and  documents  may  be  loft.  But  it  is  enough  to 
fay  that  a©  years  is  the  time  prescribed  by  a&  of  parlia- 
ment as  a  bar  to  an  eje&ment,  by  analogy  to  which 
the  do&rine  of  prefumption  has  gone,  and  we  might  as 
well  fay  a  prefumption  might  be  raifed  by  fire  years  in 
ftfiumpfit,  or  three  years  in  trefpafs,  as  18  years  in  eject- 
ment. Therefore  the  rule  mud  be  made  abfolute  for 
a  new  trial,  not  for  a  nonfuit,  becaufe  the  point  was  not 
referred* 

Rule  abfolute. 


PROMOTIONS. 

IN  tMs  torn,  on  Wednesday  the  23d  of  June,  Heifrj 
Dnmpttr  Efq.  was  called  to  the  degree  of  the  coif,  and 
gave  rings  with  the  motto,  Confuho  patrum.  And  in 
the  fame  term  he  was  appointed  to  the  office  of  one  of 
his  majefty's  juftices  of  the  Court  of  King's  Bench,  vacaitt 
by  the  resignation  of  Sir  Najb  Grofe  Knight,  (who  refigned 
■  it  in  the  preceding  Eafier  vacation,  after  more  than  i6 
years*  fervice,)  and  received  the  honour  of  knighthood. 

On  the  laft  day  but  one  of  this  term  John  Copley  Efq. 
was  called  to  the  degree  of  the  coif,  arid  gave  rings  with 
the  motto,  Studiu  vigUare  f evens. 


EOT)  OF  TMjriTT  TERM, 


CASES 

ARGUED    and    DETERMINED 


IK    T«« 


Courts  of  COMMON  PLEAS, 

•AMD 

EXCHEQUER-CHAMBER, 

IN 

Michaelmas  Term, 

In  the  Fifty-fourth  Year  of  the  Reign  of  Geo&Ce  IU. 


RlCKMAN  V.  HA  WES.  yWl  6v 

QNE  of  the  bail  was  defcribed  as  "  of  Clophatn,  fhop-      A  defcription  of 
keeper."     On  queftkm   Ihe  faid  (he  lived  at  the  J^J^Jjf 
corner  of  Acre  Lam,  fo  that  the  place  had  a  diftinft  near  London,  it 
name.  toogeneral,  if  the 

bail  lives  in  a 
fob  cwuuvn&a* 
Jfyf  Serjt.  urged  that  the  defcription  was  fuffiqientj  the  village. 
bit, 

He  Court  held  that  the  defcription  «  of  ClapbanP 
was  too  general,  and  gave  Pell  Serjt.,  who  made  the  ob- 
jection, time  for  further  enquiry  refpeding  this  perfon, 
the  debt  being  (mall,  and  the  other  bail  fuffitient. 

Vo*.  V.  O 
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Nw»  6. 

The  Plaintiff 
nay  wave  the 
qualification  that 
the  bail  fhall  be 
houfekeeper  or 
freeholder, 


Saggers  v.  Gordon. 

ONE  of  the  bail  who  was  not  oppofed,  had  abundant 
leafehold  property,  but  was  neither  a  houfeholder 
nor  a  freeholder.  Upon  the  notice  of  j  unification  was 
indorfed  the  Plaintiff's  confent  to  the  fufficiency  of  this 
bail 


Bejl  Scrjt.  contended  that  this  was  fufficient  without 
his  confenting  by  counfol. 

Gibis  J.  That  is  to  fay,  the  Plaintiff  confents  that 
the  bail,  being  no  houfeholder,  (hall  fwear  he  is  one. 
Upon  reference  to  the  officers,  they  faid  that  in  fimilar 
cafes  bail  were  frequently  accepted  to  juftify  by  confent, 
and  that  the  mode  was,  that  the  Plaintiff  rauflt  wave 
the  queftion  whether  he  was  a  houfeholder.  The  bail 
was  permitted  hereupon  to  juftify,  fwearing  only  to  die 
amount  of  his  property. 


Nov.6 


Jeremiah  Howell  v.  Golledce, 


JJEYWOOD  Serjt.  moved  that  the  bail  bond  en- 
tered into  in  this  caufe  might  be  delivered  up  to 
the  Defendant  to  be  cancelled,  and  that  all  proceedings 
thereon,  and  all  proceedings  in  the  original  caufe, 
might  be  in  the  mean  time   flayed.      He   moved  this 


A  perfon  to 
whom  feveral 
debts  were  due 
Mm  a  bankrupt, 
arifing  out  of 
feparate  fales  of 
goods,  proved 
fome  of  the  debts 

tinder  the  commiffion ;  another  perfon,  who  was  fuggefted  to  be  a  truftee  for  him* 
fued  at  law  upon  a  note  which  the  bankrupt  had  given  for  other  part  of  the  goods  folA 
The  Court  refufed  to  interfere  in  a  fummary  war  to  flay  proceedings  on  the  bail-bond 
in  this  action. 


upon 
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upon  an  affidavit  which  dated  that  the  Defendant,  a 
dealer  in  timber,  purchafed  of  John  Howell  in  OBober 
1812,  two  quantities  of  deals,    one  for  53/.  5/.,  for 
which  the  Defendant  gave  his  promiflbry  note  of  the 
30th  of  OBober,  at  four   months   date,  the  other  for 
72/.  1  or.,    for  which  he  gave  his  note  of  the   14th 
January  1813,  at  four  months  date,  and  on  the  18th 
February  1813  he  bought  another  quantity  of  deals  of 
John  Howell  for  70/.,  for  which  he  gave  no  note.    The 
firft  note  was  not  paid  on  the  5th  of  March,  when  due, 
and  on  the  30th  of  March  a  commiffion  of  bankrupt 
iffiied  againlt  the  Defendant,    sit  which  time  he  was 
indebted  to  John  Howell  in  thefe  three  fums,  together 
195/.  15/.  John  Howell  proved  under  the  commiffion  only 
a  debt  of  123/.  5/.  for  goods*  fold  and  delivered.     When 
the  fecond  note  became  due,  the  bankers  of  John  Howell 
pTefented  it  to  the  Defendant  for  payment,  there  being 
no  indorfement  except  that  of  the  payee ;  it  was  not 
paid,  and  this  acYjon  was  now  commenced  upon  that 
npte,  and  the  Plaintiff  had  held  the  Defendant  to  bail. 
The  Defendant  fwore   he    believed   this   adion    was 
brought  for  the  benefit  of  the    payee,   John  Howellm 
Upon  thefe  fa&s.  Heywood  contended  that  the  proceed- 
ings ought  to  be  fet  afidc,  becaufe  the  payee  could  not 
vary  his  right  nor  transfer  the  debt  to  another  after  the 
bankruptcy,  and  urged  that  by  proving  under  the  com- 
miffion a  part  of  his  debt,  he  had  made  his  election 
not  to  fue  for  any  part  of  it,  and  under  the  ftat,  49  G.  3. 
<M2i.  was  eftopped  by  that  election;  and  could  not 
fpllt  his  demand,  and  proceed  for  one  part  by  action, 
and  for  the  other  part  under  the  commiffion.    The  fe- 
cond note,  although  not  due  at  the  time  of  the  com- 
miffion iflued,  might  have  been  proved  uflder  it. 


GOLLEDGE. 


Gibbs  J.     If  the  indorfement  being  made  fubfequent 
to  the  bankruptcy  makes  any  difference  in  the  relative 

O  2  rights 
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Howell 
v. 

GOLLBDOV* 


rights  of  the  parties,  the  Defendant  may  avail  himfclf 
of  that  point  at  the  trial :  if  not,  he  ia  not  injured* 

The  Court  reje&ed  the  application* 


Vh  <  /// 


No**  9. 


By  a  bargain 
and  fale  of  ao 
tona  of  oil  out  of 
a  merchant's 
flock,  confuting 
of  federal  large 
quantities  of  oil, 
in  divers  cifterns, 
in  divers  places, 
no  property 
pifTes:  there 
tnuft  be  a  repa- 
ration of  the 
put  fold  from 
the  reft  of  the 


Whits  and  Others,  Affignees  of  Shuttlbworth 
and  Another,  Bankrupts,  v.  Wilks. 

TPHIS  was  an  a&ion  of  trover  for  linfeed-oil,  tried 
at  the  fittings  in  London,  after  Trinity  term  1813, 
before  Mansfield  C.J. :  the  cafe  was,  that  Cleafiy,  the 
broker  for  both  parties,  made  out  and  delivered  to 
the  bankrupts  a  note  of  fale,  as  follows :  «  London, 
14th  January  1 8 1  a.  Meffrs.  Sbuttleivortb  and  Goodfelbw, 
bought  of  Matthias  Wilks,  20  tons  of  oil  at  60/., — 1 200/. 
Mr.  Wilks  holds  the  above  oil  in  cifterns  for  Mefih*  Shut* 
tUworth  and  Goodfellonts  accommodation,  charging  one 
is.  per  ton  per  week  rent.  A  further  contrail  was  alfo 
written  in  thefe  terms:  "  London,  14th  January  1812, 
Bought  this  day  by  order  of  Mefirs.  Shuttleiuorth  and 
Goodfellonv,  of  Matthias  Wilks,  2D  tons  of  linfeed  oil, 
at  60L  per  ton,  ufual  allowances,  to  be  delivered  in 
one  month,  and  paid  for  in  four  days,  by  their  accep- 
tance at  four  months."  In  purfuance  of  thefe  terms  a 
bill  was  prefented  to  the  bankrupts  for  acceptance,  and 
being  called  for  on  the  day  on  which  the  bankrupt 
flopped  payment,  was  given  up  not  accepted,  for  which 
a  caufe  was  at  the  fame  time  afligned,  that  the  feller 
refufed  to  give,  at  the  end  of  the  four  days,  an  ordet 
for  the  delivery  of  the  oil  to  the  bankrupts.  At  the 
time  of  making  this  contraft,  the  Defendant,  who  wai 
an  oil-merchant,  was  poflefled  of  large  quantities  of 
oil,  lying  in  feveral  different  cifterns,  at  different  ware. 

houfes; 
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houfes  5  no  particular  ciftern   or  warehoufe  wa9  men- 
tioned to  the  buyers  as  that  from  which  the  oil  fold  to 
the  bankrupts  was  to  be  taken,  nor  did  the  broker  know 
where  the  particular  oil  lay  which  was  to   fatisfy  this, 
contraft,  >nor  was  any  fpecific   quantity   of   20   tons 
weighed  out  for  the  purchafer.     Before   oil  is  a&ually 
delivered,  it  is  the  cuftbm  of  the  trade  to  weigh  it  out, 
and  feparate  it  from  the  mafs,  after  which  an  order  is 
giren  to  the  warehoufe  keeper  to  deliver  it  to  the  pur- 
chafer.   The  vendor,  upon  application,  had  xefufed  to 
deliver  the  oil   to  the  Plaintiffs.     Lens  Serjt.   for  the 
Plaintiffs,  contended,  upon  the  authority  of  die  decifion 
of  die  Court  of  King's  Bench,  in  Whiteboufev.  Frojl, 
12  Eaft,  614.,    and   Hurry  v.  Mangles,  1  Camp.  N.  P. 
452.,  that  the  fale  in  this  cafe  was  complete,  and  the 
Plaintiffs  entitled  to  recover,  he  relied  on  the  contraA. 
Chat  the  goods  fliould  remain  in  the  vendor's  warehoufe 
at  a  certain  rent,  as  equivalent  to  an  a£rual  admeafure- 
raeat  and  delivery.     Shepherd  Serjt.  for  the  Defendant, 
contended  that  there  had  been  no  complete  fale,  becaufe 
no  fpecific  portion  of  the  oil  had  been  fold,  and  there 
bad  been  no  delivery.     Mansfield  C.  J.  was  of  opinion, 
following  the  cafes  of  Zagury  v.  Furnell,  and  Aujlen  v. 
Craven  and  Beaumont,  ante,  vol.  4.  C.P.,  Michaelmas  term 
181 2,  that  there  was  no  complete  fale,  becaufe  the  con* 
trad  did  not  attach  upon  any  particular  parcel  of  oil,  nor 
had  there  beea  any  aftual  delivery,   and  nonfuited  the 
Plaintiffs. 

Lens  now  moved  to  fet  afide  tlie  nonfuit  and  have  a 
new  trial,  upon  the  authority  of  the  cafes  which  he  had 
cited  at  the  trial. 

Mansfield  C  J.  In  the  cafe  of  Aujlen  v.  Craven., 
this  Court,  in  direft  oppofition  to  the  cafes  cited,  held 
that  trover  would  not  lie  for  fugars.  wjiiph  had  not  been 

O  3  fpecifically 
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.1813.    %     Specifically  feparated  from  the  vendor's  (lock,  and  al» 
*■  ■*■-    '        though  the  objection  was  not  made  fully  cdmprehenfible 
Vft  upon  the  firft  trial  of  that  caufe,  yet  as  foon  as  it  came 

Wxuo.  to  be  ftated  in  court,  it  became  too  clear  to  be  refitted 5 

and  although  the  cafe  was  an  extremely  hard  one,  inas- 
much as  the  very  perfons  who  refufed  to  deliver  the 
fugars  had  told  the  parchafer  that  he  might  fafely  pay 
the  bankrupt  for  them,  we  held  that  he  could  not  re- 
cover, and  unlcfs  it  can  be  Ihewn  that  that  decifion  was 
wrong,  it  is  impoflible  that  the  Plaintiff  fhould  prevail 
in  this  cafe.  The  objection  here  is,  that  no  fpecific 
quantity  of  oil  was  fold.  The  quantity  agreed  to  be 
fold  was  mixed  with  a  much  larger  quantity ;  and  not 
only  that,  but  it  was  mixed  with  feveral  different  quan- 
.  rities  :  how  was  it  to  be  feparated  ?  In  the  cafes  where 
the  payment  of  rent  for  warehoufe  room  has  been  an 
ingredient  to  make  a  complete  fale,  the  queftion  has 
always  been  on  the  conftru£Uve  delivery,  not  on  the 
feparation  of  the  goods  from  the  mafs :  in  all  thofe  cafes 
there  has  been  a  complete  feparation  of  the  goods  fold, 
and  the  only  doubt  has  been,  whether  there  were  1 
fymbolical  delivery.  This,  too,  is  thfeafe  of  a  liquid, 
which  makes  the  difficulty  much  greater  than  in  the  cafe 
©fa  folid  fubftance.  (a) 

Heath 


(a)  The    ingenious    experi-  quently  finking  to  the  bottom; 

ments  of  Count  Rum/or  J,  have  hence  it  follows  that  if  the  ven- 

demonfirated  that  every  change  •  dor  of  a  portion  of  a  fluid  fhooM, 

of  temperature  in  the  particles  upon  a  contract  of  fale,  attempt, 

•f  a  fluid,  occafions  a  change  in  without  previoufly  drawingit  off. 

the  relative  local  pofition  of  thofe  to  affign  to  the  buyer  anyfpe- 

particles?  thofe  which  receive  an  cific  portion  of  the  mafi  left  than 

increale  of  heat  becoming  fpeci-  the  whole,  as  for  inftance,  that 

ftcally  lighter,  and  immediately  part  which  at  the  time  of  the 

rifing  to  the  top,  and  thofe  which  contract  conftitutes  the  upper- 

give  out  their  heat  and  become  rooft  10  tons,  or  the  towerroos 

cold,  becoming  at  the  feme  time  ao  tons  in  the  vat,  it  would  be 

fpeclfically  heavier  by  reafon  of  impoflible  for  him  fpecificaDy  to 

their  condensation,   and    conft-  fulfil  fuch  a  contract*   for,  as 

J*  the 
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Heath  J.  The  payment  of  rent  is  not  equivalent  to 
a  delivery  of  the  goods.  Suppofe  a  part  of  the  oil  in 
feme  of  thefe  cifterns  wefre  loft  or  burnt,  who  is  to 
know  whether  it  is  the  vendor's  or  the  purchafer's  oil 
that  is  deftroyed  ?  We  do  not  pretend  to  reconcile  the 
cafe  of  Aufitn  v.  Craven  with  that  of  Wbitehoufe  v.  Froftt 
it  would  be  impoflible  fo  to  do  *  and  unlefs  the  Plaintiff 
can  overthrow  that  cafe,  it  is  impoflible  to  grant  a 
new  trial  here :  there  are,'  befides,  numbers  of  old 
cafes,  in  which  it  has  been  held,  that  the  Plaintiffs 
could  not  fucceed  for  want  of  a  fufficient  certainty  and 
reparation  of  the  goods  fold. 
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The  Court  refufed  the  rule. 

'  Chambrb  J,  was  abfent  in  confequence  of  indifpo* 
fition. 


the  temperature  of  the  atmof- 

pfeere   »   continually  changing 

with  every  cloud  that  intercepts 

the  fays  of  the  fun,  and  with 

every  alteration  .of  the  wind,  the 

particle*  that  formed  the  portion 

eiprefiad  to  be  ibid,  would  m- 

ftawly  after  the  contract  made 

begin  to  be  difplaced,  and  to  be 

replaced by  others;  and  h  would 

be  as  abfoiate  miracle  if  that 


very  aflemblage  of  particles 
which  at  the  time  of  the  con- 
tract occupied  the  part  of  the 
veflel  affected  to  be  fold,  ftwuld, 
after  fuch  repeated  mixtures  with 
the  refidue  of  the  mafs,  have 
reauembled  in  their  original  po- 
fition,  juft  at  the  moment  when 
the  purchaser  came  to  draw  off 
what  he  had  bought. 
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Nov.  ix.  Worthy  v.  Palter* 

Lord  Mayor*!     QNSLOW  Serjt,  yefterday  moved  that  the  deputy 
wUlidTy  «en-  fealer  of  ^^  "^  bc  o^^cd  to  repay  to  the 

titles  the  fealer  of  Defendant,  a  prifoner,  or  his  attorneys  the  fom  of  i<v., 
writs  to  an  extrt.  which  j^  ^  ^fifod  n  recciving  on  the  ath  of 
ordinary  fee  for  r  o  ^ 

fealing  a  writ  on  November %  oyer  and  above  the  ordinary  fee  of  7<f.>  for 
that  day.  fealing  on  that  day,  being  the  lord  mayor's  day,  a  writ 

which  was  neceffary  to  the  Defendant's  discharge  out 
of  cuftody,  to  which  he  then  flood  entitled.  The  officer 
was  found  at  the  office  at  his  nfual  hours,  but  he  in- 
lifted  that  the  day  was  a  holiday,  add  that  he  was  there- 
fore not  compellable  to  do  any  builnefs;  and  he 
demanded  this  extraordinary  fee  for  doing  it,  which  the 
Defendant's  attorney  paid  him  under  a  proteft  of  its  il- 
legality, and  a  threat  of  application  to  the  Court.  Hie 
Court  defired  that  the  officer  might  have  regular  notice 
of  this  application,  and  that  the  matter  might  be  again 
mentioned. 

On  this  day  Onflow  ftated  that  the  officer  had  rendered 
his  motion  unnecefiary,  by  repaying  the  ten  (hillings, 
Upon  fervice  of  the  notice,  being  fatisfied  that  the  lord 
mayor's  day  was  not  fuch  a  holiday  as  entitled  him  to  this 
additional  fee. 
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Hodgson  and  Others,  v.  Temple.  jv*u.  n. 

THIS  was  an  a£Hon  brought  to  recover  the  price  of      A  perfon  who 

fpirituous  liquors  fold  and  delivered  to  the  Defend-  feUi  f00*  know- 

ing  that  the  pur* 
ant  Nicholas  Temple.     Upon  the  trial  of  the  caufe  at  the  chafer  intends  to 

fittings  after  Trinity  term  1813,  the  Plaintiffs,  who  were  apply  them  in  an 

diftillers,  proved  that  they  had  delivered  divers  quantities  ^iff^  u* 

of  fpirits  by  the  orders  of  the  Plaintiff  under  permits  tied  to  recover  the 

which  they  obtained,   authorizing  the  delivery  of  the  price  if  he  yield* 

goods  to  Richard  Temple  as  the  buyer,  and  for  his  ufe,  j^^  ^t.fe/^1 

at  a  re&ifying  diftillery  which  was  entered  with  the  ex-  than  felling  the 

cife  officers  as  the  diftillery  of  Richard  Temple,  fituate  in  S00*'  M£°]^ 

Ptortree-Jireet ;  but  it  was  in  fa&  the  property,  and  car-  their  delivery  to 

ried  on  for  the  benefit,  of  the  Defendant.   The  Defend-  *«  *&**■  of  the 

ant  alfo  kept  a  licenfed  retail  (hop  in  Fleet-Jtreet  for  the  ^     a  €r* 

fate  of  fpirituous  liquors,  which  the  Plaintiffs  diftin&ly       v/(/  <  \9$ 

knew. 


After  verdicT:  for  the  Plaintiff,  Shepherd  Serjt.  now 
moved  to  fet  it  afide,  upon  the  ground  that  by  the  ftatute 
i£Geo.  3.  c.  T$.f.  54.  "  no  perfon  licenfed  to  fell  brandy 
or  other  fpirits  by  retail,  or  felling  brandy  or  other  fpirits 
by  retail,  fliall  be  the  proprietor  or  owner  of  any  diftil- 
lery or  rectifying  houfe,  or  have  any  part  or  fhare-in 
any  diftillery  or  rectifying  houfe,  or  be  in  any  manner 
concerned  in  the  trade  or  bufinefs  of  a  diftiller,  re£Ufier, 
or  compounder  of  fpirits ;"  and  the  fe£tion  then  pro- 
ceeds to  impofe  a  penalty  of  200/.  for  the  offence  5  and 
he  urged  that  the  Plaintiffs  having  furniflied  thefe  liquors 
for  the  very  ufe  and  purpofe  of  being  illegally  employed 
in  both  trades,  and  obtaining  permits  for  the  delivery  to 
Richard  Tempi*,  for  the  very  purpofe  of  concealing  thefe 
practices  of  the  Defendant,  whofe  occupation  of  a  retail 
dealer  in  fpirits  they  well  knew,  they  were  fo  far  parti- 

cipes 
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cipes  criminisy  that  they  could  not  recover  £ie  price  of  the 
goods  fo  fold,  according  to  the  authority  of  Clugas  v. 
Penalunay  4  Term  Rep.  466.  and  other  fimilar  cafes. 

Mansfield  C.  J.  This  would  be  carrying  the  law 
much  further  than  it  has  ever  yet  been  carried.  The 
merely  felling  goods,  knowing  that  the  buyer  will  make 
an  illegal  ufe  of  them,  is  not  fufficient  to  deprive  the 
vendor  of  his  juft  right  of  payment,  but  to  effeft  that,  it 
is  neceffary  that  the  vendor  ibould  be  a  (harer  in  the 
illegal  tranfa&ion. 

Heath  J.  Cafes-have  been  decided  upon  this  dif- 
tin&ion,  as  where  a  fmuggler,  in  time  of  peace,  bought 
brandy  in  France,  and  brought  it  over  here,  and  fold  it, 
it  was  held  that  the  vendor  might  recover  the  price  of  it 
in  our  courts,  Holman  v.  John/on,  Coyup.  342* :  but  where 
a* fmuggler  bought  brandy  in  Guernfey,  and  the  vendor 
packed  it  in  ankers  in  preparation  for  fmuggling,  he 
could  not  recover  the  price  of  it,  becaufe  he  was  aiding 
in  the  breach  of  out  revenue  laws*  Biggs  v.  Lawrence^ 
3  Term  Rep.  454. 

The  Court  refufed  the  rule. 


Chamb&b  J*  was  abfent 
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Brind  v.  Bacon.  /Wimx. 

I)EST  Ser]t.  moved  to  fet  afide  a  verdift  on  account      The  guarantee 

of  the  admiffion  of  the   teftimony  of  a  witnefs,  f  abaidachar^d 

by  bankruptcy  off 
whom  he  contended  to  be  incompetent ;  the  witneft  was  ^  liability  on  the 

guarantee  of  a  bill  of  exchange,  and  had  been  a  bank-  hill,  is  not  an  in- 

mpt ;  and  Bejl  had  objefled  that  although  he  was  alto-  2^KLtS 

gether  discharged  as  to  the  bill  by  the  ftatute  49  Ge&ry  bUlby  reafon  of 

c  1  a  1.  /  8.  yet  that  he  was  not  thereby  difcharged  from  his  *&&¥  * 
*v       n       r  n-         *  .1.1  1  t    cofti  in  an  action 

the  colts  ot  any  action  that  might  be  brought,  on   the  on  tj|e b^ 

bill,  becaufe   thofe   cofts,    being  only  a  confequential 

damage  of  the  bankrupt's  engagement,  would  not  enfue 

the  original  debt,  and  could  not  be  proved  under  the 

commiffion,   and  therefore  created  a  remaining  intereft 

which  rendered  the  witnefs  incompetent. 

MiNsf  ield  C.  J.  and  Heath  J.,  the  only  Judges 
prefent,  agreed  that  the  cofts  mull  follow  the  debt,  and 
that  it  was  impoffible  to  feparate  them,  and 

Refufed  the  Rule. 


Doe,  on  Demife  of  Jones  and  Others,  v.  Wilde.       a^  1Tc 

HTHE  Plaintiffs  in  this  ejeftment,  tried  before  Dam-     In  ejectment 

tier  I.  at  thefummer  affizes  18 13,  having  proved  a  apinftabaHifc 
r  *  the  tenant  in  pof- 

primtfade  pofieffion  of  the  premifes  in  the  Defendant,  jeffion  is  not  con 
the  latter,  to  whom  in  fail  the  land  had  been  demifed,  petentto  prove 
bat  who  had  fliifted  over  the  land  to  his  fon,  called  him  Jj^ jSJ 
to  prove  that  he  the#  fon  was  really  the  tenant  in  poffef-  fendant,  it  the 
fion,  and  that  the*  Defendant  was  only  a  bailiff  and£^ofthc 
manager  for  him  \  but  Dampitr  J.  rejected  the  witnefs, 

N  Befi 


J?J 
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1813*  Be/t  Serjt.  now  moved  for  a  new  trial,  contending 

*~    ~  "^       th*t  this  cafe  differed  ff om  thofe  wherein  it  has  becii 

Vm  held  that  a  tenant  in  poffeflion  is  an  incompetent  wit- 

Wild*,         nefs  in  an  eje&ment  againft  his  landlord,  for  in  this 

cafe  the  effe£k  of  the  evidence  would  be,  to  fabjeft  the 

witnefs  both  to  an  eje&ment  and  an  aftion  for  mefoc 

profits,  and  therefore  was  contrary  to  his  intereft. 

Mansfield  C.  J*  He  comes  to  rebut  a  verdi£k  which 
would  hare  the  effe£k  of  turning  him  out  immediately, 
and  that  is  an  immediate  intereft,  and  outweighs  the 
contrary  and  remoter  effeft  of  his  fubje&ing  himfelf  by 
his  teftimony  to  an  a&ion. 

Rule  rtfufed. 


Nov.  ii.         Le  Blanc,  Demandant;    Pocock,  Tenant; 

.  Nicholas,  Vouchee. 

Where  the  TfAUGHAN  Serjt.  moved  that  a  recovery  might  bt 

vouclroui a reco-  allowed  to  pafs  under  the  following  circumftances. 

notary  public  The  vouchee  refided  in  Switzerland,  the  communication 

certified  that  the  with  which  country  was  at  prefent  extremely  difficult 

whom  the  affidavit  ^e  comm^on  to  ta^e  the  acknowledgment  had  been 

of  talcing  the  ic-     dire&ed  to  Defmoulins,  a  banker,  and   tazenove  LPAr* 

^  fAafWani     *ans>  %  «nember  of  the  grand  council  of  Laufennt)  and 

before  &,  a  ma-      Dtfmoulins  had  made  an  affidavit  of  the  due  taking  of  the 

giftrat*  authorized  acknowledgment*  which  was  tranfmitted  hither  and  ap- 

to  admmifler  an 

oath,  made  it  be-    pears  to  have  been  fworn  before  Secretan,  a  lieutenant 

faw  C*  (the  other  and  judge  of  the  pays  ie  Laufannt.  But  Jufie  Golie,  the 
which  laid?  was  notary  Pub'ic  w^°  certified  the  making  of  the  affidavit 
duly  authorised  to  certified  that  Samuel  Defnumlins  was  fworn  to  die  truth 

admmiflaranoath,  Qf  ^  affidavit,  before  Cazenove  D'Arlans,  member  of 
the  Court  con-  + 

fidered  it  at  acle-   *e  grea*  council,  and  that  the  faid  Secretan  was  a  pfftan 

rical  error,  and  authorized  to  adminifter  an  oath,  and  that  the  names  of 
allowed  thereto-  J)ffm 

verytopafi. 
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Dtfmoulins  and  Secretan  fubfcribed  thereto,  were  of  the  1813. 

hand-writing  of  thofe  perfons.  Vaugban  prayed,  that  *-  *v  -* 
u  this  was  evidently  a  clerical  miftake  of  the  notary,  who  j^mmtSmi 
had  inferted  the  name  of  Cazenove  TfArlans  inftead  of 
that  of  Secretan,  there  being  no  previous  mention  of 
Secretan  in  the  certificate,  to  which  the  words  "  the 
faid  Secretan",  could  refer,  this  certificate  might  be 
deemed  a  fufficient  compliance  with  the  rule  of  court, 
Hti.T.  14  G.  3.  which  requires,  that  if  the  parties  are 
in  parts  beyond  the  feas,  the  affidavit  (hall  be  made  by 
one  of  the  commiffioners  who  hath  taken  the  acknow- 
ledgment, and  (hall  be  fworn  before  fome  magiftrate  of 
the  place  where  fuch  acknowledgment  (hall  be  taken, 
having  due  authority  to  adminifter  an  oath/  and  in  the 
prefence  of  a  notary  public,  which  notary  (hall  alfo  cer- 
tify in  writing  under  his  hand  and  feal,  as  well  the  due 
adminiftering  of  the  faid  oath,  as  alfo  the  name,  figna* 
tore,  and  office  of  the  magiftrate  adminiftering  the  fame. 
He  mentioned  the  cafe  of  a  fine  which  had  been  acknow-, 
ledged  before  a  judge  of  pne  of  his  majefty's  courts  of 
record  in  Ireland,  in  which  the  notarial  certificate  had 
been  difpenfed  with j  he  admitted  however  the  diverfity 
between  that  cafe  and  this. 

The  Court  thought  that  it  was  impoffible  not  to  fee, 
•pon  reading  the  certificate,  that  this  was  a  mere  clerical 
miftake  of  the  one  name  for  the  other,  and  permitted  the 
tecovery  to  paft. 


never  read  it. 
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1813. 

/ 

,         Nov.  ia.  Aldred  v.  Hicks. 

"  .  If  aperfbn  who  '"THE  Plaintiff's  attorney  having  had  a  communication 
J^JJJ  by  letter  with  the  Defendant  refpeaing  the  fubjeft 
the  aAion,  and  to  of  this  a&ion,  fent  him  procefs  in  a  letter  by  the  general 
whom  proceft  is  p0ftt  he  alfo  fent  him  a  declaration  and  notice  of  de- 
letter  by  the  uoft,  claration  in  the  fame  mode,  and  in  due  courfe  entered 
wilfully  refufe  to  an  appearance  for  him,  and  figned  judgment  for  want  of 

STflS  be^oSd    a  P1^     *$  SctJt#  had  obtaincd  a  rale  nlfi  t0  fet  *&* 
good  fervice  on       this  judgment  with  cofts,  upon  an  affidavit  wliich  ftated 

him  though  he       that  the  Defendant  had  never  been  ferved  either  with 

procefs  or  declaration  in  the  caufe,  and  upon  the  conn. 

ter  affidavits,  the  cafe  appeared  to  be,  that  the  letters 

containing  the  procefs  and  declaration  had  been  returned 

unopened  to  the  general   poft-office    with   the  word 

«  refuted"  written  on  them.     The  faft  being,  that  the 

Defendant  would  not  take  them  in,  when  brought  by 

the  poft-man,  fo  that  he  had  never  feen  the  contents  of 

the  letters. 

Shepherd  Serjt.  (hewed  caufe  againft  the  rule,  and 
Bejl  endeavoured  to  fupport  it* 

But  The  Court  held  that  it  was  a  common  pra&ice  at 
njfiprius  if  a  letter  is  {hewn  to  be  put  into  the  poft- 
office,  to  prefume  that  it  arrives ;  and  though  the  De- 
fendant did  not  a&ualiy  open  the  letters,  there  was 
fufficient  reafon  to  believe  that  he  knew  the  hand-writing 
qf  the  attorney  on  the  dire£Hon,  apd  divined  the  con. 
tents,  ?nd  therefore  it  was  a  wilful  refufal  to  fee  the 
procefs,  wliich  the  Defendant  might  have  feen  if  he 
would,  and  was  a  contempt  of  the  procefs  of  the  Court, 
of  which  he  ought  not  to  be  permitted  to  av^il  him- 
felf,  and  they  discharged  the  njle,  as  it  was  moved, 
with  coils. 
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Byne  v.  Moore.  Nov.i3. 

T^HIS  was  an  a&i*n  for  a  malicious  profecution :      Whore  in  an 

The  declaration  alleged  that  the  Defendant  mali-  ■**"  **  "* 

cioufly  indicting 
cioufiy  intending  to  injure  the  Plaintiff  and  bring  him  fa  ^  afiault,  the 

into  public  fcandal,  infamy,  and  difgrace,  and  to  caufe  Plaintiff  gave  no 
him  to  be  imprifoned  for  a  long  fpace  of  time,  and  jj^  ^  bijj  nm 
thereby  to  impoverifli,  opprefs,  and  ruin  him,  went  be-  turned  «  not 
foTe  Dr.  Rofe,  being  one  of  the  juftices  of  the  peace  thereuronw^ 
affigned,  &c.  for  the  county  of  Surry,  and  before  him,  fuited,  the  Court 
being  fuch  juftice,   falfely  and  malicioufly,  and  without  ^Q?.****** 
any  reafonable  or  probable  caufe  whatever,  charged  the      The  declaration 
Plaintiff  with  having  affaulted  and  beat  the  Defendant ;  averred  that  the 
and  upon  fuoh  charge  the  Defendant  falfely  and  mali-  SiSISinti?* 
ciouily,  and  without  any  reafonable  or  probable  caufe,  with  violently 
canfed  and  procured  the  faid  .Dr.  Rofe,  being  fuch  juf-  anaulting  him, 

tice,  to  grant  his  warrant  under  his  hand  and  feal  for  an  P*^^* 

°  warrant  to  appce* 

apprehending  the  Plaintiff  and  bringing  him  before  Dr.  hend  him  for  the 

Refe,  or  feme  other  juftice  of  the  peace  for  Surry,  to  be  f*d  offence;  Th9 

charge  made  was 
deah  wkh  according  to  law,  for  the  faid  fuppofed  of-  fa  afiaulting  and 

fence ;  and  the  Defendant  by  virtue  of  that  warrant,  ftriking,  the  war- 
afterwards,  wrongfully  and  unjuftly,  and  without  any  ^^^I6" 
reafonable  or  probable  caufe,  procured  the  Plaintiff  to  to  be  for  aflauiting 
be  arretted  and  imprifoned,  and  to  be  detained  until  he  ***  bearing:  held, 
was  carried  before  the  Lord  Mayor  of  London,  being  one  ,^^,^1  variance, 
of  the  juftices  of  the  peace  for  the  city  of  London,  to  be 
examined  before  him  touching  the  faid  fuppofed  crime, 
and  further  canfed  the  Plaintiff  to  be  carried  or  conveyed 
in  cuftody  before  a  certain  other  magiftrate  at  the  pub- 
lic office,  Union^flreet,  affigned  to  keep  the  peace  for  the 
county  of  Surry,  to  be  examined  before  him  touching 
the  fuppofed  crime,  and  to  be  by  the  faid  juftice  obliged  . 
to  find  fureties,  and  with  fuch  fureties  to  enter  into  a 
cecogaizance  to  she  king,  before  fome  juftice,  for  the 

Plaintiff's 
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1813.  Plaintiff's  perfonal  appearance  at  the  then  next  general 

-"'-"'  quarter  feflions  of  the  peace  for  Surry,  and  then  and 

v.  there  to  anfwer  the  complaint  of  the  Plaintiff  for  affault- 

Mooxs.  ing  and  beating  him,  by  reafon  whereof  the  Plaintiff,  in 

purfuance  of  the  recognizance  fo  entered  into,  at  the 
next  general  quarter  feflions  of  the  peace  for  Surry,  on 
the  14th  of  January  18 12,  before  Randie  Jackfon>  Efq. 
and  certain  ju  ft  ices  of  the  peace  for  that  county,  did 
perfonally  appear  purfuant  to  the  faid  recognizance; 
and  the  Defendant  did  further  falfely  and  malicioufly, 
and  without  any  reafonable  or  probable  caufe,  caufe  a 
bill  of  indi&ment  to  be  preferred  againft  the  Plaintiff, 
(which  the  declaration  fet  out,)  for  an  affault  on  the 
Defendant ;  and  the  Defendant  falfely  and  malicioufly, 
and  without  any  reafonable  or  probable  caufe  whatfo- 
ever,  at  the  faid  feflions  exhibited  and  preferred  the  faid 
indi&ment  againft  the  Plaintiff  to  the  jury  of  the  grand 
ioqueft  then  and  there  at  the  faid  feflions  fworn  to  in- 
quire for  the  king  and  the  body  of  the  county,  and  then 
and  there  malicioufly  and  falfely  gave  evidence  before 
the  fame  jurors,  of  and  concerning  the  matters  contained 
in  that  indi&ment,  and  endeavoured  and  ftrove,  as  mud 
as  in  him  lay,  to  caufe  and  procure  the  faid  indi&ment 
to  be  found  a  true  bill  by  the  fame  jurors  againft  th* 
Plaintiff,  when  in  truth  the  whole  matter  contained  in 
that  indi&ment  was  falfe,  fcandalous,  and  contrary  to 
truth,  and  fo  it  then  and  there  after  their  examination  of 
witneffes  thereon  returned  the  indi&ment  to  the  court  of 
the  faid  feflion  "  not  found,"  whereupon  the  Plaintiff  and 
his  fureties  were  then  and  there  difcharged  of  their  re- 
cognizance, and  the  profecution  became  and  was  ended 
and  determined.  There  was  a  fecond  count  for  prefer- 
ring the  indi&ment  only.  The  Defendant  pleaded  the 
general  iffue.  Upon  the  trial  of  this  caufe  at  the  Surry 
Lint  affizes  1812,  before  MacdonaldCJ.  it  appeared 
that  the  warrant  iflued  by  Dr.  SLofc  ftaied  the  charge  to 
16  be 
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be  for  violently  aflaulting  the  Defendant.  The  charge 
which  the  Defendant  in  faft  made  was  for  aflaulting 
and  ftriking.  It  was  obje&ed  that  there  was  a  variance 
between  the  offence  defcribed  in  the  warrant,  the  offence 
defcribed  in  the  charge  made,  and  the  offence  averred  in 
the  allegation  of  a  charge  for  aflaulting  and  beating,  and 
the  Chief  Baron  confidering  the  variance  as  fatal,  non- 
fuited  the  Plaintiff. 


I8p 


1813. 
Btnb 

Mooni 


Be/ Serjt.,  in  Rafter  term  1812,  had  obtained  a  rule 
tiiji  to  fet  afide  this  nonfuit  and  have  a  new  trial,  upon, 
the  ground  that  the  declaration  did  not  in  this  cafe  pur* 
port  to  fet  out  the  tenor  of  the  warrant,  and  that  die 
fubftance  of  the  allegation,  which  therefore  was  alone 
neceflary,  had  been  proved :  he  cited  King  v.  Pippet% 
1  Term  Rep.  237.  where  all  the  authorities  are  collected, 
and  Purcell  v.  Macnamaro,  9  Baft,  157.  The  Court 
granted  a  rule  nifi. 


Sbepberd  Stfrjt.,  in  Trinity  term  18x2,  ihew?d  caufe 
againft  this  rule.  .  He  contended  that  aflaulting 
and  beating  was  a  different  offence  from  violently 
aflaulting,  and  a  greater  offence,  for  there  are  many 
affaults  without  a  battery.  The  Court  held  that 
the  declaration  did  not  purport  to  defcribe  the  warrant : 
it  ftated  the  charge  truly,  and  though  the  warrant  ufed 
the  word  (truck  inftead  of  the  word  beat,  which  is  in 
the  declaration,  the  variance  was  immaterial,  and  they 
r~nade  the  rule  abfolute. 

Upon  the  fecond  trial  of  the  caufe  the  Plaintiff  aban- 
doned his  cafe  on  the  firft  count,  and  upon  the  fecond 
gave  in  evidence  only  the  bill  of  indi&ment  for  the 
afiult  with  igmrMuj  returned  thereon,  and  fuppofed 
dut  that  conttitVLted'Zfrimd facie  cafe,  expefting  that 
™*  Defendant  would  rebut  it  by  evidence,  and  that  the 
^intiff  would  have  his  reply  thereon,  in  which  he 
Yox-V.  P  »cant 
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meant  to  go  into  the  merits  of  his  ctfe  after  having  had 
the  previous  advantage  of  crofs-examining  the  Defend- 
ant's witneffes ;  bat  the  Defendant,  inftead  of  going 
into  his  cafe,  and  calling  witnefles,  mBfted  with  fuccefs 
that  the  Plaintiff,  upon  his  cafe,  muft  be  nonfuited. 

Beft  Serjt.  had  obtained  a  role  nifi  to  fet  afide  that 
nonfuit  and  have  a  new  trial ;  againft  which 

Shepherd  Serjt.  (hewed  caufe :  he  contended  that  on* 
lefs  the  Plaintiff  could  fhew  a  fpecial  damage,  he  could 
not,  under  thefe  circumftances,  maintain  the  aftion :  he 
alfo  cited  Lilnval  v.  Umallman,  2  Seku.  N.  P.  ad  edit. 
1056.  if.  where  the  diftin£tion  was  taken  hyFofttrl 
that  on  indidments  for  mifdemeanOrs  evidence  of  ex- 
prefs  malice  muft  be  given.  Savil  v.  Roberts,  1  &ft.  13. 
{which  cafe,  the  Court  obferved,  had  been  often  cited, 
though  the  book  in  general  was  of  no  authority.)  Se- 
condly, that  if  ignoramus  be  returned,  where  die  indifl- 
ment  contains  fcandal,  and  where  the  Defendant  has 
been  in  prifbn,  the  a&ion  lies ;  but  if  the  mdiftment 
contain  no  fcandal,  and  there  be  no  imprifonment,  there 
is  not  a  fufficient  ground  for  the  a&ion :  without  proof 
of  ezprefs  rancour  it  lies  not :  .the  mere  innocence  of  the 
Plaintiff  is  not  fufficient.  There  was  no  evidence  gives 
of  the  imprifonment  in  the  prefent  inftance. 

Beft,  in  fupport  of  his  rule,  urged  that  the  reje&ion 
of  the  bill  by  the  grand  jury  was  primd  facie  evidence  of 
the  want  of  probable  caufe.  The  bill  contained  that, 
which,  if  it  had  been  found,  would  have  been  caufe  of 
imprifonment,  and  therefore  was  within  the  rule,  and 
the  Plaintiff  had  proved  fufficient  to  entitle  him  to  a 
verdid.  To « what  extent  the  Plaintiff  would  hare 
proved  himfelf  entitled  to  damages  cannot  be  apparent 
to  the  Court,  becaufe  he  loft  the  opportunity  of  going 

inte 
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into  his  cafe;  but  though,  without  further  evidence,  he 
could  not  recover  material  damages,  he  was  at  leaft  en- 
titled to  nominal  damages,  which  would  prevent  him 
from  being  liable  to  pay  the  Defendant's  cofts,  though 
he  might  not  recover  his  own; 

Mansfield  C.  J.    I  feel  a  difficulty  to  underftand 
how  the  Plaintiff  could  recover  in  the  prefent  a£Hon, 
wherein  he  could  recover  no  damages,  becaufe  he  clearly 
has  not  proved  that  he  has  fuftained  any :   I  can  under- 
ftand the  ground  upon  which  an  a£Hon  {hall  be  main- 
tained for  an  indiftment  which  contains  fcandal,  but 
this  contains  none,  nor  does  any  danger  of  imprison- 
ment refult  from  it ;  this  bill  was  a  piece  of  mere  wafte 
paper.  .All  the  cafes  in  Bullet's  Ntfi  Prius*  13.  are  di- 
ie&ly  againft  this  a&ion,  for  the  author  fpeaks  of  put- 
ting the  Plaintiff  to  expence,  and  affe£ting  his  good 
feme,  neither  of  which  could  be  done  here.    If  this 
a&ion  could  be  maintained,  every  bill  which  the  grand 
jury  threw  out  would  be  the  ground  of  an  a&ion.    The 
judge  too  might  certify  in  this  caufe  againft  the  cofts,  if 
the  damages  had  been  under  40/* 
t 
Heath  J.  concurred. 

Chambre  J.     It  would  be  a  very  mifchievous  prece- 
dent if  the  a&ion  could  be  fupported  on  this  evidence. 

Rule  difcharged. 


t  2 
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Fentum  v.  Pocock  and  Another. 

Nov.  16. 

If  the  holder  of  TTHE   Plaintiff    declared   upon   a  bill    of   exchange 
a  bill  of  exchange  drawn  by  BeavJey  upon  the  Defendants,  payable  at 

accepted  for  the      t]me  mon^ls  after  date  to  hif  own  order    for  x  10/     for 
accommodation  or  * 

the  drawer  takes    value  received  by  the  Defendants,  and  by  the  (a)  drawer 

a  cognovit  from  delivered  to  the  Defendants,  which  bill  the  Defendanti 

payment  by  in-  afterwards  accepted,  to  be  paid  when  the  fame  (hould 

ftalments,  he  don  become  payable  according  to  the  tenor  and  effe£t  there- 

not  thereby  cfif-  rf          ^  houfc  rf  Bavirm  and   Co     p,//.^/    and 

charge  the  ac-  '                                              J                                            ' 

ceptor.  averred  an  indorfement  and  delivery  by  the  drawer  to 

Whether  the     th[e  pia;ntiff,  a  prefentment  at  Davifor?*  for  payment, 
time  of  taking  the  when  due,  and  a  requeft  made  there  of  payment,  and  a 

Mil,  knew  it  wat   refufal ;  and  that  neither  the  Defendants  nor  any  other 

an  accomraoda-         r      ,     ,       • .  . 

th»bill,or..<*     P«fon  had  paid  it. 

This  caufe  was  tried  at  the  fittings  at  Wefiminjler 
//j  /y*-f  <f<POs     after  Eafier  term  1813,  when  it  appeared  that  the  bill 
,  n  was  drawn  by  Beazley^  and  accepted  by  the  Defendants 

*//.&  rut  *  37        for  his  accommodation,  and  in  order  to  enable  him  to 
>,  /  raife  money,  without  any  confideration  for  the  fame,  but 

4S0  .  that  the  Plaintiff,  to  whom  the  drawer  was  indebted, 

took  the  bill  without  knowing  that  it  was  an  accommo- 
dation bill,  and  gave  value  for  it,  having  difcounted  it, 
received  his  own  debt  thereout,  and  paid  over  the  balance 
to  Beazley.  When  the  bill  became  due,  it  was  duly 
prefentedfor  payment  and  refufed,  and  the  Plaintiff  was 
then  informed  that  it  was  an  accommodation  bill,  and 
that  the  Defendants  had  no  effects  of  the  drawer.  The 
Plaintiff  received  from  the  drawer  65/.  in  part  difcharge 
of  the  bill,  and  upon  his  propofing  to  give  a  cognovit  for 
the  reft  of  the  fum,  payable  at  a  future  day,  he  heCtated 
to  accept  it  until  he  (hould  obtain  the  confent  of  the 
Defendants,  fearing  left  the  giving  time  to  the  drawer 

(a)  Qustre  the  msamag  of  thii  averment. 

without 
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without  their  confent,  ftiould  operate  as  a  difcharge  to 
them.  That  confent  was  aflced  by  Beazley  and  not  ob- 
tained, bat  exprefsly  refufed.  The  Plaintiff's  attorney, 
however,  was  induced  to  accept  the  cognovit,  upon  an 
ambiguous  reprefentation  by  Beazley,  either  that  he  had 
obtained  the  Defendants'  confent,  or  that  he  had  no 
doubt  he  fliould  obtain  it,  the  Plaintiff's  attorney  fwear- 
ing  that  he  underftood  the  refult  of  the  conveifation  in 
the  former  fenfe,  Beazley  fwearing  that  he  ufed  only  the 
latter  expreffions :  but  this  was  long  fubfequent  to  the 
Defendants'  refufal  to  pay,  upon  which  the  Plaintiff's 
right  of  a£tion,  if  any,  became  veiled.  Shepherd 
Serjt,  for  the  Defendants,  objected,  that  by  giving 
time  to  the  drawer  of  this  bill,  for  whofe  fole  accom- 
modation it  was  accepted,  the  Plaintiff  had  difcharged 
the  Defendants.  Mansfield  C.  J.  however  diflented 
from  this  dodrine,  and  the  jury,  under  his  dire&ion, 
found  a  verdi£t  for  the  Plaintiff.  f 

Shepherd,  in  Trinity  term  18 13,  had  obtained  a  rule 
nifl  to  fet  afide  this  verdi&  and  enter  a  nonfuit,  upon 
the  fame  obje&ion  which  he  had  taken  at  the  trial. 

Mar/ball  Serjt.  on  this  day  (hewed  caufe.  He  ob- 
served that  it  was  not  made  known  to  the  Plaintiff  when 
lie  took  th}s  bill,  that  it  was  an  accommodation  bill. 
He  contended  that  the  cafes  which  would  be  cited  were 
contrary  to  the  general  principles  which  had  prevailed 
throughout  all  time,  refpc&ing  bills  of  exchange,  and 
contrary  to  the  decifion  of  Gibbs  J.  in  the  cafe  of  Kerrifon 
v.  Cooke,  3  Campb.  3(2.  who  expreffed  ftrong  doubts  of 
the  do&rine  now  contended  for,  though  he  endeavoured 
to  diftinguifli  the  cafe  then  before  him,  from  the  dodrine 
now  impugned,  upon  the  ground  of  a  fublequent  verbal 
promife  by  the  acceptor  to  pay,  yet  that  diftin&ion  had 
*o  found  foundation-,  for  a  verbal  promife  cannot  add 
P  3  validity 
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validity  to  a  written  inftrument.  The  do£fcrine  it  alio 
contrary  to  the  cafe  of  Ellii  v.  Galindo,  1  Doug.  150. 0. 
where  the  holder  gave  the  drawer  three  months  time, 
and  did  not  fue  the  acceptor  for  three  years  after- 
wards. He  alfo  would  have  cited  Dingwall  v.  Dunjkr, 
1  Doug.  247.,  and  other  cafes,  to  (hew  that  an  acceptor  is 
in  general  liable  in  all  cafes,  but  the  Court  {aid  it  was 
unneceflary. 

Shepherd  endeavoured  to  fupport  the  rule  on  the  ar- 
gument that  an  accommodation  bill  varies  from  a  bill 
given  for  value,  in  this  refped,  that  the  drawer  is  the 
principal  debtor,  and  the  acceptor  only  a  furety,  whereas 
in  the  ordinary  cafe  of  a  bill  given  for  value,  the  acceptor 
is  the  principal  debtor,  and  the  drawer  is  only  a  furety. 
That  this  was  an  accommodation  bill,  was  a  fa&  made 
known  to  the  Plaintiff,  before  he  gave  time  to  the  drawee  ; 
the  Plaintiff,  therefore,  by  afterwards  giving  that  indul- 
gence to  the  principal,  had  discharged  the  furety.  This 
had  been  exprefsly  ruled  by  Lorp!  ElUnborougb  C.  J.  in 
in  the  two  cafes  of  Laxton  v.  Peaty  2  Campb.  N.  P.  185. 
and  Collott  v.  Haigb,  3  Campb.  28 1.  Lord  Eldon  C.  J.  in 
the  cafe  of  Englijb  v.  Darley,  i  Bof.  &Putt.  61.  recog- 
nizes this  do&rine,  for  he  fays,  "  If  a  holder  enter 
into  an  agreement  with  a  prior  indorfer  in  the  morning 
not  to  fue  him  for  a  certain  period  of  tin*?,  and  then 
immediately  oblige  a  fubfequent  indorfer  in  the  evening 
to  pay  the  debt,  the  latter  muft  immediately  refort  to 
the  very  perfon  for  payment  to  whom  the  holder  has 
pledged  this  faith  that  he  (hall  not  be  fued."  [Manf- 
JUldC.  J.  That  decifion  would  be  right  if  this  new 
"do&rine  had  never  been  received,  for  as  the  acceptor 
had  no  effeSs  in  his  hands,  the  drawer  could  not  be 
hurt  by  the  laches ;  whatever  could  be  got  from  the 
acceptor  was  all  in  eafe  of  the  drawer.]  The  holder,  by 
giving  time  to  the  drawer,  without  the  confent  of  the 

acceptor, 
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acceptor,  puts  the  latter  in  a  worfe  fituation ;  for  he 
cannot  recover  againft  the  drawer  nntil  it  is  feen  how 
much  the  holder  may  recover  againft  the  acceptor.  It 
is  only  in  cafe  the  holder  (hould  immediately  compel  the 
acceptor  to  pay  the  whole  of  the  debt,  that  the  latter 
would  be  in  a  condition  inftantly  to  recover  the  whole 
againft  the  holder.  The  Court  cannot  fuftain  this  ver- 
di&,  without  holding  that  it  makes  no  difference,  whe- 
ther a  bill  be  an  accommodation  bill  or  not,  and  that 
giving  time  to  the  drawer  is  no  discharge  of  the 
acceptor. 


m 


1813. 

*      „      ' 
Fentum 

Vm 

POCOCK. 


Mansfield  C.  J.  No  doubt,  if  the  Defendant  can 
fucceed  in  eftablifhing  the  principle,  that  we  mult  fo 
fubvert  and  pervert  the  fituation  of  the  parties  as  to 
make  the  acceptor  merely  a  furety,  and  the  drawer  the 
principal,  the  confluence  contended  for  mud  follow. 
This  cafe  of  Laxton  v.  Peat  certainly  is  the  firft  in  which 
it  was  ever  fuppofed  that  the  acceptor  of  a  bill  of  ex- 
change was  not  the  firft  perfon  and  the  laft  perfon  com- 
pellable to  pay  that  bill  to  the  holder  of  it,  and  that 
any  thing  could  difcharge  the  acceptor,  except  payment, 
or  a  releafe :  and  I  never  before  knew  that  there  was  any 
difference  between  an  acceptance  given  for  accommoda- 
tion, and  an  acceptance  for  value.  When  I  firft  few 
that  cafe  in  Campbell*  I  was  in  the  fame  ftate  as  Mr. 
Juftice  Gibbsy  and  doubted  a  great  deal  whether  it  could 
be  law.  The  cafe  of  Collott  v.  Hatgh  muft  be  confi- 
deied,  not  as  a  feparate  decifion,  but  as  reding  on  the 
authority  of  the  former.  It  is*  utterly  impoffihle  for  any 
Judge,  whatever  his  learning  and  abilities  may  be,  to 
decide  at  once  rightly  upon  every  point  which  comes  be- 
fore him  at  Nifi  Prius;  and  whoever  looks  through 
CampbelPs  Reports,  will  be  greatly  furprized  to  fee, 
among  fuch  an  immenfe  number  of  queftions,  many  of 
them  of  the  moft  important  kind,  which  come  before 

P  4  that 
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that  noble  and  learned  Judge,  not  that  there  are  miftaket, 
but  that  he  is  in  by  far  the  moil  of  the  caufes  fo  won. 
derfully  right,   beyond   the   proportion   of  any  other 
Judges.     But  upon  this  cafe  we  think  that  we  are 
bound  to  differ  from  him,  and  to  hold  that  it  is  impoffiblt 
for  us  to  confider  the  acceptor  of  an  accommodation  bill 
in  the  light  of  a  furety  for  the  payment  by  the  drawer, 
and  that  we  cannot  therefore  fay,  that  he  is  discharged 
by  the  indulgence  (hewn  to  the  drawer.    Certainly  the 
paying  refpe£k  to1  accommodation  bills  is  not  what  one 
would  wifli  to  do,  feeing  the  mifchiefs  arifing  from 
them.     One  might  find  here  a  very  important  diftinc- 
tion  between  this  cafe  and  the  cafe  decided  by  Lord 
Ellenboroughy  namely,  that  here  thp  perfon  taking  the 
bill  did  not,  at  the  time  when  he  took  it,  know  that  it 
was  an  accommodation  bill ;  and  if  he  did  not  then  know 
it,  what  does  it  fignify  what  came  to  his  knowledge 
afterwards,  if  he  took  the  bill  for  a  valuable  confident 
tion  ?     But  it  is  better  not  to  reft  this  cafe  upon  that 
foundation,  for  as  it  appears  to  me,  if  the  holder  had 
known  in  the  cleared  manner  at  the  time  of  his  taking 
the  bill,  that  it  was  merely  an  accommodation  bill,  it 
would  make  no  manner  of  difference :  for  he  who  ac- 
cepts a  bill,  whether  for  value,  or  to  ferre  a  friend,  makes 
himfelf  in  all  events  liable,  as  acceptor,  and  nothing  can 
difcharge  him  but  payment  or  releafe.     The  cafe  before 
Gibbs  J.  has  (haken  this  decifion  in  Laxton  v.  P*at9  and 
we  think  rightly :  the  cafe  cited  of  Englifb  v.  Darlej  is 
not  applicable,  where  the  giving  time  to  an  acceptor  was 
held  to  be  a  difcharge  of  **n  indorfer,  who  (lands  only 
in  the  fituation  of  a  furety  for  the  firft.    The  rule  there- 
fore which  has  been  obtained  for  fetting  aGde  the  verdifi 
and  entering  a  nonfuit  mult  be  difcharged. 

Heath  J.     Although  I  feel  the  utmoft  deference  for 
the  decifions  of  the  noble  and  learned  Lord,  I  cannot 

concur 
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concur  with  him  in  thefe  two  decifions  in  CampbtlL 
Whoever  draws  an  accommodation  bill,  procures  ano- 
ther to  accept  it,  and  negotiates  it  without  letting  the 
peribn  to  whom  he  pafies  it,  know  it  is  an  accommoda- 
tion bill,  is,  as  I  think,  guilty  of  a  grofs  fraud.  Shall 
the  holder  then  be  put  in  a  worfe  fituation  by  reafon  of 
the  fraud  which  the  drawer  has  pradifed  on  him  ?  The 
courts  have  gone  much  too  far  in  lending  fupport  to 
thefe  mifchievous  inftruments,  the  evils  refulting  from 
which  we  fee  every  day.  He  who  comes  under  the 
chancier  of  acceptor  makes  himfelf  liable  as  fuch,  in 
all  circucnftances,  nothing  can  difcharge  him  but  pay- 
ment or  releafej  the  rule  mult  therefore  be  dis- 
charged, 

Chambre  J.      The  grounds  have  been  fully  and 

clearly  explained,  upon  which  the  Court  has  decided  j 

it  is  unneceflary  for  me  to  add  any  thing  more,  than  that 

I  fully  concur  on  all  the  points. 

Rule  difcharged. 
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Hubert,  Demandant;  Humphreys,  Tenant; 
Greenwood  and  Wife,  firft  Vouchees; 
Greenwood  and  Wife,  fecond  Vouchees. 


ATw.  17. 


VAUGHAN Serjt.  moved  that  a  recovery  might  pafs      Recovery  per- 

under  the  following  circumftances.     The  dedimus  mittedtopais, 

pdejlaim  was  direfled  to  Sir  Harry  Ttchborne,  a  prifrner  J^^SJ 

in  Parts,   who   was   a  juftice  of  the  peace  in  Eng-  tify  that  the  figna* 

land,  and  Francis  Balthazar  Sol  wins.    The  affidavit  fent  ««■«£«*•  "^ 
_  trace,  before  whom 

home,    dating    that   the    acknowledgment   was   taken  ^  affidavit  of 

before  the  two  commiffioners,  purported  to  be  fworn  taking  the  ac* 

at  the  houfe  of  Lebtond,  judge  of  peace  in  the  Sth  Jj^JJ^ 

Paris t  was  his,  it  being  apparent  that  it  was  his. 


arron- 
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1813*  arrondiffement  of  Paris,  and  was  counter-fighed  Le  Blond. 
yTTKmmmJ  A  notary  public  certified  that  the  oath  was  adminiftered 
Demandant.  *n  ^e  notal7's  prefence,  before  Le  Blond,  and  that  he 
was  competent  to  adminifter  an  oath,  but  did  not  fwear 
that  the  fignature  Le  Blond  was  his.  The  Court  thought 
it  was  apparent  that  the  fignature  was  his,  and  permitted 
the  recovery  to  pafs. 


Nov.  17.  Aitkenhead  v.  Blades  Efq.,  and  Others. 

If  a  fteriffcon-  Tjj  this  cafe  the  firft  count  ftated  that  the  Defendants, 
tinues  in  pofleffion  X 
after  the  return-  on  *e  26th  April  and    on  divers  other  days  be- 

day  of  the  writ,     tween  that  day  and  the  commencement  of  the  fuh, 

rity  matahim      entered  the  Plaintiff's  houfe,  and  continued  therein  for 

a  trefpalTer  *£        12  hours,   on  each  of  thofe  days,  during  which  time 

initio,  but  will       A      difturbed  the  Plaintiff's  pofleffion  5    and   the  fe- 

not  fopport  the  * 

allegation  of  a  new  con&  count  ftated,  that  the  Defendants  afterwards,  to 

trefpafc  committed  wfr,  on  the  day  and  year  firft  above-mentioned,  entered 
Ab  which**!    C     ^e  ^°u^e  anc*  continued  therein  from  thence  to  the  com- 
juftifitt  under  the  mencement  of  the  fuit,  and  during  that  time  difturbed 
execution.  the  plaintiff  in  his  pofleffion.     The  Defendant's  firft 

fpecial  plea  was  thus  pleaded  j  as  to  the  breaking  and 
entering  the  houfe  in  the  firft  count  mentioned,  and 
ftaying  and  continuing  there,  and  a  little  difturbing  the 
Plaintiff,  and  alfo  as  to  breaking  and  entering  the  houfe 
in  the  fecond  count  mentioned,  and  ftaying  therein  for 
the  time  mentioned  in  that  count,  and  during  that  time 
a  little  difturbing  him;  the  Defendants  fay  that  the 
breaking  and  entering  the  dwelling-houfe  in  the  firft 
count  mentioned,  an4  continuing  therein,  and  difturbing 
the  Plaintiff,  and  the  breaking,  &c.  in  the  fecond  count 
mentioned,  and  the  continuing  therein,  and  difturbing 
him,  and  thereby  fuppofed  to  be  different  ads  and  tref- 

pafles 


IN  THDB  PinT-FOUETH  Teab  o*  GEORGE  III. 


*99 


pafles  were  not  fo,  but  the  fame  a&*  and  the  Defen- 
dants then  dated    a   judgment   recovered  againft  the 
Plaintiffs,    and  a    writ    of  teftatum  fieri  facias  iffued 
thereon,  returnable  on  Wednefday  next  after  fifteen  days 
of  Eafter  laft  (viz.  on  the  5th  of  May,  the  firft  day 
of   Eafter  term,)    under  which  they    fold    the  goods, 
and  by  the  fale  levied  a  certain  fum ;  and  they  concluded 
with  faying,  that  in  making  fuch  levy  they  neceffarily 
continued  in  the  houfe  for  the  time  in  the  introduction 
to  the  plea  mentioned,  which  are  the  fame  trefpaffes 
mentioned  in  the  introductory  part  of  the  plea.     The 
Plaintiff  replied  to  this  plea,   that  the  breaking  and  en- 
tering of  the  houfe  in  the  firft  count,  and  the  breaking, 
&c.  in  the  fecond  count  were  different  a&s  of  trefpafs, 
and  not  the  fame  aft.     And  upon  this  tAverfe  the  iffue 
was  joined.    Upon  the  trial  of  the  caufe  at  the  fittings 
in  Middle/ex,   after  Eafter  term   18 13,  before  Mans* 
field  C.  J.,  the  Plaintiff  proved  that  the  firft  entry  under 
the  writ  was  about  the  10th  April,  and  that  a  fale  by  auc- 
tion took  place  on  the  premifes,  on  the  26th  April,  againft 
the  Plaintiff's  confent,  and  although  all  the  goods  might 
have  been  eafily  removed  in  a  few  hours,  pofleffion 
was  afterwards  kept  till  the  6th  of  May,  (one  day  after 
the  return  of  the  writ,)  and  that  the  officers  were  con- 
ftantly  on  the  premifes  during  that  time.    Mansfield  CI. 
was  of  opinion  this  only  proved  one  continued  trefpafs, 
and  the  Defendants  confequently  obtained  a  verdift. 


Shepherd  Serjt.,  in  Trinity  term  1813,  obtained  a  rule 
nifi  for  a  new  trial,  upon  the  authority  of  Winterbourn 
v»  Morgan,  1 1  Eqft,  395.,  to  which  he  likened  this  cafe, 
contending  that  at  the  return  of  the  writ  a  new  trefpafs 
commenced,  and  although  the  execution  might  be  a 
good  juftification  as  to  the  original  entry,  and  the  re- 
maining in  the  houfe  until  the  return-day,  yet  when  the 
flierifFs  authority  ceafcd,  the  Defendants  became  tref- 

;paffers. 
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paflers.  The  day  being  immaterial  in  trefpafs,  it  was 
not  to  be  concluded  from  the  circumftance  that  the 
fecond  trefpafs  was  averred  to  be  on  the  fame  day  as  the 
firft,  that  it  was  therefore  the  fame  a£k. 

On  this  day  Vaughan  Serjt  would  have  fliewn  caufe, 
but  the  Court  called  on  Shepherd,  and  Mar/hall  Serjt., 
who  was  with  him,  to  fupport  the  rule.  They  con- 
tended  the  cafe  was  the  fame,  and  the  limits  of  the  fe- 
Yeral  trefpafles  equally  diftin&,  as  if  the  (heriff  had 
gone  out  of  poflefEon  on  the  return-day  of  the  writ, 
and  entered  again  on  the  following  day :  that  the  conti- 
nuing of  the  officer  in  poffeffion  after  the  return-day, 
and  felling  the  goods  by  au£fcion,  was  fo  much  a  new 
trefpafs  that  it  could  not  have  been  given  in  evidence 
under  a  new  affignment.  The  method  of  identifying 
by  averment  in  the  plea  the  feveril  trefpafles  alledged 
in  feveral  counts  is  highly  improper,  and  Lawrence  J., 
they  faid,  had  once  thrown  out  that  it  was  a  fit  ground 
of  demurrer.  The  confequence  of  fuch  a  plea  wait 
that  a  juftification  was  pleaded  to  the  whole,  which 
covered  only  a  part  of  the  a£bs  complained  of :  it  was 
therefore  neceffary  to  traverfe  the  identity. 

Mansfield  C.  J.  What  mortal  can  tell  when  the 
trefpafs  began,  and  when  the  rightful  occupation  of  the 
fheriff  ceafed  ?  In  the  cafe  in  1 1  Eqft>  die  period  of 
five  days,  allotted  by  the  ftatute  2  W.  &  M.Jl.  I.  c.$*> 
for  felling  a  diftrefs,  make  the  continuance  on  the  pre- 
mifes  after  that  time  clearly  a  new  trefpafs ;  but  here, 
who  can  tell  when  the  new  trefpafs  began  ?  The  Plaintiff 
ought  to  have  newly  afligned. 

Gibbs  J.    Confider  this :  if  this  irregularity  makes 
the  Defendants  a£fc  a  trefpafs,  it  makes  it  to  be  a  tref- 
pafs ah  initio,  u  e,  from  the  time  of  the  Defendant's  entry. 
11  But 
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But  how  can  that  be  a  new  trefpafs  which  makes  a  party 
a  trefpafler  ab  initio  f  for  by  a  trefpafler  mb  initio  I  under- 
ftand  a  trefpafs  which  was  a  trefpafs  from  the  time 
of  the  firft  entry.  In  this  cafe,  which  is  on  an  execu- 
tion, we  are  clear  of  the  ftatute  of  Wm.  3.  refpe&ing 
diftrefies,  which  (ays,  that  they  who  diftrain  irregularly 
(hall  not  be  trefpafler*  ab  initio  f  as  they  would  have  been 
at  common  law. 

Rule  discharged. 


v  Lear  v.  Heath. 

SHEPHERD  Seijt  had  on  a  former  day  obtained  a 
rule  niji,  to  cancel  the  bail-bond  which  had  been 
given  by  the  Defendant  to  the  flieriff  in  this  cafe,  thg 
Defendant  having  been  holden  to  bail  upon  an  affidavit 
ftating  that  he  was  indebted  to  the  Plaintiff  in  a  fum 
for  a  total  Ids  upon  a  policy  of  infurance. 

Lnu  and  Pell  Serjts.  now  (hewed  caufe.  They  con- 
tended, firft,  that  there  was  neither  praftice  nor  reafon 
which  prevented  this  arreft.  The  Plaintiff  had  pofitively 
fworn  that  the  Defendant  was  indebted :  the  lofs  was 
fworn  to  be  a  total  lofs,  which  made  the  amount  as  cer- 
tain as  the  amount  of  any  other  debt  could  be.  If  the 
Plaintiff  fwears  falfely  or  malicioufly,  the  Defendant 
has  his  appropriate  remedy.  In  cafes  of  adjuftment,  or 
of  a&ons  for  recovering  back  the  premium,  Defendants 
may  be  holden  to  bail  on  policies ;  this  was  diftinguifix- 
able  too,  from  cafes  of  average  lofs,  which  are  more 
uncertain  in  amount :  it  may  be  aflumed  to  be  the  ordi- 
nary pra&ice  of  the  Court  of  King's  Bench,  to  arref^ 
«  all  cafes  on  policies  of  infurance,  for  it  is  fworn  that 

the 


Nov.  iS. 

A  defendant 
cannot  be  holden 
to  bail  in  an  ac- 
tion on  a  policy 
of  infurance, 
where  there  ha* 
been  no  adjuft- 
ment, becaufe  it  it 
an  action  to  re- 
cover unliquidated 
damages. 

Although  the 
Plaintiff  fwear  to 
a  total  loft.     ' 

And  although 
the  Defendant 
make  an  unqua- 
lified offer  to  pay 
to/,  per  cent. 
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the  fealer  of  writs,  on  enquiry,  fays,  that  bailable  pro- 
cefs  is  fometimes  iffued  in  a&ions  on  policies  of  affu- 
ranee.    But  if  the  Court  confider  themfelves  bound, 

either  on  the  authority  of  a  cafe  of v.  Dubois,  faid 

to  have  been  decided  in  this  court,  (though,  as  die  fa£h 
are  not  dated,  that  may  probably  have  been  an  arreft 
for  an  average  lofs,  which  is  a  more  uncertain  demand,) 
to  reftrain  Plaintiffs  in  general  cafes  on  policies  from 
holding  the  Defendants  to  bail,  yet  at  leaft  in  this  parti- 
cular cafe  the  general  rule  ought  not  to  prevail ;  for  it 
is  fworn  on  behalf  of  the  Plaintiff,  that  the  Defendant 
has,  fince  the  a£Uon  commenced,  offered  to  pay  an 
average  lofs  of  80/.  per  cent,  in  full,  fo  that,  as  far  as 
that  fum  of  Bo/,  goes,  the  debt  is  ascertained ;  that  offer 
is  at  leaft  equivalent  to  an  adjuftment,  in  cafe  of  which, 
it  is  admitted,  the  Defendant  may  lawfully  be  holden  to 
bail,  as  upon  an  account  ftated.  It  appears  by  theaffida- 
Wts  that  this  was  the  cafe  of  a  total  lofs  by  fliipwreck,  and 
that  after  an  offer  by  the  Plaintiff*  of  abandonment,  and 
refufal  by  the  Defendant,  the  Plaintiff  very  meritoriouflf 
exerted  himfelf,  at  confiderable  expence,  to  fave  fome- 
thing  from  the  wreck  for  the  benefit  of  the  underwriters, 
but  the  expences  he  was  at  were  fo  heavy,  that  what 
he  recovered  barely  equalled  them,  fo  that  the  lofs  re- 
mained a  total  lofs  as  before;  and  the  only  queftion 
which  the  Defendant  made,  was,  whether  it  fhould  be 
a  total  lofs,  or  a  lofs  of  80/.  per  cent.  only.  The  laft 
edition  of  Impey's  Praclice  contained  a  precedent  of  an 
affidavit  to  hold  to  bail  on  a  policy  upon  an  average  lofs, 
and  it  does  not  appear  to  be  on  an  adjuftment.  The  De- 
fendant alfo  apprized  the  Plaintiff  before  the  a&ion 
brought  that  if  he  would  accept  70/.  he  might  have  it, 
but  that  if  he  would  not,  the  Defendant  would  ufe  every 
endeavour  to  delay  the  payment  as  long  as  poffible, 
which  condu&  warrants  every  alacrity  and  diligence  in 
die  Plaintiff  in  fecuring  himfelf :  at  leaft,  they  prayed,  that 

if 
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cods,  and  that  the  Defendant  might  be  restrained  from 
bringing  any  a£Hon. 

Shepherd  Serjt.,  in  fupport  of  his  rule,  obfenred  that 
this  was  in  its  nature  a  claim  for  unliquidated  damages, 
upon  a  contrad  of  indemnity,  and  it  was  therefore 
againft  all  principles  of  the  pra&ice  of  arreft,  to  permit 
it  on  fuch  a  demand.  In  faft  no  fuch  pra&ice  had  ever 
exifted 5  the  fealer  of  writs  could  not  judge  of  the  pro- 
priety of  the  procefs  he  iflued ;  the  expreffion  that  it  was 
occafionally  iflued,  (hewed  that  it  was  not  the  ordinary 
pp&ice :  the  occafions  on  which  it  was  faid  to  iffue, 
nright  be  upon  adjuftments,  or  to  recover  back  pre- 
miums.   The  point  had  recently  been  pofitively  decided, 

upon  argument,  in  the  cafe  of v.  Dubois,  in  thir 

court ;  and  he  was  therefore  entitled  to  have  his  rule 
made  abfolute  with  cofts. 

Mansfield  C.  J.  obferved  that  the  ftatute  19  G.  2. 
v.37./.  5.-"firft  enabled  the  Defendants  in  a&ions  on 
policies  to  pay  money  into  couxt,  a  proof  that  the  legif- 
lature  did  not  confider  this  fort  of  demand  as  a  liqui- 
dated debt,  but  as  unliquidated  damages  j  and  th?  prac- 
tice previous  to  that  ftatute,  which  did  not  allow  money 
to  be  paid  into  court  upon  policies,  is  confirmatory  evi- 
dence of  the  fame  point.     An  arreft  may  be  made  for  a 
debt,  whether  it  arife  on  an  inftrument  under  feal,  or 
upon  a  fimple  contra&,buf  not  for  unliquidated  damages, 
howfoever  they  arife.     This  rule  therefore  muft  cer- 
tainly be  difcharged,  upon  the  ground  that  the  Plaintiff 
has  no  power  to  arreft  in  fuch  cafes.    The  Court,  per- 
haps, cannot,  if  they  would,  authorize  an  arreft  in  fuch 
a  cafe,  any  more  than  they  could  before  the  ftatute 
19  G.  a.  have  authorized  the  Defendant  to  pay  money 
into' court.    It  is,  however, .  evidently  a  mere  miftake  of 
13  the 
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the  attorney ;  and  it  is  reafonable  that  the  rule  (hoold  be 
discharged  upon  the  terms  of  not  bringing  any  a&ionfor 
trefpafs  and  falfe  imprifonment. 

Heath,  J.  The  Plaintiff  has  not  confined  himfelf  to 
holding  the  Defendant  to  bail  for  the  80/.  which  the 
Defendant  has  admitted,  but  has  arretted  him  for  the 
whole  demand,  as  for  a  total  lofs.  In  this  inftance,  as 
in  all  others,  the  party  who  a£bs  in  contradi&ion  to  the 
pradtice  of  the  court  muft  pay  the  cofts. 

Rule  abfolute  to  cancel  the  bail-bond, 
with  cofts,  the  Defendant  undertak- 
ing not  to  bring  any  aftion  againft 
the  Plaintiff  for  trefpafs  and  falfe 
imprifonment. 


Hawkins  v.  Jones. 


Nov.  1 8* 


'T'HE  Plaintiff  figned  final  judgment  on  the  8th  of 

A  writ  of  error         July,  and  on  the  fame  day  fent  down  a  writ  of  feri 

€>per*!c*  M  ?  facias  to  Worthing  in  Su/Tex,  where  it  was  executed  on 

fuperfedea*  from    J  t        -  .  -         r  t      «  *  •/ 

the  moment  of      «**  Ioth>  without  notice  of  the  allowance  of  a  writ  of 

allowance,  though  error,  which  the  Defendant  obtained  on  the  9th,  in  Lou* 
jLeSn^      *»•    PeU  SerJt-  havin8  Stained  a  rule  nifi  to  fet  afide 
diftant  place  in        the  execution, 
ignorance  of  the 

allowance.      •  Lens  endeavoured  to  fupport  it  on  the  want  of  notice 

of  the  writ  of  error. 

But,  per  Curiam%  the  ftrift  rule  muft  prevail :  the 
allowance  itfelf  is  a  fuperfedeas  from  the  moment  of 
the  allowance,  without  any  communication  with  the 
Plaintiff. 

Rule  abfolute* 
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Doe>    on  Demife  of  the  Grocer's  Com*         jvb*.xt. 
pany,  v.  Rob, 

THE  Grocers  Company  demifed  a  houfe  in  London  to      The  Court,  to 

Hajdn  for  years,  by  a  leafe  which  contained  a  pro-  th*r  difcretioo, 

r   r  -         /     i-  1.     1  3    1      •         **1 fet  afide  * 

vifo  for  re-entry  in  cafe  of  bankruptcy  or  underletting*  WT\t  ^  habere 

Hydtiy  by  licence  of  the  company,  underlet  to  Ingle-  facias  pojfeffionem 
dew,  and  fubjeft  to  fuch  underrate,  he  affigned  the  JJTlfiJi? 
premifes  to  Holmes  for  fecuring  an  annuity.  Holme*  try  an  ejeftmeofc 
was  dead;  Haydn  having  become  a  bankrupt,  the  on fuggeftion o£ 
company  brought  this  ejectment  to  avoid  the  leafe, 
and  ferved  the  declaration  on  Ingledew,  who  delivered 
it  to  the  widow  and  executrix  of  Holmes*  but  (he, 
through  inadvertence,  had  permitted  judgment  to  go  by 
default,  and  the  Plaintiff's  leffors  had  obtained  a  writ 
of  poffeffion,  and  executed  it  on  Ingledetv,  whom  they 
turned  out  of  poffeffion,  and  inftantly  redemifed  the 
fame  premifes  to  him,  as  their  tenant.  It  was  fuggefted 
that  this  eje&ment  had  been  brought  by  Ingledeiu's  pro- 
curement, becaufe  he  could  rent  the  premifes  upon 
better  terms  of  the  company  than  of  Mrs.  Holmes,  and 
(he  prayed  to  be  reftored  to  her  poffeffion,  in  order  to 
try  the  queftion  whether  the  licence  to  make  the  underw 
leafe  did  not  difcharge  the  condition  for  re-entry  on 
bankruptcy,  as  well  as  on  underletting j  t  and  &Aep- 
herd  Serjt.  had  obtained  a  rule  nifi  to  fet  afide  the  writ 
of  poffeffion,  and  the  execution  executed  thereon,  againft 
wiich 

Bejt  Serjt.  (hewed  caufe,  contending  {hat  the  praflice 
was  uniform,  never  to  fet  afide  a  writ  of  poffeffion  ex- 
ecuted, and  that  the  propofition  which  the  executrix 
wifhed  to  try,  was  too  monftrous  for  the  Court  to  en- 
courage for  a  moment :  he  alleged  that  it  was  the  in* 
variable  pra&ice  of  the  leflbrs  of  the  Plaintiff  to  enforce 

Vot.V.  Q  their 
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1813*  their  right  of  re-entry  in  all  fimilar  cafes,  and  to  deraife 

u    ~    J       the  premifes  to  the  tenant  whom  they  found  in  pot 
feffion. 

Tbi  Court  held  that  they  had  no  general  rale  whick 
precluded  them  from  fetting  afide  a  writ  of  babmfim 
ptffeffionem,  after  execution  had :  it  was  reafonable  that 
Mrs.  Hdmes  ihould  have  an  opportunity  to  try  her  right; 
and  they  made  the  rule  abfolute,  on  payment  of  cofts, 
for  fetting  afide  the  judgment  and  execution,  and  per- 
mitting the  late  landlord  of  the  tenant  in  poffeffion  to 
try  the  cautip. 


No*  it*  Ex  parte  John  Grubb  Efq. 

The  Court  win,  JJLOSSET  Setjt,  upon  the  authority  of  Hugh*:  hit 

in  a  fummaiy  v#  Maye*  3  T.  R.  27  C-,  moved  that  Edward  Gntt 

manner,  take  the  •        •*  /  j  »  ,.l 

deeds  relating  to  Gent.,  an  attorney  of  this  court,  might,  upon  his  oath, 

a  manor  and  the  deliver  up  to  John  Grubb  Efq.,  the  lord  of  the  manor  of 

theha^oTa  Htrfington,  and  fome  other  manors,  or  Edward  TM 

toward,  who  is  his  prefent  fteward,  all  the  rolls  of  thofe  manors,  and 

an  attorney  of  the  all  other  deeds  and  writings  relatine  thereto.  He  moved 

court,  at  the  in-  00 

fanr»  ^  ^  lofd,  this  upon  an  affidavit  that  Edward  Grubb  had  lately  foc- 

ceeded  to  his  late  father  in  the  office  of  fteward  of  thefe 

manors,  to  John.  Grubby   the  owner  thereof,  ami  that 

upon  application  made*  to  him  for  the  delivery  of  thefe 

muniments  he  had  repeatedly  admitted  his  poffeffion  of 

them,  but  had  ref ufed  to  deliver  them  up.    The  Court 

at  firft  hefitated  whether  they  had  jurifdiaion,  bat  00 

the  authority  cited,  they  granted  a  rule  ntft^  which  001 

fubfequent  day  in  the  fame  term,  no  caufe  being  ftewn, 

was  made 

Abfolute 
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Lambe  PlalntiflF,  Reaston  and  Wife,  Deforciant.       Nov.  19. 

\£ARY  REASTON  being  feized  in  fee  in  poffeffion     Fine  amended 

of  certain  undivided  {hares  of  certain  hereditaments  by  fn^rting  a 

in  the  parifh  of  St.  Paul,  Deptford,  and  feifed  of  the  re>  inthc  deed  to 

verfion  in  fee,  expeftant  on  her  father's  deceafe,  of  a  j«*d  the  ufes, 

certain  other  undivided  (hare  in  the  fame  property,  by  jj  ^^f1 

indenture  of   23d  January   1810,    between  F.  Reafton  cifying  the  quan- 

and  the  faid  Mary  his  wife,  and  W.Lambe  Efq.     F.  tW»  and  occupta* 

r  that  the  land 

Reafton,  with  the  content  of  Jfcf ary,  covenanted  for  him-  was  intended  to 

ielf  and  her,  that  he  and  (he  would  levy  a  fine  fur  conu-  P*&« 

/ana  dt  droit  to  iumfc  and  hia  heirs,  of  all  the  eftate  n^SSST 

and  intereft  of  Mary  Reafton,  whether  in  pofieffion,  re-  land  by  its  qtun- 

▼erfion,  remainder,  or  expeSancy,   of  and  in  all  that  ^  ««*«*»• 

n.  1-1  ^      r  j  .  •  t      ,  Pier*  th<»e* 

tenement,  liable,  outhoules,  and  garden,  with  the  ap-  it  defcribe  it 
puxtenances,  fi(uate  in  Camberwell,  and  in  the  parifh  of  **  being  in  a 
Camberwll,  in  the  county  of  Surry,  or  in  either  of  thofe  j^f^  ^ 
places,  and  alfo  of  and  in  all  that  parcel  of  arable  land  land  flull  pais  bf 
there,  containing  one  acre  and  two  roods,  more  or  left,  die  deed, 
and  alfo  of  and  in  all  thofe  feveral  clofes  of  meadow  or  the  conufor  was 
pafture  ground,  inclofed,  and  lying  within  the  manor  of  beard  to  oppofa 
Little  Hatcbam,  then  formerly  in  the  occupation  of  /•  jj^jjjj^  y, 
Harrifon,  then  of  John  Trinity,  fince  of  John  Love,  af-  di&erifon. 
tenrards  of  Edward  Butler,  and  then  of  Mary  Tadman, 
containing  by  eftimation  33  acres,  and  of  and  in  that 
piece  of  meadow  or  pafture  ground,   containing  four 
acres,  more   or  lefs,    fituate  in   Camberwell  aforefaid, 
and  in  the  parifh  therein  aforefaid,  or  in  either  Of 
thofe  places,   formerly  in  the  occupation  of  the  faid 
L  Trinity,  then  of  the  faid  /.  Love,  fince  of  the  (aid 
E.  Butler,  and  then  of  the  faid  Mary  Tadman,  and 
of  all  the  eftate  and  intereft  whatever  of  Mary  Reafton, 
whether  in  pofieffion,  reverfion,  remainder,  or  expec- 
Q  a  §  lancy, 
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taney,  of  and  in  three  mefluages  erected  on  a  certain 
piece  of  ground  in  the  parifli  of  St.  Mary,  tfevnngtm 
Butts,  the  abuttals  of  which  the  deed  proceeded  parricu- 
HEAJJJtw#  Uurly  to  defcribe,  and  of  and  in  all  other  the  lands  of 
Mary  Rtafion,  in  Nenvington  Butts.  In  purfuance  of  this 
indenture  a  fine  was  levied  in  Hilary  term  1810,  of  foni 
mefluages,  one  cottage,  two  barns,  oneftable,  onecow- 
houfe,  four  gardens,  and  51  acres  of  land,  with  the  ap- 
purtenances, in  Cambemvell,  and  in  the  parifli  of  &. 
Mary,  Newington  Butts.  Mary  Reajlm  was  dead,  and 
her  father,  who.furvived  her,  was  fince  alfo  dead,  and 
after  his  deceafe  it  was  difcovered  that  fo  much  of  the 
premifes  as  were  in  the  deed  defcribed  to  be  fituate  in 
Cambemoell,  were  in  fa£t  fituate  in  that  part  of  the  ad* 
joining  parifli  of  St.  Paul,  Deptford,  which  is  in  the 
,  county  of  Surry.  The  affidavits  of  Reafton  and  Lamk 
dated  that  they  had  no  doubt  of  the  intention  of  Marj 
Reafton  to  pafs  this  property  by  the  fine,  and  to  fettle  it 
to  the  ufes  of  the  indenture,  and  the  attorney  who  pre- 
pared that  fettlement  depofed  to  his  belief  of  the  like  in- 
tention. It  was  alfo  (worn  that  all  the  hereditaments  in 
Deptford,  defcribed  to  be  in  Camberwell,  were  at  the 
date  of  the  indenture  in  the  occupation  of  Mary  Tadma*, 
and  had  thentofore  been  in  the  occupation  of  Edioari 
Butler,  and  were  formerly  in  the  occupation  of  J<b* 
Love,  and  were  believed  to  have  previoufly  been  in  the 
occupation  of  Join  Trinley,  as  alleged  in  the  indenture, 
and  were  the  fame  hereditaments  intended  to  pafs  by 
the  fettlement  and  fine,  fave  that  they  were  erroneouHr 
defcribed  as  to  the  pariih  \  all  the  title-deeds  of  the 
eftate  were,  at  the  time  of  preparing  the  fettlement,  in 
the  pofiefiion  of  the  father  of  Mary  Reafton,  who  re- 
fufed  to  permit  accefs  to  them,  and  the  parties,  at  the 
time  of  executing  the  deed,  were  refident  at  Bath,  at  a 
diftance  from  the  premifes,  and  had  no  local  knowledge 
of  them  :  they  were  told  by  an  agent  of  the  father  of 

Man 
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Mary  Reafton,  that  the  premifes  were  in  CamberwtU. 
It  was  further  fworn  that  Mary  Reafton  never  had 
any  eftate  or  property,  or  any  fliare  of  any  eftate  or 
property  in  Cambernuell,  or  in  the  parifh  of  Cornier* 
wdl>  except  one  acre  or  land,  which  at  the  time  of  ' 
escorting  the  fettlement  was  in  the  occupation  of  one  of 
two  peribns  named  Fo*  and  Howie,  and  was  not  then, 
er,  as  was  believed,  evir  had  been  in  die  occupation 
of  Mary  Todman,  E.  Butler,  J$bn  Lwe,  or  John  Trinity  s 
that  the  father  of  Mary  Reajbn  had,  in  his  life,  re- 
ceived the  rents  of  the  premifes,  and  accounted  for  one- 
third  of  them  to  her  during  her  life,  and  to  her  hulband 
after  her  deceafe,  for  the  proportion  due  at  the  time  of 
her  death.  Upon  thefe  affidavits  StxpberdSerjt.  had  on 
a  former  day  moved  to  amend  the  fine,  by  ftrikinf  out 
the  word  CamberweU,  and  inferting  the  words  « the 
fm&oi&.PauiyD<ttfora:" 

Be/I  Serjt.  appeared  on  behalf  of  the  heir  of  Mary 
Reafton,  who  was  difinherited  by  the  ufes  declared  of 
the  fine,  and  was  permitted  to  oppofe  the  amendment. 
He  urged  that  there  were  no  general  words  in  the  deed 
defcriptive  of  fuch  other  property  in  Surry,  or  in  Eng- 
land, or  elfewhere,  as  might  fuffice  to  pafs  thefe  lands. 
The  eftate  having,  upon  the  death  of  Mrs.  Reafton, 
veftod  in  the .  heir,  it  would  be  moft  dangerous  that 
the  Court  (heuld  take  on  itfelf  to  ouft  him  of  his  free* 
bold  upon  the  mere  affidavits  of  the  perfons  who  wiflied 
to  poffefs  it.  The  words  of  the  deed  reftrid  the  pro- 
perty conveyed,  to  the  pari(hes  of  Cambernuell  and  &<. 
Mary,  Newington  Butts :  there  is  nothing  in  this  cafe  by 
which  the  Court  can  amend,  for  there  is  nothing  to 
(hew  the  intention  of  the  parties  that  the  lands  in  St. 
PauPs,  Deftfird,  (hould  pafs.  Although  Mary  Reafton 
might  have  difinherited  the  heir  in  her  life-time,  yet  as 
lhe  otoitted  fo  to  do,  die  Court  cannot  do  it  for  her, 

Q  3  ate* 
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1813.  after  her  deceafe.  The  Court,  he  {aid,  had  often  refufed 
to  amend  fines  where  there  were  no  general  words  to 
amend  by. 

Mansfield  C.  J.  The  general  words  in  a  deed  arc 
ufed  to  (hew  the  intention  of  the  parties :  here  that  in- 
tention is  made  out  by  the  exprefs  defcriptkm  of  the 
premifes  and  of  the  perfen  occupying  them,  and  there- 
fore is  as  clearly  expreffed  as  it  is  when  the  deed  has 
words  applying  to  this  and  that  county*  The  defcrip- 
tion  here  feems  fufficiently  to  afcertain  that  property. 

jtdfernatur. 

Sbtpberd>  on  this  day,  urged  in  f upport  of  the  appli- 
cation, that  the  conufor  had  no  property  in  the  parifh  of 
Camherwell  which  could  fetiafy  this  fine :  the  one  acre 
would  not  fuffice  for  it,  for  it  was  not  included  in  the 
deed ;  and  therefore  the  whole  of  the  lands  in  Dfptfofi 
rnuft  pafs  j  the  correft  part  of  the  description,  identify- 
ing them  by  the  occupation  of  fucceflive  tenants,  fuf* 
ficiently  afcertained  the  premifes  j  and  the  incorrefl  part 
of  the  defcription,  dating  them  to  be  in  a  parilh  in  which 
they  were  not,  muft  be  rejected :  the  queftion  was  not, 
what  eftate  the  heir  had  in  the  premifes,  but  what  was 
the  intent  of  the  conufor  ?  He  cited  Pigot,  ai&>  and 
Dean  v.  Coward,  Comyn,  Rep.  386.,  alfo  Barnes}  ifr 
Craghill  and  Others,  Plaintiffs,  Pattinfon  and  Wife,  and 
Others,  Deforciants,  for  the  practice  of  adding  villa  and 
.pariihes  which  had  been  omitted. 

Btf,  contra,  admitted  that  where  the  fine  could  bats 
no  poffible  operation  as  it  ftood,  the  Court  would 
amend  it,  as  in  the  cafe  cited  jn  Pigdt,  where  the  parilh 
of  St  Stephens,  near  Launcefim,  in  the  county  of  Or* 
wall,  was  fubftitutcd  for  the  pari(h  of  Launcefion,  there 
being  no  fuch  parifh  as  Launcefton  in  that  county*  Bttt 
%    here,  as  the  fine  could  operate  on  the  land  in  N<w*Zton> 


jv  rat  FimMotmtH  Yeab  or  GEORGE  fit  ai i 

though  inoperative  as  to  ComierweU,  the  Court  would 
not  extend  its  operation  by  adding  other  premifes.    The 
intent  of  the  parties  was  of  no  avail,  unlefs  they  ufed  apt 
words  to  carry  it  into  execution.    The  deed  conveyed 
lands  in  Camterwdl,  and  if  the  fettlor  had  none  there, 
it  could  pafs  none.    In  the  cafe  of  Clutterbuck%  deman- 
dant, Deiatjt  tenant,   Langton,  vouchee,  antet  vol.  2., 
p.  96.,  the  intent  was  clear ;  for  the  attorney  pofitively 
fwore  he  had  received  inftru&ions  to  include  the  whole 
eftate  in  the  recovery,  but  a  certain  part  of  Si/hn  farm 
lying  in  PuekUcburch>  being  omitted  in  the  deed  to  make 
a  tenant  to  the  precipe,  the  Court  refufed  to  fupply  it 
in  the  recovery.    Heirs  are  the  favourites  of  the  courts ; 
the  heir  is  the  rightful  owner  \  and  it  is  a  dangerous  pre- 
cedent to  admit  affidavits  of  the  intent  of  married  women 
to  be  received  after  their  death. 

Mansfield  C.  J.  If  in  the  cafe  laft  cited  all  ,the 
lands  in  the  omitted  pari(h  had  been  particularly  de- 
fcribed  by  the  circumftances  of  their  quantities  and 
occupiers  as  here,  it  would  be  in  point :  but  it  is  not  at 
all  like  this  cafe.  This  deed  fufficiently  (hews  the  fet- 
dor's  intent  to  pafs  all  thefe  lands  ;  it  defcribes  in  whofe 
poffeffion  they  had  been,  and  the  number  of  acres,  and 
therefore  the  lands  do  pafs  by  the  deed.  No  man  can 
doubt  of  the  intent  of  this  deed  to  pafs  thofe  lands :  it 
has  conveyed  fo  many  acres  in  the  poffeffion  of  A.%  B.9 
and  C. ;  the  name  of  the  parifli  only  is  miftaken,  the 
party  having  been  informed  the  land  was  in  Camberwell. 
Why  did  the  parties  mention  the  .parifli  at  all  in  the 
deed  ?  It  was  unneceflary.  It  was  therefore  a  miftake ; 
and  there  being  the  clear  intent  of  the  parties  to  pafs 
the  land,  the  Court  in  this  cafe,  as  in  others,  where 
there  is  a  clear  intent  to  pafs  land,  will  amend.  The 
heir  ought  to  lofe  the  eftate,  becaufe  the  anceftor  has 
pafied  it  by  a  fine. ' 

Q  4  Heath 
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Heath  J.  The  queftion  Is,  whether  this  deed  is 
fufficiently  explicit  to  pafs  thefe  l?nds  in  Deptford.  Now 
I  have  no  doubt  at  all  but  that  the  premifes  pafled,  not- 
withstanding the  roiftake  of  the  parifli,  by  this  defcrip- 
tion.  Tliis  deed,  therefore,  is  an  authority  to  the  Court 
to  amend  the  mifprifions  in  the  fine.  We  daily  amend 
on  affidavits  made  to  explain  the  general  words  in  a 
deed. 


Dallas  J.  concurring,  the  rule  was  made  abfolute. 
Ch'ambre  J.  was  abfent. 


Nov.  19. 


Reed  v.  Blades  and  Another. 


A  conveyance    T^HIS  was  an  aft  ion  upon  the  cafe  for  a  falfe  return, 
F  chattels  una*      A    brought  agajnft  ^  ^^g  q{  MiddUje^  to  whom 

the  Plaintiff  had  delivered  a  writ  of  fieri  facias ,  indorfed 
to  levy  1045/.  7/>  hefides  (heriff's  poundage,  of  the 
goods  of  William  Taylor  within  that  bailiwick,  and  who 
returned  that  the  fheriff  had  levied  251/.  and  poundage 
only,  and  that  the  faid  W.  Taylor  had  no  other  goods  in 
their  bailiwick.  Upon  the  trial  of  this  caufe  at  a  Wejl- 
minjler  fitting  in  Trinity  term  1813,  before  Mans- 
field C.  J.,  the  evidence  was,  that  the  Iheriff  had  taken 
fon  pretending  to  the  opera-houfe,  of  which  Taylor  was  the  manager  and 
»o^Punder«i  ofonfible  proprietor,  and  all  the  goods  therein,  when 
execution,  leafed     they  received  a  notice  that  all  the  feveral  goods  and 

the  goods  a^  a        chattels   and  other   moveable    property  in  the  opera- 
rent  to  the  former  r    *       '   •  r 
owner,  who  (till     houfe  were  the  goods  of  Samuel  Sandell,  and  that  they 
continued  in  pot 

feffion,  no  money  having  been  proved  to  be  given  for  the  purchafe,  nor  rent  paid  tinder 
the  leafe,  it  wai  a  queftion  for  the  jury  whether  the  leafe  was  not  fraudulent* 

But  under  chrumftancet  the  pofleffion  of  the  leflee  might  have  been  the  pofleffion  of 
theleflbr. 

became 


of  chattels  unac- 
companied with 
pofleffion  is  void. 

Although  in 
the  lame  inftru- 
mtnt  be  con- 
tained a  valid 
mortgage  of 
leafehold  budd- 
ing! in  whicft  the 
chattels  are 
fituated. 

Where  a  per- 
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became  vefted  in  him  by  virtue  of  certain  bills  of  fale 
executed  to  him  by  a  former  fheriff  of  Middle/ex,  and 
Sandell  offered  them  an  indemnity,  which  they  accepted, 
and  thereupon  withdrew  from  the  poflefEon,  and  made 
the  return  dated  in  the  declaration.  SandelP*  attorney, 
being  examined,  dated,  that  in  the  year  1799,  his  client 
purchafed  the  property  from  the  fheriff  by  certain  bill* 
of  fale,  which  the  witness  had  at  one  time  had  in  his 
poJTeffion  ;  but  there  was  no  proof  of  any  judgment  or 
execution  againd  Taylor  at  that  time,  nor  were  the  bills 
of  fale  produced  at  the  trial.  The  defendants  alfo  pro- 
duced a  leafe,  dated  on  the  24th  of  November  1S04, 
drawn  in  confequence  of  inftru&ions  given  by  Taylor 
and  Goold  and  Sandell  jointly,  whereby  Sandell  demifed 
to  Taylor  and  Goold  all  the  goods  which  he  had  purchafed 
under  the  bills  of  fale,  and  which  were  enumerated  in  a 
fchedule  annexed,  for  a  term  of  ten  years,  which  was 
unexpired  at  the  time  of  this  trial,  at  350/.  rent;  and 
Taylor  covenanted  to  repair  all  wear  and  tear  of  the 
goods,  to  replace  all  goods  worn  out,  and  that  all  newly 
purchafed  goods  fhould  be  the  property  of  the  leflbr. 
It  did  not  however  appear,  that  Sandtll  had  ever  for  a 
moment  been  in  pofleflion  of  the  goods  under  his  bills 
of  fale  before  he  granted  this  leafe,  nor  that  any  part 
whatever  had  been  paid  of  the  rent  thereby  referved. 
It  appeared  that  long  before  the  alleged  date  of  SandelPt 
title,  by  indenture  of  the  24th  of  Auguft  1792J  of  feven 
parts,  between  Taylor  of  the  firft  part,  J.  A.  Gallini  of 
the  fecond  part,  Sheldon,  Burton,  and  Needham  of  the 
third  part,  W.  Withatn  of  the  fourth  part,  R.  B.  She- 
ridan of  the  fifth  part,  T.  Harris  of  the  fixth  part,  and 
If.  B.  CfReilly  6i  the  feven th  part,  the  opera-houfe  was 
afligned  to  Sheldon,  Burton,  and  Needham,  upon  trud  to 
receive  the  rents,  iffues,  profits,  fubfcription,  door* 
money,  and  all  other  the  annual  income  of  the  theatre 
and  premifes,  and  firft  to  difcharge  all  taxes  of  the  pre-  . 

1  mifes  % 
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mifes  5  then  to  pay  to  T.  Hollovmy  a  rent  of  $ooLper 
annum  for  certain  premifes  demifed  by  him  alone,  and 
to  HolUway  and  Sheridan  1260/.  rent  for  premifes  de- 
mited by  them/ jointly,  by  certain  leafes  of  4th  Jul] 
1777,  and  ift  Augufi  17925  then  to  pay  250/.  per  a* 
num  to  Harris,  or  the  perfon  entitled  to  KiKgrevft  pi- 
tent  right  j  in  the  next  place  to  pay  the  yearly  fabric* 
of  the  performers  of  every  defcription,  muficians,  fer- 
vants,  and  aJEftants,  and  all  expences  of  management, 
not  exceeding  2  1,000/.  per  annum  g  in  the  next  place  to 
pay  Gallini  a  debt  of  8500/.  by  annual  inftalmentt  of 
1500/.  and  intereft ;  next  to  pay  yearly  to  Tayhrt  for 
10  yean,  1000/.  to  finifh  the  intended  building!  and 
improvements  5  then  an  annuity  of  200/.  to  Witbem 
during  the  life  of  O'Reilly,  upon  truft,  as  to  100/.  there- 
of, for  Homria  OReilly,  his  fitter,  until  (he  fliould  be 
repaid  a  certain  loan  and  intereft,  and  as  to  the  whole, 
fubjeft  thereto,  in  truft  for  R.  B.  OReilly ;  next,  to 
pay  4000/.  a-year,  2000/.  thereof  to  the  creditors  of 
O'Reilly,  in  difcharge  of  certain  debts  amounting  to 
30,000/.,  and  the  other  2000/.  thereof  in  difcharge  of 
TayU/%  debts  contra&ed  on  account  of  the  theatre,  in 
fuch  manner  as  Taylor  (hould  direft,  with  priority  to 
certain  mortgagees  for  12,000/*  on  the  HajmoM 
theatre  \  and  next,  in  difcharge  of  arrears  due  to  per- 
formers \  if  400c/.  (hould  not  arife,  the  fliares  of  thofe 
two  clafles  of  creditors  to  abate  prdportionably  \  and 
upon  truft  to  pay  over  the  refidue  to  Tayler,  his  execu- 
tors  and  adminiftrators,  for  his  own  ufe  and  benefit 
It  was,  amongft  numerous  other  provifions,  declared, 
that  all  monies  received  (hould  be  paid  to  certain 
bankers,  to  the  account  of  the  truftees,  and  that  there 
(hould  be  a  receiver,  who  (hould  give  fecurity.  Ik 
truftees  to  whom  the  property  was  expreffed  to  be 
affigned,  never  took  any  a&ual  pofleffion  of  the  open* 
houfe,  nor  of  any  of  the  chattels  therein,  usder  this 

deed, 
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deed,  nor  took  any  ftep  in  the  execution  of  the  trufts 
declared.    There  were  alfo  certain  other  deeds  of  19th 
June    1795,    loth  November  1796,   and  8th  September 
1804,  to  all  of  which  Taylor  was  party,  creating  farther 
charges  and  mortgages  on  the  opera-houfe.    By  inden- 
ture of  27th  January  18039  made  after  the  date  of  San- 
delPt  alleged  title,  Taylor  affigned  to  P.  Goold  one-third 
part  of  his  intereft  in  the  opera-houfe,  fceneiy,   and 
drefles,  fubjeft  to  prior  incumbrances ;  and  by  another 
indenture  of  7th  September  1804,  Taylor  conveyed  to 
Goold  fo  much  more  as  would  increafe  the  fliare  of  Goold 
to  7«i6th  parts  of  the  whole.    By  an  indenture  of  3d 
March  18049  between  Lord  Kinnaird,  Sheldon,  and  Bur- 
ton of  the  firft  part,  Taylor  and  Goold'oi  the  fecond  part, 
J.  Hofier  of  the  third  part,  and  Meflrs.  Conft,  Lowten$ 
and  Palmer  of  the  fourth  part,  the  truftees  of  the  deed 
of  1792  conveyed,  and  Taylor  and  Goold  conveyed  and 
confirmed  all  their  refpeftive  eftates  and  interefts  in 
the  opera-houfe,  and  the  goods  therein,  to  Conft,  Low- 
ten,  and  Palmer,  upon  the  fame  trufts  as  were  declared 
in  the  former  deed.     During  the  period  from  1808  until 
181 1,  Taylor  continued  to  aft  as  the  oftenfible  owner  of 
the  property ;  he  made  all  contrafts  in  his  own  name, 
received  all  the  proceeds,  paid  them  to  his  own  account 
at  the  bankers,  and  drew  for  money  from  thence  in  his 
own  name:  in  the  middle  of  the  feafon  of  181 1   the 
truftees  firft  began  to  aft.    It  did  not  appear  that  at  the 
time  when  Sandell  alleged  that  he  purchafed  the  goods, 
the  truftees  had  interfered  to  claim  them  from  him  :  and 
the  only  aft  of  ownerftiip  proved  to  have  been  exercifed 
by  Sandell  was,  that  he  once  claimed  fome  of  the  goods 
from  a  (herifF's  officer  who  had  taken  them  under  an 
execution  againft  Taylor.    It  was  proved  that  in  every 
feafon  very  large  and  valuable  additions  had  been  made 
to  the  drefles,  fcenory,  and  decorations  of  the  theatre, 
and  although  there  was  no  evidence  exaftly  to  afcertain 
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the  value  of  the  9-rfth  parts  which  Taylor  had  in  them, 
as  diftinguifhed  from  the  7-i6ths  which  GoM  had,  yet 
it  was  not  doubtful  that  the  (hare  of  Taylor  alone  in  the 
after-purchafed  property  only,  would  bare  been  more 
than  fufficient  in  value  to  fatisfy  the  judgment*  Mans- 
field C.  J.  dire&ed  the  jury,  that  Sandell  never  having 
a£ted  nor  had  any  contra  in  the  management  or  pofet 
fion  of  the  opera-houfe,  this  fuppofed  fale  to  him  was 
wholly  inoperative,  and  that  the  property  muft  be 
confidered  as  the  property  of  Goold  and  Taylor.  He 
pointed  out  to  them  that  the  (hare  of  Taylor  only  in  the 
goods  was  liable  to  this  execution,  and  that  they  (hoold 
give  damages  for  Taylor's  (hare  only.  The  jury  were 
of  opinion  that  Taylor  was  Efficiently  the  owner  of 
thefe  goods  to  Warrant  them  in  finding  a  verdifi  for  the 
plaintiff  for  794/.,  being  the  whole  amount  which  re- 
mained unfatisfied  of  his  judgment. 

Shepherd  Serjt.  in  Trinity  term  moved  to  fet  afide  the 
verdi&  and  have  a  new  trial,  on  two  grounds:  firft> 
that  he  had  proved  a  bond  fide  title  to  the  goods  in  Son- 
del!,  or  if  not  in  him,  yet  he  had  (hewn  a  good  title  in 
the  truftees,  which  juftified  the  (heriff's  return :  fecondlj, 
that  if  he  had  not,  yet  the  verdift  was  exceffive,  inaf- 
much  as  the  jury  had  computed  it  on  the  entire  value 
of  the  goods,  and  not  on  the  value  only  of  the  9-  16th 
parts  which  Taylor  had  in  the  property. 

Gibbs  J*  obferved,  that  it  had  been  very  recently  de- 
termined that  where  goods  weje  taken  under  a  wri* 
of  fieri  facias y  and  fold,  which  had  been  permitted  to  re- 
main in  the  pofleflion  of  the  original  proprietor,  although 
the  ftatute  of  21  Jac.i.  c.  19.  would  have  vefted  the  pro- 
perty in  the  affignecs  of  the  poffeflbr,  if  he  had  become 
a  bankrupt,  yet,  the  pofleflbr  not  being  a  bankrupt,  as 
againft  the  flierifF  the  real  tide  muft  be  looked  to,  and 
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the  property  remained  iii  the  purchafer  under  the  execu- 
tion. Therefore  if  the  property  was  at  firft  well  con- 
veyed to  the  truftees  in  1 792,  and  by  them  to  ConJl>  L<nv- 
toi,  and  P aimer >  fo  as  to  be  well  veiled  in  thofe  truftees, 
ootwithftanding  the  continuing  poffeflion  of  Taylor,  the 
goods  were  not  liable  for  his  debts. 

Mamsfibld  C.  J.  At  the  trial  it  was  argued  that 
the  conveyance  of  the  opera-houfe  as  well  as  of  the 
goods,  was  fraudulent.  I  thought  that  there  was  no 
pretence  to  fey  that  the  mortgage  of  the  opera-houfe  mult 
neceflarily  be  accompanied  by  poffeflion,  but  I  thought 
that  the  conveyance  of  the  goods  being  unaccompanied 
by  poffeflion  was  inoperative.  The  cafe  of  the  two 
public  houfes,  Davsfon  v.  Woody  antty  256.  is  very  dif-  • 
ferent,  that  was  to  elude  a  police  regulation  of  the  city 
of  London. 

Gibbs  J.  "What  my  Lord  fays  feems  to  bring  it  within 
the  exception  there  put  by  my  Brother  Lawrence  J.  3 
he  (ays,  in  a  cafe  not  falling  within  the  bahkrupt  laws, 
the  real  property  of  the  goods  is  to  be  looked  to,  except 
where,  as  in  Twyne's  cafe,  the  goods  are  left  in  the  pof- 
feflion of  the  vendor ;  and  that  queftion  is  never  dis- 
turbed. It  may  be  a  great  queftion  whether  the  con- 
tinuing poffeflion  here  does  not  come  within  that  rule. 

The  Court  granted  a  rule  nifi  on  both  grounds. 

Befl  and  Rough  Seijts.,  in  this  term,  (hewed  caufe 
igaioft  the  rule,  and  infifted  that  they  were  entitled  to 
maintain  their  vercMft  on  two  grounds,  firft,  that  the 
kafe  was  fraudulent  and  void  *,  fecondly,  that  even  if  the 
leafe  were  valid,  it  could  not  operate  on  fuch  property 
at  had  been  purchafed  by  Taylor,  fubfequently  to  the 
dale  of  die  leafe,  fo  that,  as  to  that  part  of  the  property 
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at  leaft,  the  return  was  falfe.  As  to  the  fifft  point, 
ther$  was  no  evidence  how  the  goods  ever  became  retted 
in  Sandell,  nor  was  there  any  evidence  of  his  having  had 
poffeffion  of  the  goods,  which  might  have  difpenfed  with 
the  neceflity  of  proving  his  title  to  them :  the  fuppofed 
leffees  were  in  poffeffion  as  proprietors  immediately 
before  the  execution  of  the  leafe,  no  former  judgment 
or  execution  againft  Taylor  was  proved,  no  bills  of  (ale 
to  Sandell  were  produced,  and  it  was  in  proof  that 
Taylor  and  Goold  were  the  perfons  who  originally  pur* 
chafed  the  property.  The  idea  of  this  leafe  too,  as  a 
fubfifting  and  operative  inftrument,  was  wholly  incon- 
fiftent  with  Taylor's  and  Goo/a"*  condu&  in  joining  in 
the  affignment  to  Confty  Lvwten>  and  Palmer*  of  3d  March 
1804$  but  Sandill  had  never  made  his  appearance  fince 
the  date  of  that  deed,  except  on  one  occafion  to  defeat 
a  flierilPs  officer,  who  came  to  levy  an  execution* 
There  had  been  no  rent  paid  under  the  leafe,  and  there 
was  no  doubt  but  that,  according  to  TwyrtSs  cafe,  3  Co.  80.*. 
the  whole  tranfa£tion  was  a  grofs  fraud,  fuch  as  the 
jury  had  found  it.  None  of  the  deeds  recognized  Sat* 
Jell  as  having  any  intereft  in  thefe  goods,  though  they 
mention  him  as  the  aflignee  of  two  private  boxes  in  the 
theatre.  Taylor  purchased  every  thing  in  his  own  name, 
and  for  his  own  benefit  individually,  not  in  the  name  of 
the  truftees,  as  manager.  [Mansfield  C.  J.  obferved 
that  there  was  no  proof  that  Sahdell  ever  had  paid  a 
Shilling  to  any  perfon,  either  the  (heriff,  or  the  Plaintiff, 
in  that  execution  \  if  that  had  been  proved,  the  non- 
poffeffion  of  Sandell  might  have  been  no  obje&ion  to  the 
validity  of  the  tranfa&ion,  f>r  the  poffeffion  of  the  tenant 
would  have  been  the  poffeffion  of  the  landlord,  but  theft 
was  in  this  cafe  no  fuch  evidence  j  it  was  a  lingular  »h?ng 
that  Sandell  (hould  buy  thefe  goods  which  had  been  twice 
over  conveyed  to  truftees.]  As  to  the  amount  of  the 
goods  which  had  been  purchafed  iince  the  date  of  the 
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i&itious  leafet  he  offered  to  refer  that  inquiry  to  fome 
gentleman  at  the  bar  who  (hould  have  power  to  award  a 
wdift  for  fo  much  as  (hould  be  eftablifhed  to  be  the 
-value  of  Taykr'%  (hare.  Even,  under  the  laft  truft-deed, 
the  truftees  did  not  interfere  till  18x1 :  up  to  .that  time 
every  thing  was  the  a&  of  Taylor;  the  goods,  the  value 
of  which  was  fought  to  be  recovered  in  this  adion,  were 
bought  by  Taylor  in  1809,  18 10,  and  the  early  part  of 
181 1.  If  this  were  the  rooft  honefl  truft  in  the  world, 
it  would,  being  thus  unaccompanied  with  pofleflion,  be 
fraudulent  as  againft  third  perfons. 

ZbtpberdztiA  Lens  Serjts.  in  fupport  of  the  rule,  urged 
that  this  was  merely  a  queftion  whether  thefe  goods 
were  legally  the  property  of  Taylor;  if  they  were  not,  the 
ihefiff  could  not  feize  them.  There  was  a  wide  differ-* 
ence  between  a  queftion  under  a  commifllon  of  bankrupt, 
whether  goods  were  in  the  order  and  difpofition  of  the 
bankrupt,  and  a  queftion  in  the  caf$  of  an  execution. 
There  was  no  legal  property  in  Taylor;  by  the  deed  of 
1792  the  goods  were  conveyed  to  truftees  upon  various 
traits,  with  a  refiduary  truft  for  Taylor,  but  an  equitable 
intereft  cannot  be  taken  in  execution.  [Mansfield  C.J. 
In  the  firft  place,  the  deed  of  179a  could  not  convey 
any  goods  which  were  fupplied  afterwards :  and  2dly, 
fuppofe  the  goods  had  been  conveyed  to  thefe  truftees 
who  never  aft  or  interfere,  Taylor  (till  continuing  to  be 
the  only  perfon  interfering,  and  managing  in  the  matter, 
the  truftees  never  a£king,  will  that  trad-deed  proteA 
the  property  againft  creditors  fupplying  goods  ?  It  is  a 
ftrange  thing  that  truftees  can  ever  be  found  to  be 
named  in  fuch  trufts  without  immediately  taking  poflef- 
fion  of  the  property.  This  mifchief  all  comes  from 
gentlemen  undertaking  trufts,  and  then  never  attending 
to  them.  The  truftees  are  no  parties  to  the  conveyance 
by  Taylor  to  Goold  in  1803.]     Suppofe  that  thefe  goods 
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1 8 13.  had  been  expofed  to  falc  under  an  execution  againlt 

'-    »-    '        Taylor %  might  not  a  perfon  who  wiflies  the  opera  to  go 
R£ED  on,  buy  them  and  leafe  them  to  Taylor?    It  is  affumed 

Bladss.  *  that  this  leafe  was  made  merely  to  prote£fc  Taylor,  but 
there  is  no  evidence  of  that.  The  leafe  is  made  not 
merely  to  Taylor^  but  alfo  to  Goold.  It  may  as  well 
be  faid  that  the  conveyance  to  Goold  was  fraudu- 
lent. There  was  no  evidence  that  there  was  the  value 
of  794/.  in  Tajhr*%  (hare  of  the  goods  delivered  fince  the 
date  of  the  leafe.  The  queftion  was  for  die  jury  to 
confider  whether  there  was  a  fraud  in  this  cafe,  and  it 
was  not  left  to  them.  If  it  be  a  queftion  of  law,  the 
Judge  will  dire£t  them,  but  at  prefent,  it  never  has  been 
fully  before  the  jury  to  confider  this  complicated  cafe; 
the  queftion  is  not  whether  Sandell  can  maintain  this 
property,  but  whether  the  legal  intereft  is  in  Tajkr,  to 
be  feized,  or  in  Conft%  Ltwten,  and  Palmer*  They  ha?e  , 
not  to  this  day  taken  the  aftual  as  well  as  the  legal  pof- 
feffion :  they  have  never  come  forward  fo  as  to  make 
themfelves  perfonally  liable.  There  is  no  legal  title  in 
Taylor  in  the  goods  fince  purchafed.  By  a  claufe  in  the 
leafe  of  1804,  all  fubfequently  purchafed  goods  are  to 
become  the  property  of  Sandell.  [Heath  J.  Could  the  % 
tradefmen  who  fupplied  thefe  after-bought  goods  refort 
to  Sandell '  f]  Taylor  may  have  fubje£ted  himfelf  on  his 
own  contraft  to  pay  the  tradefmen  for  what  he  buys,  yet 
it  is  by  no  means  fo  clear,  that  they  can  be  taken  for  his 
private  debts,  in  execution.  In  the  cafe  of  the  cow- 
keeper,  HafeHnton  v.  GUI,  3  T.  R.  620.  it  was  held  good, 
that  the  growing  ftock  (hould  become  fubje&  to  the 
leafe.  \Heath  J.  The  cafe  of  the  calf  and  the  cow  is 
very  diftinguifliable  from  this :  the  calf  was  in  the  cow's 
belly.]  Here  is  a  covenant  to  repair  the  wear  and  tear, 
to  replace  all  goods  worn  out,  and  that  the  newly  pur* 
rhafed  ftock  Ihould  be  the  property  of  the  leffor,  and 
fubjett  to  the  rent  referred  upon  it.    Therefore  all  the 
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newly-purchafed  goods  would  become  a  part  of  the  mafs         1813. 
of  the  property,  and  then  the  queftion  is,  whether  the       1~*     -* 
legal  eftate  is  in  Taylor  or  not.     From  the  very  nature  of  v% 

the  undertaking,  it  is  impoffible  to  believe  that  all  the  Blase* 
goods  in  the  opera-houfe  are  the  property  of  Taylor.  It 
is  notorious  to  all  the  world,  that  the  opera-houfe  has 
long  been  under  truftees.  Can  any  man  at  this  day  take 
a  mortgage  or  aflignment  from  Taylor,  and  not  look  to  all 
thefe  deeds  ?  The  legal  intereft  has  been  out  of  Taylor 
many  years,  and  never  will  be  in  him  again.  It  is  faid, 
Sandell  was  not  proved  to  be  the  owner  becaufe  the 
judgment  and  execution  were  not  in  evidence.     If  the  * 

tniftees  had  then  interpofed,  perhaps  the  flieriff  could 
neither  have  taken  nor  fold  any  thing;    and  perhaps 
Sandell  took  merely  an  equitable  intereft.     But  the. quef- 
tion is  not  whether  Sandell  had  it,  but  whether  Taylor  had 
it.   If  it  be  taken  that  Taylor 9  immediately  before,  had  the 
legal  property,  tlien  Sandell  now  has  it,  who  bought  it 
under  that  execution.     And  who  is  it  that  difputeg 
Sandelh  intereft  ?    Mr.  Taylor  !    If  there  were  any  thing 
which  prevented  Sandell  from  being  the  true  proprietor, 
it  was  the  very  reverfe  of  fraud.     Sandell  was  impru- 
dent, in  purchafing    under    the  flieriff,    without   the 
confent  of  the  truftees  of  1 79a :  but  it  was  conceived 
then  to  be  for  the  intereft  of  all  perfbns  concerned,  that 
itnddl  fhould  give  and  the  lefTees  take  a  leafe.     Sandell 
was  not  bound  to  enter  and  occupy  liihifelf,  before  he 
could  make  tenants.     The  claim  now  is,  that  thefe  per- 
sons are  not  leflees,  but  perfons  poffefling  in  their  own 
right;  for  that  others  do  not  know  they  are  holding 
under  a  leafe.     This  is  no  inconvenience  to  the  public, 
there  is  no  fraud,  no  reafon  why  fuch  a  leafe  fhould  be 
deemed  fraudulent.     The  transfer  from  Taylor  to  Goold 
«  merely  a  transfer  by  Taylor  of  fuch  intereft  as  he  might 
lave,  whether  legal  or  equitable :  it  did  not  call  on 
Sandell  to  come  forward  and  take  the  pofieffion.     Taylor 
I    Vpi.V.  R  could 
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1813*  could  give  only  what  he  had,  and  he  had  only  an  ulti- 

mate contingent  and  reverfionary  intereft,  in  cafe  there 
fhould  be  any  refidue  after  the  trufts  performed. 
[Mansfield  C.  J.  How  would  you  make  out  that  the 
conveyance  to  the  truftees  gave  the  truftees  the  intereft 
in  the  after-purchafed  goods  ?  It  can  be  but  a  covenant] 
It  is  quite  a  different  queftion  whether  perfons  who 
fell  goods  to  Taylor  (hall  have  remedies  againft  him. 
Thefe  are  things  bought  for  the  ufe  of  the  opera,  not  for 
Taylor's  ufe ;  they  do  not,  by  the  placing  them  in  tie 
opera-houfe,  become  his  individual  property,  unlefs  all 
the  money  received  at  the  door,  and  all  other  the  pro- 
perty is  the  individual  property  of  Taylor.  Unlefs  the 
Court  decide  it  to  be  a  fraud  in  law,  there  is  no  pofitive 
or  a&ual  fraud,  no  manoeuvre  or  contrivance.  The 
truftees  have  conceived  they  could  beft  execute  their 
truft  by  not  interfering. 

Mansfield  C-  J.  What  is  there  that  remains  in 
darknefs  to  be  further  elucidated  by  a  new  trial?  The 
deeds  of  1792,  and  1804,  and  the  leafe  by  Sandellto 
Taylor  and  Goold  are  produced,  and  the  bill  of  fale  to 
Sandell.  As  to  the  fa&s,  there  is  no  doubt.  I  do  not 
fee  what  other  evidence  you  could  produce  on  a  new 
trial.  A  covenant  will  never  transfer  the  after-purchafed 
property  (a).  This  is  not  like  the  cafe  of  Hafdintoni.  GUI' 
The  old  goods  did  not  beget  the  new.  This  is  not  keep- 
ing up  the  flock ;  there  are  new  drefles  and  decorations 
for  every  new  opera.  I  am  very  forry  this  matter  is  not 
referred  to  any  man,  who  will  go  into  the  whole  matter 
of  this  miferable  opera-houfe.  But  the  cafe,  when  exa- 
mined, depends  on  very  fimple  points.  The  firft  quef- 
tion is,  whether  Taylor  and  Goold  hzd,  quoad  their  credi- 

(a)  Otherwife,  if  the  covenant  which  therefore  he  migit  bt 
had  been  refpecUng  fomething  laid  to  have  potentially  in  ^ 
which  was  to  arife  out  of  the  Hob.  13a.  Winch.  7.  No*  tie 
eftate  of  the  covenantor,  and    diftinflk>a,  Mo.  174. 
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tots,  the  legal  poffeffion  of  the  goods  in  this  opera-houfe. 
Tajlor  is  the   only  perfon  who  has  the  management, 
orders  the  drefles,  purchafes  the  goods,  is,  to  all  the 
world  the  vifible  owner,  and  pofleflbr.     In  1 79a  a  fecret 
truft-deed  is  executed  to  truftees  for  certain  creditors, 
&c.    What  do  the  truftees  do  ?     Nothing  ?     What  do 
thofe  creditors  get  ?     Nothing  ?     Taylor  continues  the 
a&ing  and  vifible  owner  and  pofleflbr ;  it  is  neverthelefs 
contended,  this  legal  property  all  pafied  to  thefe  truftees* 
Now,  where  the  fubjeft  of  the  deed  is  goods,  and  the 
pofleflion  never  taken  by  the  truftees,  and  nothing  done 
under  it,  how  can  it  be  faid  thefe  goods  may  not  be 
taken  in  execution  under  a  judgment  againft  Taylor?    I 
do  not  wonder  that  the  truftees  mould  be  unwilling  to  a& 
in  fuch  a  troubled  bufinefs,  but  then  they  mould  not 
undertake  fuch  trufts;    they   might  appoint  agents  to 
make  all  contrads,  and  conduft  all  management,  or  they 
may  let  Taylor  make  contra&s  with  their  exprefs  afient  % 
but  they  do  nothing  of  all  this ;  as  to  all  the  world,  then, 
the  truft-deed  is  void,  and  I  cannot*  at  all  feel  that  it 
ftands  in  the  way  of  the  right  of  creditors,  to  take  thefe 
goods  as  the  goods  of  Taylor.    Though  I  wifhed  to  avoid 
this  queftion,  and  fend  it  where  all  the  conflicting  in* 
terefts  might  be  better  taken  care  of,  I  am  obliged  to 
decide  it,  by  faying,  that  they  who  fell  goods  to  Taylor •, 
may,  fo  far  as  thefe  truftees  are  concerned,  take  the  goods* 
in  execution  as  the  goods  of  Taylor.     Then  there  is  this 
leafeof  Sandell :  of  the  judgment  and  execution  under 
which  he  purchafed,  there  is  no  proof,  no  proof  of  any 
confideration  money  paid,  nor  of  rent  paid  under  it;  and 
the  jury  might  very  well  confider  whether  that  leafe  was 
ever  made  for  any  other  purpofe,  than  to  protedt  the 
goods  of  Taylor;  and  they  have  found  it  merely  ficti- 
tious; and  it  is  clear  that  all  perfons  at  that  time  re- 
garded the  legal  intereft.  as  being  in  Taylor,  for  Sandtll 
is  fjid  to  have  been  a  creditor  for  a  .large  fum,  5,200/. : 

R  2  it 
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1813.         it  is  ftrange  he  does  not  get  thefe  truftees  to  join,  if  he 


_  knew  of  their  exiftence,  and  the  rent  is  a  confidenble 

K£ED 

v  rent,  350/.  per  annum,  and  not  one  quarter1*  rent  is  ever 

paid :  it  was  therefore  very  fit  for  the  jury  to  cenfider 
whether  that  leafe  was  not  a  mere  contrivance  to  proteft 
this  property*  There  was  no  evidence  of  any  one  cir- 
cumftance  that  fhonld  induce  the  jury  to  imagine  thi* 
4r*$  a  genuine  leafe,  it  rather  feemed  merely  made  to 
fliield  the  property  of  Taylor.  Then  as  to  the  after- 
purchafed  goods,  I  cannot  conceive  that  this  leafe  could 
bind  fuch  goods.  To  be  fure  there  is  2  covenant,  but 
that  would  lead  to  everlafting  frauds,  and  I  cannot  think 
it  could  affe£k  fuch  goods.  I  cahnot  fay  therefore  that 
this  verdift  is  wrong. 

Hath  J.     I  am  of  the  fame?  opinion.    Whether 
the  intereft  which  the  (heriff  took  and  fold  to  SanM 
was  a  legal  or  an  equitable  title,  might  have  been  a 
queftion  at  the  time,  and  if  it  had  been  an  equitable 
intereft,  it  might  have  been  a  caufe  to  fet  afidethe  , 
execution  •,  but  as  Taylor  did  not  do  that,  the  (heriff  i 
whether  he  was  warranted  or  tot  in  what  he  did,  > 
parted  a  legal  title  to  Sandell.    The  (heriff  could  take 
only  legal,  not  equitable  interefts.    That  then  which 
he   takes  and  afligns  to  Sandell  mud  be  taken  to  be 
only  a  legal  intereft:  therefore  the  truft<-deed  of  1792 
is  not  in  the  way.    Then,  as  to  the  after-purchafed 
goods,  it  does,  not  appear  that  thefe  were  purchafed 
in  fubftitution  for  fuch  as  wore  out  and  decayed, 
but  if  it  had  been  fo,  it  does  not  appear  how  this 
covenant  could  defeat  the  right  of  a  creditor  to  tab 
them  in  execution.    Upon  the  ground,  therefore,  that 
this  property  is  in  the  vifible  a&ual  ownerfbip  of  Tajl^ 
and  that  there  is  no  evidence  of  any  thing  to  take  it 
out  of  him,  I  think  the  verdift  is  right,  and  the  rule 
muft  be  difcharged. 
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Dallas  J.    I  am  of  the  fame  opinion :  this  was  ex- 

clufively  a  queftion  of  ffaud  for  a  jury  to  decide,  and 

I  (hould  have  found  as  they  did.     It  is  fold  this  was  a 

queftion  of  law,  and  was  not  for  the  jury  to  decide ; 

bat  it  was  for  the  jury  to  fay,  whether  (he  deed  of  1792 

was  not  fraudulent  and  void,     As  to  the  leafe,  there 

has  been  no  rent  paid  from  the  date  of  the  leafe  to  the 

prefent  time  j  there  was  no  proof  of  any  execution  or 

judgment  under  which  Sandell  claimed :  if  this  were 

not  a  queftion  of  mere  fa&,  as  it  is,  but  of  fa£k  mixed 

up  with  law,  which  it  is  not,  I  (hould  have  thought  it 

was  properly  decided,  much  more  fo,  viewing  it  as  a 

queftion  of  fa&  only.    There  is,  therefore,  no  ground 

upon  which  we  can  fay  that  this  verdict  is  wrong,  and 

the  rule  njfi  for  a  new  trial  muft  be  discharged. 

Rule  difcharged.  (*) 

(*)  Chambre  J.  was  abfent  on  thii  day. 


Hindle  v*  Blades  and  Another.  N*v.  si, 

'THIS  was  an  action  upon  the  cafe  againft  the  flieriff      The  tariff  It 
pf  MiddUfext  in  which  the  Plaintiff  fliewed  that  he  «*  bounJ^0f  - 
had  made  a  fliftrefs  for  rent  as  bailiff,  that  the  tenant  ciency  0f  ^ 
replevied,  and  that  the  flieriff  did  not  take  from  the  te-  pledges  in  a  re- 
liant and  two  refponfible  ftpeties  a  bond  in  double  the  fc^wTOt, 
value  of  the  goods,  conditioned  for  profecuting  the  fuh  ly  refpoaffole  it  k 
of  replevin  of  the  tenant  with  effect  and  without  delay,  &■*■»• 
and  for  duly  returning  the  goods  diftrained,  in  cafe  a 
return  (hould  be  adjudged  by  law)  but,  on  the  contrary 
thereof,  took  fuch  a  bond  from  the  tenant  and  two  per- 
fons  named,  and  he  averred  that  thofe  perfons,  at  the 
rime  of  their  becoming  fureties,  were  not  good,  fuffi- 
pent  and  refponfible  fureties  for  the  purpofes  above- 
mentioned,  but,  at  the  time  of  their  becoming  fuch 
Jt  j  fureties! 
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fureties,  were,  and  ever  fince  had  been,  and  ftill  were, 
wholly  infufKcient  for  that  purpofe,  nor  had  the  judg- 
ment been  fatisfied,  nor  had  the  tenant  anfwered  to  the 
Plaintiff,  as  fuch  bailiff,  for  the  value  of  the  goods. 
Upon  the  trial  of  this  caufe  at  a  Middle/ex  fitting  in  this 
term,  before  Mansfield  C.  J.,  it  was  proved  that  one  of 
the  fureties,  who  were  taken  in  OBober  1812,  was  a 
bankrupt  in  1810;  that  no  dividend  had  been  declared 
under  the  commiflion ;  that  his  effefts  had  not  proved 
fufficient  to  difcharge  the  expences  of  the  commiflion, 
and  that  in  November  181  a  he  owed  his  baker  12/., 
which  he  was  unable  or  unwilling  to  pay.  The  other 
furety  had  been  bankrupt  in  181 1,  and  a/,  and  6d.  in 
the  pound  only  had  been  paid  under  his  commiflion :  he 
had  been  arretted  in  April  1813,  and  had  ever  fince  been 
in  prifon.  Both  the  fureties,  however,  were  in  apparent 
credit  in  OBober  1 8 1 2.  A  witnefs  dated,  that  he  would 
-have  estrufted  one  of  them,  who  was  a  builder,  to  the 
amount  of  100/. \  and  that  furety  dated,  that  he  confi- 
dered  himfelf  as  worth  6  or  700/.  when  he  executed  the 
replevin  bond.  The  jury,  under  the  dire&ion  of  the 
Chief  Juftice,  who  thought  that  if  at  the  time  of  taking 
the  bond,  the  fureties  were  apparently  refponfible,  that 
was  fufficient,  found  a  verdift  for  the  Defendant. 


Shepherd  Serjt.  on' this  day  moved  to  fet  aGde  the 
verdi&  and  have  a  new  trial,  upon  the  ground  that  the 
ftatute  1  x  G.  2*  c.  19.  /  23.  requiring  «  two  refponfible 
perfons,"  it  is  at  the  peril  of  the  fheriff  to  fee  that  thofe 
whom  he  accepts,  are  fuch*  It  would  not  fuffice  that 
they  were  apparently  refponfible.  The  a&  was  made 
for  the  fecurity  of  landlords.  The  fureties  are  fele&ed 
t>y  the  fheriff  j  the  landlord  cannot  tell  who  they  are,  nor 
examine  their  fufEciency,  and  therefore  it  is  incumbent 
on  the  fheriff  to  fee  that  he  fele&s  proper  perfons. 
There  was  no  evidence  that  the  fheriff  had  made  the 

flighted 
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flighted  inquiry  refpeding  thefe  perfons ;  if  he  had,  it 
is  probable  that  he  would  have  difcovered  their  infuffi- 
ciency.  Saunders  v.  Darling  and  Another ,  Bull.  N.  P.  60. 
"  In  fuch  adion  againft  the  (heriff,  fome  evidence  mult 
be  given  by  the  plaintiff*  of  the  infuftkiency  of  the 
pledges  or  fureties,  but  very  flight  evidence  is  fufficient 
to  throw  the  proof  upon  the  (heriff,  for  the  fureties  are 
known  to  him,  and  he  is  to  take  care  that  they  are  fuffi- 
cient.19 If  the  fheriff  had  rejeded  thefe  perfons,  and  an 
a&ion  had  been  brought  againi\  him  for  rejeding  fuffi- 
cient fureties,  the  criterion  woujd  have  been,  what  pro- 
perty thefe  perfons  could  prove  themfelves  to  pofie(s« 


1813- 

v.     »■   0 

HiNDLK 
v. 

Blade*. 


Mansfield  C.  J.  I  cannot  think  the  ftatute  meant 
to  throw  on  the  (heriff  this  onus:  fuppofe  the  (heriff  had 
taken  an  eminent  banker  as  furety  a  week  before  his 
bankruptcy,  when  no  one  in  the  world  had  the  flighted 
reafon  to  fufpe&  his  circumftances.  According  to  the 
fame  dodrine,  the  (heriff  would  have  been  liable  for 
taking  him  as  a  furety. 

Heath  J.  The  mifchief  before  the  ftatute,  was-,  that 
the  (heriff  ufed  to  accept  mere  men  of  ftraw  for  fureties. 
Bat  the  fheriff  cannot  caft  up  the  man's  accounts  to  fee 
the  real  (late  of  his  property.  It  was  not  neceffarily  in- 
cumbent on  the  (heriff  to  make  inquiries  refpeding 
thefe  perfons:  he  might  poflibly  know  them  before. 
We  ought  not  to  load  the  (heriff  with  more  duties  and 
burthens  than  he  is  already  charged  with. 

Dallas  J.  The  queftion  is?  whether  the  (heriff,  who 
is  bound  to  take  two  refponfible  fureties,  has  not  done 
(b.  He  makes  proper  inquiries,  and  finds  that  thefe  are 
confidered  as  refponfible  perfons.  Is  not  this  fufficient  ? 
It  cannot  be,  that  the  (heriff  would  be  bound  to  know 
that,  which  nobody  elfe  knows  •,  and  if  the  reft  of  the 
R  4  world 
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1813.  world  truft  the  furety,  it  is  a  fufficient  juftification  to 

the  (heriff  if  he  alfo  conCder  him  as  a  refponfible 
perfon. 


HWDLl 


The  Court  reje&ed  the  application. 


*'      '  J\fcv.  ai.  Harikoton  and  Others  v.  Macmorris. 

The  Plaintiff  TPHIS  was  an  a£fcion  for  money  paid,  money  had  and 
cannot  ufe  one  received,  money  lent,  and  upon  an  account  ftatcd: 

ant  at  evidence  of"  ^e  Defendant  gave  notice  of  fet-off,  paid  67/.  12s.  into 
the  facl  which  the  court,  and,  under  a  Judge's  order,  delivered  a  particular 
k^^r^   of  fet-off  in  the  following  terms:    «  Paid  R.  Dajbwoi, 

Nor  can  he  ufe  Efq.  under  a  foreign  attachment  againft  the  prefent  De- 
ft notice  of  fet-off  fendant,  founded  on  a  plaint  or  fuit  in  the  mayor's  court 
debt  on  the  iffue  °^  -L°*d°n9  brought  by  the  faid  R.  Dq/bwood  againft  the 
ofnon  afumpjt,  Plaintiffs  in  this  caufe,  being  the  amount,  or  part  of  the 
becaufe  the  ftatute  amount  0f  a  del*  at  that  time  owing  by  the  prefent  De- 
give*  the  notice  «™  .     .«.   .      7.  *  , 

of  fet-off  in  the       fendant  to  the  prefent  Plaintiffs  in  this  caufe,  112/.  10/. 

nature  and  place  To  cofts  paid  by  the  above  Defendant  on  fuch  foreign 
°  NorTan  he  ufe  attac^mcnt  3'*  I4/*  4^"  Upon  the  trial  of  this  caufe  at 
a  particular  of  fet-  Guildhall \  at  the  fittings  after  Trinity  term  1 8 131  before 

off  for  that  pur-  Mansfield  C.  J.,  it  appeared  that  the  action  was  brought 
pofe,  becaufe  it  ia  -         e  ,  .  ,   t     .  _  .    _  ,.    . 

incorporated  with   tc*  recover  a  fum  of  money  which  had  been  lent  inlndto,  in 

the  notice  of  fet-  pagodas.     Lens  Serjt.  objefted  that  the  averment  that  the 

TT  lt        Defendant  was  indebted  for  "  lawful  money  of  Great  B1+ 

Upon  an  allega-  J 

tionofaloanof      loitr  lent  to  him,  was  not  fupported  by  this  evidence. 

lawful  money  of  The  Plaintiffs  gave  no  other  evidence  of  the  debt  than  the 
ance  that*  the  toan  Defendant's  own  particular  of  fet-off,  which,  they  con- 
it  proved  to  have    tended,  admitted  a  debt  of  112/.  ior.  to  be  due  from 

been  of  foreign  himfelf  to  the  Plaintift  over  and  above  the  67/.  10/. 
coin,  ai  pagodas.  ' 

In  a  foreign  attachment  it  ia  not  neceflary  that  the  debt  fliould  arife  within  the 
jurifdiclion.  or  that  the  Defendant  ia  that  court  (houU  re$de  within  it,  or  be  aauafly 

jhi* 
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which  the  Defendant  had  paid  into  court.    The  Plain- 
tiffs had  delivered  a  particular  of  their  demand,  by  which 
they  claimed  only  \6\L  15/.  in  the  whole,  of  which  67/. 
10/.  being  paid  into  court,  only  94/.  5/.,  by  their  own 
account,  remained  due  to  them.     The  Defendant  failing, 
in  the  opinion  of  the  jury,  to  fubftantiate  the  validity  of 
the  foreign  attachment   under  which  he  had  paid  the 
money  to  Dajb%voody  there  being  an  infinuatton  that  it 
was  collufive,  and  he  having  neither  proved  that  the  debt 
originated  within  the  jurifdiftion  of  the  marflial's  court, 
nor  that  the  parties  refided  within  it,  nor  that  the  De- 
fendant in  that  caufe   had   been   adually  fummoned 
before  the  attachment  iffued,  the  Plaintiffs  had  a  verdift 
for  nil  10/.,  fubje&  to  thefe  obje&ions,  which  the 
Chief  Juftice  referred. 


21ff 


Harjngton 
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Lens  Serjt.  now  moved  to  fet  afide  the  verdi£t  and  en*, 
ter  a  nonfuit,  in  cafe  the  Court  ihould  think  that  the 
count  for  money  lent  did  not  properly  defcribe  the  coin, 
or  that  the  foreign  attachment  could  be  fupported,  for  that 
the  Plaintiff  could  not  avail  himfelf  of  the  Defendant's 
particular  of  fet-off  in  evidence •,  or  elfe  to. reduce  the 
verdifk  from  1 1 1/.  iox.  to  94/.  $/.,  being  the  refidue  of 
the  fum  claimed  by  the  Plaintiff's  particular. 


Gibbs  J.  Suppofe  that  this  allufion  to  the  debt  had 
been  contained  in  a  plea,  inftead  of  a  notice  of  feNoff  j 
I  wifli  to  know  whether  before  a  Defendant  came  to 
make  ufe  of  a  plea,  on  which  the  Defendant  himfelf 
did  not  rely,  nor  want  to  refort  to  it  for  his  defence* 
relying  only  on  the  general  iffue,  a  Plaintiff  could 
have  made  ufe  of  the  Defendant's  plea,  in  order  tq 
extra£t  fuch  parts  of  it  as  mad?  for  the  Plaintiff,  and  to 
ufe  them  againft  the  Defendant  ?  I  think  the- Plaintiff 
fannot  carry  the  ufe  of  the  particular  Qf  fet-off  which  ho 

c*ll* 
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calls  upon  the  Defendant  to  deliver  under  the  notice  of  ■ 
fet-off,  further  than  he  can  carry. the  notice  of  fet-offit- 
felf.    As  to  the  foreign  money,  the  doftrine  contended 
for  has  been  exploded  thefe  30  years. 

The  Court  granted  a  rule  nifi  upon  the  other  grounds. 

On  this  day  Heath  J.  cited  the  cafe  of  Lapioortb  v. 
-,  Cro.  Jot.  86.    Trefpafs  for  taking  20  loads  of 


wheat  in  Eytbrop.  The  Defendant  pleaded  as  to  all  ex- 
cept two  loads,  not  guilty,  and  as  to  them,  that  the  vill 
of  Eytbrop  is  within  the  parifli  of  Wapenbury  %  and  makes 
title  by  devife  to  the  re&ory  of  Wapenbury,  and  that  the 
wheat  was  the  tythe  fevered*  and  fo  juftifies.  The  De- 
fendant, protefting  that  Eytbrop  was  not  in  the  parifli  of 
Wapenbury,  derives  title  to  the  re&ory  of  Wapinbury  to 
himfelf,  and  traverfes  the  devife  to  the  Plaintiff,  and 
thereupon  they  were  at  iflue,  and  a  venire  facias  was 
awarded  to  try  thofe  two  iflues,  de  vicineto  parochU  de 
Wapenbury.  And  the  jury  found  the  iflue  of  non  culp. 
for  the  Defendant,  and  the  other  iflue  for  the  Plaintiff. 
And  it  was  alleged  that  the  venire  facias  de  vicineto  po~ 
rocbi*  de  Wapenbury  only,  is  mifawarded :  for  it  ought  to 
be  as  well  de  Eytbrop  as  de  Wapenbury :  for  where  there 
be  two  i flues  arifing  from  both  places,  the  trial  ought  to 
be  per  vicinetum  of  both  places  5  and  being  otherwife,  it 
is  a  mif-trial,  and  not  aided  by  any  (Unite.  But  Ni* 
cbols  Serjt.  moved,  that  it  was  good  enough  :  for  although 
the  Plaintiff  in  his  declaration  fuppoftth  Eytbrop  to  be, 
and  doth  not  fliew  it  to  be  within  the  parifli  of  Wapeth 
bury,  yet  the  Defendant  by  his  plea  coufefleth  it  to  be 
within  the  fame  parifli,  and  entitles  himfelf  thereto  as 
parcel  of  the  reftory :  wherefore  it  fo  appeareth  to  the 
Court,  and  then  the  venire  facias  is  well  awarded  from 
the  vicinetum  of  the  parifli.      Popbam.     Although  tlje 

Defendant 
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Defendant  in  one  part  of  his  plea  confefleth  that  Eytbrop 
is  within  the  parifli  of  Wapenbury,  yet  that  (hall  not 
help  this  trial,  for  the  firft  plea  of  not  guilty  is  diftindl 
by  itfelf,  and  the  iffue  is  joined  upon  it :  fo  there  is 
quaft  an  end  thereof.  The  fecond  part  of  the  plea  is 
alfo  diftindt  from  the  firft,  and  hath  not  any  relation 
thereto,  and  nothing  which  is  therein  (hall  aid  the 
Plaintiff,  quoad  the  trial  of  the  firft,  but  they  be  as  feve- 
ral pleas  to  feveral  a&ions.  But  peradventure  fuch  a 
confeflioa  in  one  entire  plea  would  have  helped  him. 
But  as  it  is,  it  is  not  good.  And  of  that  opinion  were 
Fenner  and  Williams. 


1813. 


Harikotok 

V. 

Macmorris. 


Btjf&erju  (hewed  caufe  againft  the  rule:  he  con- 
tended that  age  had  weakened  the  authority  of  the  cafe 
in  Crake i  that  if  not,  yet  the  cafe  did  not  apply,  becaufe 
that  was  the  cafe  of  a  plea  of  feveral  matters,  where 
though  inconfiftent  matters  were  put  on  die  record,  it 
could  not  be  contended  that  one  plea  difproved  another. 
[Heath  J.  That  was  not  a  plea  of  feveral  matters,  but 
one  plea  as  to  parcel,  another  plea  as  to  the  refidue.] 
The  admiffion  in  the  principal  cafe  is  neither  a  plea  nor 
is  it  in  the  place  of  a  plea j  for  although  laxity  of  plead- 
ing has  of  late  years  introduced  the  pradice  of  requiring 
particulars  of  pleas,  the  Court  will  not  extend  them  fo  as 
to  be  fubftitutes  for  pleas,  and  make  them  of  like  effeft 
with  the  records  of  the  Court.  This  paper  is  no  more 
than  any  other  paper  or  correfpondence  between  the 
parties  or  attornies  in  the  caufe :  if  it  contains  admiffions, 
it  is  as  applicable  as  any  admiffion  made  in  any  account 
given  by  one  party  to  the  other,  either  before  or  after  the 
caufe  commenced.  It  is  ufeful  and  conducive  to 
juftice  to  receive  admiffions,  efpecially  in  a  cafe  where 
the  alternative  is,  that  witneffes  muft  be  brought  from 
India  to  prove  the  tranfa&ion.  If  the  Plaintiff  were 
nonfuitfed,  and  were  to  fue  again,  it  cannot  be  queftioned 
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Chat  this  paper  would  be  evidence  for  him  b  the  fccond 
aftion.  Why  not  then  in  the  firft  i  As  to  the  attach- 
ment, the  prefent  Plaintiff  had  never  any  notice  of  it, 
otherwife  he  might  have  come  in  and  defended  the 
(uit.  It  was  impoflible  that  the  mayor's  court  fliould 
have  had  jurifdi&ion  in  this  cafe,  becaufe  the  debt  arofc 
in  India,  and  not  within  the  limits  of  that  court.  Fijbtr 
v.  Lane,  3  Wils.  197,,  S.  C.  2  JU*  Rep.  834.9  and  all  the 
cafes  from  Lord  Coke  to  the  prefent  time,  fupport 
this  do&rine.  He  prayed  that  if  the  Court  entertained 
any  doubt,  they  would  fuffer  thefe  queftipns  to  be  railed 
by  a  fpecial  verdift. 

As  to  the  foreign  attachments,  the  Court  intimated, 
in  the  courfe  of  the  argument,  that  thofe  points  had  all 
been  fettled  on  demurrer  in  the  preceding  term,  in  the 
cafe  of  Banks  v.  Self,  infra  234.  «.  ;  but  as  Btjl  had 
prayed  for  a  fpecial  verdid,  as  to  that  part  of  the  cafei 
they  poftponed  the  confideration  of  it,  and  direded  Lew 
firft  to  fpeak  to  the  point  of  evidence. 

Lens,  in  fupport  of  his  rule,  urged  that  it  was  read- 
able that  if  feveral  pleas,  diftin£fc  in  their  nature,  were 
put  on  the  record,  they  fhould  be  kept  diftinft  through- 
out. As  to  the  foreign  attachment,  that  procefi  was 
mod  frequently  reforted  to  in  the  cafe  where  the  party 
was  not  refident  in  London,  and  a  nihil  is  returned 
upon  the  fummons :  therefore  to  require  a&ual  ferwc* 
of  the  fummons  would  overthrow  the  whole  fyfttm  of 
foreign  attachments. 

Mansfield  C.  J.  Now  that  the  matter  comes  to  he 
talked  of  and  underftood,  though  the  objeftion  ftonglj 
ftruck  me  at  the  trial,  and  puzzled  me  at  the  moment, 
there  feems  to  be  no  difficulty  in  it  at  all.  Since  tw 
ftatute  of  Anne,  the  Defendant  may  plead  9  fet"°ff °[! 
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mutual  debt ;  or,  inftead  of  fo  pleading,  it  was  confidered 
convenient  for  fome  purpofe  of  other,  that  he  might 
give  notice  of  fet-off  5  this  notice  then  is  equivalent  to  a 
plea,  and  it  is  ufually  given  in  the  general  terms  of 
money  paid,  money  had  and  received,  &c.  The  party 
receiving  this  notice  of  fet-off  may  be  much  at  .a  lofs  to 
know  what  it  means :  money  had  and  received  is  one 
of  the  wideft  expredions  in  the  law :  it  may  mean  fees 
received  by  the  intruder  into  an  office,  or  many  other 
things  equally  diflimilar  to  the  real  tranfa&ion  j  and 
therefore  it  is  the  modern  praftice  to  require,  by  a 
Judge's  authority,  an  explanation  called  a  particular: 
when  that  is  given,  it  is  exa£fcly  the  fame  as  if  it  had 
been  originally  given  in  the  notice  of  fet-off;  if  fo,  it 
is  every  day's  pra&ice,  that  the  Defendant's  language  in 
one  plea  cannot  be  ufedto  difprove  another  plea*  as  in 
the  familiar  inftance  I  have  given  of  trefpafs,  and  not 
guilty  and  a  juftification  pleaded,  where  the  judica- 
tion would  certainly,  if  admiflible,  prove  the  aft,  in 
cafe  the  reafon  of  the  juftification  fails.  Therefore 
the  particulars  of  the  fet-off  mud  be  incorporated 
with  the  notice  of  fet-off,  and  cannot  be  given  in  evi- 
dence to  prove  the  Plaintiff's  demand  on  the  iffue  of  non 
tfumfjfit. 

Heath  J.  concurred.  It  is  a  common  cafe  to  plead 
not  guilty,  and  a  juftification  of  the  a €t  which  the  Defen- 
dant has  in  his  firft  plea  denied.  The  particular  of  fet- 
off  is  the  fame  thing  as  the  notice  of  fet-off,  and  is 
engrafted  with  it 5  the  notice  of  fet-off  is  equivalent 
to  a  plea  of  fet-off,  and  cannot  therefore  be  given  in  evi- 
dence for  this  purpofe. 

Dallas  J.  The  only  queftion  is  whether  there  is  any 
found  ground  on  which  a  notice  of  fet-off  can  be  diftin- 
juiflied  from  a  plea  of  fet-off;  for  if  it  cannot,  then  it 
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is  clear  that  the  particular  cannot  be  given  in  evidence, 
becaufe  a  plea  cannot  $  for  we  think  that  the  particular 
muft  neceflarily  be  confidered  as  incorporated  with  the 
notice  of  fet-off.  Now,  I  can  d  if  cover  no  difference  be- 
tween  a  notice  of  fet-off,  which  is  fubftituted  by  the 
ftatute  in  the  place  of  a  plea,  and  a  plea  of  fet-off.  I 
therefore  think  the  rule  muft  be  abfolute. 

Rule  abfolute  to  enter  a  nonfuit. 


June  30. 

In  a  plea  of 
foreign  attachment 
it  is  not  neceflkry 
to  aver  the  cuftom 
that  the  Plaintiff 
below  fball  fwear 
to  the  debt»  or  the 
facl  that  he  did 
fwear  to  it. 

Neither  it  it 
neceflary  to  aver 
that  the  Plaintiff 
in  the  principal 
cafe  was  indebted 
to  the  Plaintiff 
below  within 
the  jurifdi&ion 
of  the  mayor's 
court. 

Nor  that  a  writ 
of  /tire  facia  s 
iflued  againft 
the  gamifhee ;  it 
is  enough  that 
he  was  "  warned 
to  flxew  caufe," 


Banks  v.  Self. 


THIS  was  an  action  for  mo- 
ney lent,  money  paid,  money  had 
and  received,  and  upon  an  ac- 
count ftatecL  The  Defendant 
pleaded;  ift,  non  affumpfit ; 
adly,  that  the  Plaintiff  ought 
not  further  to  maintain  his  ac- 
tion, becaufe  the  city  of  London 
was  and  immemoriaUy  had  been 
an  ancient  city,  and  there  was 
and  immemoriaUy  had  been  a 
cuftom  therein,  that  if  any  per- 
fon  affirms  or  has  affirmed  a 
plaint  in  debt  againft  ano- 
ther, in  the  court  of  his  pre- 
fent  majefty  or  his  predecef- 
fbrs,  holden  or  to  be  holden 
before  the  mayor  and  aldermen 
of  the  laid  city  for  the  time 
being  in  the  Guildhall*  within, 
and  according  to  the  cuftom  of 
the  faid  city,  and  upon  fuch 
plaints  it  be  or  had  been  com- 
manded by  the  Court  to  any  of 
the  ferjeants  at  mace  and  minif- 
ten  of  rhe  laid  court  to  fummon 
fuch  perfon,  named  Defendant  in 
fuch  plaint;  to  appear  in  the  fame 
court  to  anfwer  the  Plaintiff  in 
fuch  plaint ;  and  if  it  was  certi- 
fied and  returned  by  fuih  ferjeant 
at  mace  and  minifter  of  the  court, 
that  the  Defendant  in  fuch  plaint 
has  or  had  nothing  within  the 
5 


faid  city,  or  the  liberties  thereof) 
whereby  he  can  or  could  be  film- 
moned,  nor  is  nor  was  to  be 
found  within  the  faid  city,  and 
fuch  Defendant  at  that  court 
being  folemnly  called,  nukei  or 
has  made  default,  and  in 'the 
fame  court  it  be  or  has  been  al- 
ledged  by  the  Plaintiff  in  the 
plaint,  that  any  other  perfon 
owes  or  has  owed  to  any  fuch 
Defendant  any  mm  of  mosey 
amounting  to  the  debt  in  fuch 
plaint  fpecified,  or  any  put 
thereof,  then,  at  the  petition  of 
fuch  Plaintiff,  it  is  and  has  been 
commanded  by  the  Court  to  one 
of  the  ferjeants  at  mace  and  a 
,  minifter  of  the  court,  to  attach 
fuch  Defendant  in  fuch  plaintj 
by  fuch  fum  of  money,  fo  being 
in  the  hands  or  cuftody  of  fuch 
other  perfon,  fo  that  fuch  De- 
fendant appear  at  the  then  next 
court  to  be  holden  before  the 
faid  mayor  and  alderman  in  the 
Quildball,  to  anfwer  the  Plaintiff 
in  the  plea  in  fuch  plaint  fpeci- 
fied;,  and  then  if  fuch  ferjeant 
at  mace  and  minifter  of  the  courti 
return  and  certify  to  fuch  Court 
fuch  Defendant  to  be  attached 
by  fuch  fum  of  money,  fo  being 
in  the  hands  or  cuftody  of  fuch 
other 
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other  perfon,  to  be  defended  and 
kept,    fo   that  fuch  Defendant 
io  fuch  plaint  named,  appear  at 
the  fame  or  the  then  next  court 
holden  or  to  be  holden,  to  an- 
fwer  fuch  Plaintiff  in  the  plea  in 
fuch  plaint  fpecsfied ;  and  if  the 
Defendant  at  that    and    three 
other  courts  thence  next  feverally 
holden  or  to  be  holden  before 
the  mayor  and  aldermen  of  the 
faid  city,  in  the  Guildhall  of  the 
Cud  city,  being  folemnly  called* 
does  not  appear,  but  makes  de- 
fault, and  fuch  four  defaults,  ac- 
cording to  the  cuftom  of  the  faid 
city,  are  recorded  againft  fuch 
Defendant  at  fuch  four  courts, 
after  fuch  attachment  made  ;  and 
if  fuch  Plaintiff  in   fuch  plaint 
named,  at    every  of  fuch  four 
courts,  in  his  own  perfon  or  by 
his  attorney,  appear  and  offer 
iumfetf  againft   fuch  Defendant 
in  the  plea  in  fuch  plaint  fpeci- 
fied,  according  to  the  cuftom  of 
the  faid  city,  then,  at  the  laft  of 
the  four  courts,   or  at  any  Court 
holden  or  to  be  holden  after  fuch 
four  defaults  recorded*  at  the  pe- 
tition of  fuch    Plaintiff  in  fuch 
plaint  named,  made  to  the  court, 
it  was  and  had  been  ufed  for  the 
Court  to  command  fuch,  or  any 
other  ferjeant  at  xnace  and  minifter 
of  the  courts  to  warn  fuch  other 
peribn,  according  to  the  cuftom 
of  the  laid  city,  to  be  and  ap- 
pear at  any  court  afterwards  to 
be  holden  before  the  mayor  and 
aldermen,  to  fhew  if  any  thing 
he  has  or  knows  to  lay  for  him* 
felf  why  fuch  Plaintiff  in  fuch 
plaint  ought  not  to  have  execu- 
tion of  fuch  fum  fo  attached  as 
aforefaid ;  and  if  at  fuch  court 
fuch  -ferjeant  at  mace  return  and 
certify  fuch  other  perfon  in  whofe 
hands  fuch  fum  of  money  is  or 
has  been  attached,  to  be  warned 


according  to  fuch  cuftom  to  be 
and  appear  in  the  fame  court  to 
fhew  fuch  caufe,  and  if  fuch  per- 
fon  fo  warned    being  folemnly 
called  at  fuch  court,  do  not  ap- 
pear or  has  not  appeared,  but 
makes  or  has  made  default,  then 
it  was  and  from  time  immemorial 
it  had  been  ufed  and  accuftomed 
for  fuch   Court  to   award  fuch 
Plaintiff  to   have  execution   of 
fuch  fum  fo  attached,  to  fatisfy 
fuch  Plaintiff  the  debt  in  fuch 
plaint    fpecified,    or    fo    much 
thereof  as  fuch  fum  fo  attached 
extends  or  has  extended  to  fa- 
tisfy, by  fufficient  pledges  to  be 
found  and  given  by  fuch  Plain- 
tiff in  fuch  plaint  named,  in  the 
fame  court,   according  to  fuch 
cuftom,  to  reftore  to  fuch  De- 
fendant fuch  fum  of  money  fo 
attached,  if  fuch  Defendant  with- 
in a  year  and  a  day  thence  next 
enfuing,  come  or  has  come  into 
the  court  fo  holden,    and   dis- 
proves    or    has     difproved    or 
avoided. fuch  debt  in  fuch  plaint 
mentioned,  according  to  the  cuf- 
tom of  the  laid  city,    and  that 
after  fuch  pledges  found  and  ex- 
ecution bad  of  fuch  fums  fo  in  the 
hands  and  cuftody  of  fuch  other 
perfon   attached    and   defended 
by  the  Plaintiff  in  fuch  plaint 
named,   fuch   other    perfon    in 
whofe  hands  or  cuftody  fuch  fum 
is  or  has  been  attached,  is  or  has 
been  difcharged  againft  fuch  De- 
fendant of  the  fum  fo  attached 
and  had  in  execution,  and  fuch 
Defendant  in  fuch  plaint  named 
is  or  has  been  difcharged  againft 
the  faid  Plaintiff  of  fo  much  of 
his  debt  in  fuch  plaint  demanded 
by  fuch  Plaintiff,  fo  long  as  fuch 
judgment  and  execution  remain 
in  force  and  effect,  not  revoked 
or  difproved  by  fuch  Defendant; 
and  if  fuch  fum  of  money  fo  at* 
tached. 
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1813.  tached,  and  defended  and  -had 

^  -y,-j        is  execution,  amount  not,*nor 
Baku  hit  amounted  te  the  whole  Aim 

v.  of  the  debt  in  and  by  the  laid 

SaXT.  plaint  demanded  by  fuch  Plain* 

tiff  againft  fuch  Defendant,  then 
fuch  Plaintiff,  by  the  cuftom  of 
the  (kid  court)  was,  and  Iran 
time  immemorial  had  been  ufed 
and  accuftomed  to  have  procefs 
againft  fuch  Defendant,  accord- 
ing to  fuch  cuftom*  for  the  re- 
fidue  of  his  debt  by  him  in  fuch 
plaint  demanded:  and  the  De- 
fendant further  pleaded  thift  the 
laid  cuftom  and  all  other  cuftoma 
of  the  (aid  city,  obtained  and 
ufed  in  the  faid  city  during  all 
the  time  aforefaid,  were  by  autho- 
rity of  a  parliament  of  7th  Rich,  a., 
late  king  of  England,  after  the 
oauqnelt,  ratified  and  confirmed 
to  the  then  mayor  and  com- 
monalty of  the  laid  city  and  their 
fucceffors:  And  further  that 
Major  Ainger  and  W.  TraJUr 
Thorpe,  before  the  commence- 
ment of  this  action  of  the  Plain- 
tiff againft  the  Defendant,  on 
die  15th  day  of  March  18139  in 
their  own  proper  perfont  came 
into  the  court  of  the  king  before 
the  mayor  and  aldermen  of,  and 
» the  Guildhall  of,  the  laid  city, 
fituate  in  the  pariih  of  St.Mi- 
tbatif  Baffishenu,  in  the  ward 
of  Bafijhavt,  in  London  afore* 
said,  according  to  fuch  cuftom, 
and  then  and  there  affirmed  a 
certain  plaint  againft  the  Plaintiff 
is  a*  plea  of  debt  upon  demand 
of  Soil,  and  the  laid  Major  and 
WiUiant  TraJUr,  men  and  there 
Id  the  fame  court,  according  to 
fuch  cuftom,  found  pledget  to 
prosecute  fuch  plaint,  to  wit, 
John  Doe  *nd  Richard  Roe;  and 
then  and  there  appointed  in  their 
Head  W.Jones,  their  attorney 
ajatnft  the  Plaintiff  in  the  plea 


of  the  Aid  plaint,  acceding  M> 
fuch  cuftom,  and  bythtiruid 
attorney  then  and  there  prayed 
proeeta  to.be  thereupon  nude  te 
them  againft  the  Phinnff,  ac- 
cording to  luck  cuftom ;  and 
it.  was  granted  to  them,  &c 
Whereupon*  at  the  petition  of  the 
ted  Major *n&Jr.Tra/ier,v*b 
to  fuch  court  by  their  faid  attor- 
ney, and  by  virtue  of  fan 
plaint,  it  was  comaaanoed  by  the 
faid  Court  to  J.FwmvoII*  on? 
of  the  ierjeants  at  mate  of 
fuch  court,  that  he,  according 
to  fuch  cuftom,  fboold  nunmoo 
by  good  rummonert  the  Plaintiff 
to  appear  at  the  fame  court  fe 
holden  before  the  mayor  and 
aldermen  of  and  in  the  Gmid- 
hall  of  the  fiud  city,  to  anfwer 
the  laid  Major  and  W.  Trcfrr 
in  the  plea  in  fuch  plaint  fp- 
cified;  and  that  J.  Furmvail 
fhould  return  and  certify  what 
he  tnouJd  do  by  virtue  of  the 
laid  precept;  and  afterwirdi a 
die  fame  court  he,  according  to 
fuch  cuftoan,  returned  and  cer- 
tified to  the  fame  court,  that 
the  Piaintis?  had  nothing  within 
the  faid  city  or  the  ttertw 
thereof  whereby  he  co-W  be 
fammoned,  nor  was  he  to  be 
found  within  the  fame ;  and  there- 
upon the  Plaintiff  was  then  and 
there  at  the  fame  Court  fries*!* 
called,  and  did  not  appear,  bot 
made  default  1  and  weitapo> 
afterwards,  and  Wore  the  com- 
mencement  of  this  adtieiif  on  the 
day  and  year  laft  mentioned,  at 
the  fame  Court,  it  was  alleged  bf 
the  fiud  Major  aad  ff.  Trap* 
by  their  attorney,  that  the  De- 
fendant owed  to  the  H*u** 
34/.  9*  94  in  mow*  nun- 
bered,  as  the  proper  mow*  ej 
the  Plaintiff,  and  then  had  inn 
detained  the  fame  in  h»  *** 
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and  coflodyi  and  therefore  At 
faidiCt/^nd  IT.Tn&r,  by 
their  attorney*  prayed  procefs 
according  to  fuck  cuftom,  to 
attach  the  Plaintiff  by  the  34/. 
p.  o4  fo  being  in  the  cuftody 
of  the  Defendant,  that  the  Plain- 
tiff might  appear  at  the  neat 
fuch  court  before  the  mayor  and 
aldermen  of  and  in  the*  QwU* 
tali  of  the  laid  city,  to  anfwer 
the  fiid  Major  and  W.  TraJUr 
in  the  plea  in  fuch  plaint  (pe- 
rilled ;  whereupon,  at  their  pe- 
tition, it  was  commanded  by 
fuch  Court,  and  before  the  com- 
mencement of  this  action,  to  the 
u'ui  fcrjtant  at  mace  and  minifter 
of  fuch  court,  that  he,  according 
to  fuch  enftom,  Ihould  attach  the 
Plaintiff  by  the  Cud  34Z.  9/.  9V* 
to  being  in  the  hands  and  cuftody 
of  the  Defendant,  and  the  fame 
in  hu  hands  and  cuftody  defend 
and  keep  according  to  fuch  cus- 
tom, fo  that  the  Pfeintiff  might 
appear  at  fuch  a  court  to  be 
Wen  before  the  mayor  and 
aldermen  of  and  in  the  Guildhall 
of  the  laid  city,  on  the  16th  day 
of  March  in  the  year  aforefaid, 
according  to  fuch  cuftom,  to 
inter  the  laid  Major  and  W. 
TraJUr  in  the  plea  in  their  plaint 
fpecified ;  and  that  the  ferjeant 
at  mace  and  minifter  of  fuch 
court  Humid  then  return  and  ter- 
'fif  to  luch  Court  whaf  he  ihould 
J»  by  virtue  of  that  precept :  and 
E&me  day  was  given  to  the  laid 
kjor  and  W»  Trafler,  and  after* 
Kb*  to  wit,  at  the  court  holden 
I  the  (aid  16th  day  of  MarthytD. 
t  year  aforefaid,  the  (aid  Major 
\  W.  Tmfer,  by  their  taid.at- 
roey,  appeared,  and  the  faid  fer- 
t  it  nute  returned  and  certified 
[the  fame  Court,  that  he,  by 
toe  of  the  faid  precept,  on  the 
fa  day  of  March,  in  the  lame 
JTVoLY* 
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yanv  between  toe  hours  of  two 
and  three  in  the  afternoon,  had 
attached  the  Plaintiff  by  the  laid 
34/*  9'«  eA  (©being  m  the  hands 
and  cuftody  of  the  Defendant* 
and  the  tame  defended  and  kept 
in  hit  hands  and  cuftody,  ac+ 
cording  to  fuch  cuftom,  (b  that 
the  Plaintiff  might  appear  at 
fuch  court,  fo  hotden  on  the 
16th  day  of  March  in  the  tame 
year,  to  anfwer  the  find  Major 
and  W.  TraJUr  in  the  plea  in 
their  plaint  Specified;  and  there- 
upon the  Plaintiff  at  the  fame 
court  was  folemnly  called,  and 
did  not  appear,  but  then  and 
there  made  a  firft  default,  which 
(aid  firft  default  at  the  tame 
court  was  recorded,  according  to 
fuch  cuftom ;  and  thereupon,  ac* 
cording  to  fuch  enftom,  a  further 
day  was  given  by  the  tame  Court 
to  the  Plaintjff  to  appear  at  the 
then  next  fuch  court,  before  the 
mayor  and  aldermen  of  and  in 
the  GuildtaU  of  the  (aid  city,  on 
the  17th  day  of  March  in  the 
fame  year,  to  anfwer  the  (aid 
Major  and  W.  Traficr  in  the 
plea  in  their  plaint  fpecified ;  and 
the  lame  day  was  by  the  fame 
Court  given  to  the  (aid  Major 
and  W.  Trafitr  in  fuch  pica, 
according  to  fuch  cuftom,  at 
which  (aid  next  fuch  court* 
holden  on  die  day  and  year  laft 
mentioned,  the  faid  Major  and 
W.  Trafier  appeared,  and  offered 
themlelves  agamft  the  Plaintiff 
in  the  plea  in  their  plaint  fps> 
cified,  according  to  fuch  cuftom \ 
and  thereupon,  at  the  fame 
court,  the  Plaintiff  was  again  l&* 
lernnly  called,  and  did  notep* 
pear ;  but  then  and  there  made 
a  iecond  default,  which  was  re- 
corded at  the  fame  court,  ac- 
cording to  fuch  cuftom.  The 
plea  then  proceeded  to  (rate  a 
S  third 
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third  and  a  fourth  default  at 
court*  holden  on  the  18th  and 
loth  of  March,  in  like  manner* 
and  thereupon,  afterwards,  and 
after  the  four  default*  had  been 
recorded*  at  the  fame  court, 
againft  the  Plaintiff  in  the  plea 
aforefaid,  according  to  fuch  cuf- 
tom, the  {aid  Major  and  W* 
Trafler,  by  their  faid  attorney, 
prayed  prooefa,  according  to  fuch 
cuftom,  to  warn  the  Defendant, 
the  garnishee,  to  be  and  appear 
in  fuch  court  fo  as  aforefaid 
to  be  holden,  to  (hew  caufe  why 
die  faid  Major  and  Wi  Trafler 
ought  not  to  have  execution  of 
the  faid  34/.  qj.  9V  fo  attached 
in  hit  hands  and  cuftody:  ' 
whereupon,  at  fuch  a  court,  fo 
holden  at  aforefaid  on  the  2  2d 
day  of  May*  in  the  fame  year, 
at  the  petition  of  faid  Major 
and  W*  Trafler  made' in  fuch 
court,  it  was  commanded  by 
the  fame  court  to  the  ferjeant 
at  mace,  that  he,  according 
to  fuch  cnftom,  ihould  warn 
and  make  known  to  the  De- 
fendant to  be  and  appear  in 
the  fame  court  to  be  fo  as  afore- 
said holden  on  the  a  ad  day  of 
May,  to  ffcew  caufe  why  the  faid 
Major  and  W.  Trafler  ought  not 
to  have  execution  of  the  34/. 
oj.  o4  fo  attached  in  his  hands 
and  cuftody,  and  the  ferjeant  at 
mace  mould  then  return  and  cer- 
tify to  the  fame  Court  what  he 
fhoukl  do  by  virtue  of  fuch  pre- 
cept ^  and  the  fame  day  was 
given  by  the  fame  Court  to  the 
laid  Major  and  W.  Trafler*  to 
be  there,  &c*  at  which  court  the 
laid  Major  and  W.  Trafler  by 
their  attorney  appeared,  and  the 
ferjeant  at  mace  then  returned 
and  certified  to  the  fame  Court, 
that  he,  by  virtue  of  fuch  pre* 
cent  to  him  directed,  and  ac- 
cording to  fuch  oiftom,   had 


warned  and  made  known  to  the 
garnifhee  to  be  and  appear  at 
the  fame   court  to  fhew  fuch 
caufe:    and  thereupon,  at  the 
fame  court,  the  Defendant  vis 
folemnly  called  according  to  fuch 
cuftom,  and  did  not  appear,  but 
made  default ;   whereupon,  ac- 
cording to  fuch  cuftom,  it  was 
confidered   by  the  fame  Court, 
that  faid  Major  and  If.  Trajb 
fhouW  have  execution  of  the  laid 
34/.  9/.-  o<£  fo  attached,  and  that 
they  fhould  retain  and  hold  the 
fame  in  full  fatisfa&on  of  tbi 
like  fum  of  34/.  9 J-  9*%  pared 
of  the    debt  in  the  laid  plak 
mentioned,  by  fufficient  pledges* 
to  be  found  and  given  by  them 
in  the  fame  court,  according  to 
fuch   cuftom,  to  reftore  to  the 
plaintiff  the  faid  34/.  o>  &  * 
attached,  if  the  Plaintiff,  withia 
a  year  and  a  day  thence  nat 
enfuing,    fhould  come  into  rbf 
court,  and  difprove  or  ifoid  d* 
fame  debt  in  the  faid  plaint  mo- 
tioned, according  to  fuch  cu£ 
torn ;  whereupon  the  laid  Mq* 
and    fT.  Trafler,  at  the  ft* 
court,  according  to  fuch  cufba 
found  fufficient  pledges,  to  w* 
W.  Mobbsy  9.  Gtorgtflrtttt  H 
ter-lane,  Cbeaffide%  ribbon  ma- 
nufacturer,    and   /.  Liwfol 
116.  Wood-ftrtet,  Cbqfk  *\ 
fier,  citizens  of  the  faid  citr,  J 
reftore  to  the  plaintiff  the  fa 
34/.  f*.  9*  (o  attached,  if « 
Plaintiff,  within  a  year  and  a  dl 
thence  next  enfuing,  lhonld  coil 
into  the  fame  court  holdenj 
aforefaid,  and  difprove  and  avd 
the  debt  in  the  faid  pUbt  md 
tioned,   according  to  fuch  fl 
torn;    and  thereupon  the  u 
Major  and  IP.  Trafler*  it 
fame  court,  had  execution  of  i 
34A  9*  oA,    according  to  I 
tenor  of  fuch  judgment  m  » 
behalf  given,  as  by  ufc  1* 
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and  proceeding*  thereof  remain- 
ing in  the  chamber  of  the  Guild- 
hall of  the  city  of  London  afore- 
faid  more  fully  appears :  and  the 
Defendant  averred  further,  that 
the  laid  34Z.  9;.  $d.  fo  attached, 
and  of  which  the  laid  Major 
and  W.  TraJUr  had  execution 
by  virtue  of  inch  judgment,  were 
fo  attached  before  the  commence- 
ment of  this  fuit,  and  were  part 
and  parcel  of  the  feveral  funis  of 
money  m  the  declaration  men- 
tioned, and  not  other  or  different; 
and  that  John  Banks  the  now 
Plaintiff,  and  John  Banks  in  the 
plaint  of  the  find  Major  and  W. 
TraJUr  mentioned,  were  one,  and 
the  lamt  perfon,  and  not  other 
or  different,  and  that  W.  Self, 
the  prefent  Defendant,  and  W. 
Self  in  the  aforelaid  judgment 
and  proceedings  mentioned,  were 
one  and  the  fame  perfon,  and 
not  other  or  different :  and  that 
the  laid  judgment  and  execution 
was  1BI!  in  force,  and  not  in  the 
loft  by  the  Plaintiff  difproved 
or  avoided;  and  further*  that 
the  Defendant,  at  the  commence- 
ment of  this  fuit  of  the  Plain- 
^1  was  not  nor  is  indebted  to 
he  Plaintiff  in  more  money  than 
^  kid  34Z.  9*  9V.  fo  attached 
ud  taken  in  execution  by  the 
ad  Major  and  W.  Trajler  by 
irtue  of  the  aforelaid  judgment, 
ad  that  the  (aid  34/*  9*.  ?d.  in 
thkh  the  Defendant  was  in- 
debted to  the  Plaintiff,  was  the 
07  &me  and  identical  Aim  of 
4^  9*.  oi.  Jo  attached  and 
>ta  in  execution  by  the  (aid 
*»>r  and  W.  Trajler  by  -virtue 
[  the  judgment  aforelaid ;  and 
us  the  Defendant  was  ready  to 
»fy  &c.  The  Plaintiff  de- 
"orad  generally  to  this  plea, 

^  the  Defendant  jtnaed  m  de- 

WjTrer. 


The  points  made  by  the  Plain- 
tiff in  fupport  of  his  demurrer 
were,  that  the  Defendant  ought 
in  his  plea  of  the  foreign  at- 
tachment to  have  averred,  ift, 
that  the  Plaintiffs  in  the  court 
below  fwore  to  their  debt  al- 
leged to  be  due  from  the  Plain- 
tiff in  this  aAkm.  ad,  That  the 
Plaintiff  in  this  aclion  was  in- 
debted to  the  Plaintiffs  in  the 
court  below  within  the  jurif- 
didion  of  that  Court  3%,  That 
it  ought  to  have  been  further 
fhewn  that  at  the  4th  court  a 
feu  fa*  ufued  againft  the  gar* 
nifhee. 

Upon  the  fiift  point  reference 
was  made  by  Beft  Serjt*  for  the 
Plaintiff,  to  Com.  Dig.  Attach* 
menu  580.  A.  Lut.  985.  Pear/g 
v.  Calcotf  W.  Jones,  406,  1  Ro. 
Abr.  554.  Hatton  v.  Iftmonget* 
1  Stra.  64  z .  M* Daniel  v.  Hughes  $ 
3  Bajff  267.9  and  Morris  v. 
LudUcnu  %  H.  Bl.  362.  Upon 
the  fecond  point  were  cited  1  Ro* 
Abr.  554.  pi.  3  &  4.  Morris  v. 
Ludlam,  4  if.  J3/.  36a.  Horton 
v.  Beckman*  6  T.  K.760.  Lord ' 
Aran's  judgment  there,  1  Vent. 
436.  Co.  Dig.y  Foreign  Attach* 
menu  D*  3  Leu  23.  Lut*  984. 
Latch*  308.  Hern  v.  Stubber$9 
Prit).  Lond.  3x3.  x  Sound.  67. 
note  x.  &  74«  note  1.  x  RoLAbr. 
554.,  K.  pi.  4.  %%  Ed.  4. 30*  h» 
Trevor  V.  Wall*  1  T.  R.  X51. 
Oram  \.Embrey%  Trin.  29  C  3. 
B.  R»  Stam'an  v.  Davis*  6  Mod* 
4*3.  S.  C.  Salk.  404.  and  Pea- 
cock v.  Belly  x  Saund.  73.  And 
upon  the  third  point  reference 
was  made  to  x  RoL  $$$.  line  x  j# 
and  x  Com.  Dip  4*a« 

Shepherd  SerjU  for  the  De- 
fendant, cited  on  the  fecond  ob* 
jecYion,  1  She- $06. 


1813. 
Bank* 
StXP. 


s  * 
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The  Court  obfenred  that  the 
uniform  courfe  of  pleading  had 
been  fo  evet  fince  the  time  of 
the  year-books,  Ed<w.  4?%  time : 
and  it  wat  too  much  to  aflc  them 


to  orerthrow  fo  Wfbrm  a  prao 
tice  without  citing  (0  tpmk  u  1 
fmgle  applicable  cafe  in  fwwirct' 
that  rcqueft. 

Judgment  for  the  Defendant. 


ittv«  il. 

The  drawer  of 
a  bill  whkh  it 
dHhonoured  by 
the  acceptor,  is 
not  liable  to  pay 
mtereft  for  the 
time  which  elapfei 
between  the  day 
whereon  the  trill 
becomes  doe,  and 
the  day  when  the 
drawer  receives 
wotice  of  the  dift 


Walker  v.  Barnes. 

fTvHtS  was  an  aftion  upon  a  brfl  of  exchange,  daltf 
the  8th  of  May  181 2,  drawn  by  the  Defendant 
upon  Spence,  at  a  month's  date,  payable  to  the  Defen- 
dant's order  for  10/.,  accepted  by  the  drawee,  and  dif- 
honoured  by  him  when  payable  and  prefeuted  for  pay- 
ment. The  Defendant  pleaded  non  ajfumpjd  as  to  all 
except  10/.,  and  as  to  that,  that  he  was  at  all  times  after 
making  his  promife,  ready  and  willing  to  pay  the  io/., 
and  that  he  tendered  that  fum  to  the  Plaintiff  on  the 
1 1  th  of  June  1 8 1  a,  being  the  day  when  the  bill  became 
payable:  the  Plaintiff  in  his  replication  joined  iffue  on 
the  non  affumpftt,  and  travcrfed  the  tender,  in  manner  and 
form  alleged*  Upon  the  trial  of  the  caufe  at  the  Wfr 
minfter  fittings  after  Trinity  term  1813,  before  Jlto- 
field  C.  J.,  it  appeared,  that  on  rite  nth  of  June  the  bill 
was  prefented  for  payment  by  the  holder  of  it,  *to 
redded  in  Charles-Jirect,  MiddUfex  Hofphal,  and  vho, 
on  the  twelfth  wrote  a  letter,  and  put  it  into  the  two- 
penny poft-office,  where  it  was  marked  with  the  pal- 
mark  of  four  in  the  afternoon,  apprizing  the  Defends 
of  the  non-payment,  and  that  the  bill  lay  with  the 
holder.  About  eleven  o'clock  on  .the  morning  of  the 
thirteenth,  the  Defendant  tendered  10/.  which  was  re* 
fufed.  For  the  Plaintiff,  it  was  obje&ed  that  the  tender 
did  not  cover  the  whole  demand,  inafnmch  as  dam*?* 
were  due  for  the  interety  of  the  note  during  the  deten- 
tion 
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tion  of  the  debt  from  the  nth.  to  the  13th,  and  that 
the  Plaintiff  was  therefore  entitled  to  a  verditt  on  the 
iiTue  of  mn  affumgfit,  for  which  was  cited  the  cafe  of 
Humev.Peploe%  8  Eajl$  x68.,  and  Mansfield  C.J.  re- 
ferred the  point,  fubjeft  whereto  the  jury  found  a  verdi& 
for  the  Defendant  on  both  iffiies,  with  liberty  to  move 
to  entera  verdift  with  nominal  damages  for  the  Plaintfff. 

Bejl  Serjt.,  in  this  term,  had  accordingly  obtained  4 
role  nifi,  againfl  which 
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Shtpbcrd  Sefjt.    now  (hewed   caufe :    lie   urged  tha.t 
there  was  no  diitinction  between  this  cafe,  and  the  cafe 
of  goods  fold,  wherein,  although  there  was  an  exifting 
debt  from  the  moment  of  delivery,   yet  a  reafonable 
time  was  given  for  payment  \  and  it  was  no  anfwer  to  a 
tender  of  the  price,  to  {hew  that  it  was  not  made  on  the 
day  the  debt  accrued.     The  holder  of  a  bill  has  a  right 
to  arreft  the  acceptor  without  any  presentment  to  him, 
but  it  could  not  therefore  be  faid  that  a  tender  by  the 
acceptor  on  the  following  day  was  evidence  that  he  was 
not  always  ready  to  pay.     Until  the  drawer  receives 
from  the  holder  notice  of  the  difhonour  of  the  bill  by 
the  acceptor,    the  drawer's  obligation  to  pay  does  not 
commence.    The  notice  was  not  given  till  the  12th,  and 
>t  eleven  o'clock  on  the  morning  of  the  13th  the  De- 
fendant made  the  tender,  which  was  an  exercife  of  ail 
reafonable  diligence  :  the  cafe  of  Hume  v.  Peploey  8  Eqft, 
168.  was  decided  on  the  defective  form  of  pleading  the 
tender;  namely,  that  the  Defendant  was  ready  to  pay 
from  the  time  of  making  the  tender.    Here  the  Defen- 
dant avers  that  he  was  always  ready  to  pay,  and  that  at 
a  certain  time  before  the  a&ion  he  offered  to  pay,  and  no 
previous  demand  and  refufal  was  proved,  which  woulji 
have  difaffinned  the  continual  readinefs,  nor  had  the 
Plaintiff  controverted  that  allegation,  and  the  jury  had 
8  3  properly 
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1813*  properly  found  the  verdi£fc  for  the  Defendant;  if  the 

KZ~>rmmJ  Plaintiff  contended  that  a  tender  made  after  the  day  was 

v#  not  a  Efficient  bpr,  he  ought  to  have  demurred  to  the 

Parnes.  plea* 

Befl  Serjt.,  in  fupport  of  his  rule,  urged  that  the 
drawer  of  a  bill  was  a  guarantee  for  the  acceptor,  as 
fuch,  he  contracted  that  the  acceptor  fhould  perform 
his  contraft,  or  otherwife  that  he,  the  drawer,  would 
be  anfwerable  for  all  damage  fuftained  by  reafon  of  the 
acceptor's  non-performance.  That  damage  commenced 
as  foon  as  the  acceptor  had  failed  to  fulfill  his  contrafl; 
and  the  drawer  did  not  difcharge  his  guaranty,  unlefs 
he  paid  the  holder  as  well  the  amount  of  the  bill,  as  all 
damages  that  had  been  fuftained  by  reafon  of  the  dete* 
tion.  And  although  the  drawer  could  not  be  fued  until 
notice  of  the  dishonour,  yet,  immediately  after  notice, 
he  became  liable  to  make  good  ab  initio  the  acceptor's 
breach  of  contraS.  The  glea  of  tender  could  not 
be  demurred  to :  it  only  profefled  to  cover  10/.  of 
the  demand,  and  as  to  ip/.  it  might  be  good,  but  j 
the  Plaintiff  was  entitled  to  a  further  fum  as  unliqui- 1 
dated  damages,  to  which  a  tender  neither  could  be  nor 
had  been  pleaded,  but  to  which  deqiand  the  Defendant 
had  pleaded  the  general  iflue,  and  upon  that  iffue  fome- 
thing  remained  to  be  recovered,  and  the  Plaintiff,  and  not 
the  Defendant,  was  therefore  entitled  to  the  verdifi. 
The  verdift  too,  as  it  refpedled  the  tender,  was  againft 
evidence,  for  the  tender  was  averred  to  be  made  on  the 
nth,  and  the  proof  was  of  a  tender  on  the  13th.  The 
videlicet  under  which  the  allegation  was  laid,  would  not 
cure  the  variance,  fince  the  averment  was  materia].  If  the 
tender  had,  in  truth,  been  made  on  the  nth,  it  would 
have  been  a  bar  to  the  a&ion,  becaufe  on  that  day  no, 
intereft  had  accrued*  but  a  tender  on  no  fubfequent  day 
woyjd  have  the  fame  effeft,  becaufe  on  every  fubfequent 
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day  intereft  had  accrued ;  although  the  damages  in  the  181 3. 

prefent  cafe  were  le£»  than  a  halfpenny,  yet  if  the  bill 

had  been  for  many  thoufand  pounds,  and  the  interval 

which  elapfed  before  notice  reached  the  drawer,  had 

been  of  many  month's  continuance,  which  might  eafily 

happen  in  the  cafe  of  foreign  bills,  the  damages  would 

hare  been  a  confiderable  fum ;  and  the  fame  principle 

rauft  govern  the  one  cafe  and  the  other.     This  was  not 

like  the  cafe  of  goods  fold,  which  do  not  bear  intereft, 

becaufe  the  law  intends  a  reafonable  time  for  payment 

of  them :  it  was  more  like  the  cafe  of  a  bond,  upon  which 

Idvitpojl  diem  was  no  plea,  until  it  was  given  by  ftatute. 

If  the  Defendant's  argument  is  right,   the  Defendant 

would,  in  all  a£tions  on  bills  of  exchange,  be  entitled  to 

deduft  from  the  verdi£t  the  amount  of  intereft  between 

the  day  whereon  bills  "became  due,  and  the  day  when 

the  firft  notice  is  given  of  the  diflionour  to  the  drawer, 

but  that  is  contrary  to  univerfal  pra&ice,  and  never  yet 

was  contended  for. 

MiNSFiELD  C.J.  The  cafe  has  been  well  argued, 
but  the  Plaintiff  is  not  entitled  to  a  verdid.  If  the  ac- 
ceptor does  not  pay  the  bill  when  it  is  due,  the  drawer 
cannot  find  out  by  infpiration  who  is  the  holder ;  and 
till  he  finds  out  that,  he  cannot  pay  the  bill ;  when  he 
has  found  out  who  is  the  holder,  he  is  bound  to  pay  the 
bill  within  a  reafonable  time ;  if  he  does  not,  he  is  liable 
to  damages  for  not  performing  his  contra  ft,  thofe  da* 
mages  are  the  intereft  on  the  bill.  The  drawer  has  no- 
tice of  the  dishonour  on  the  iath:  on  the  morning  of 
the  13th  he  tenders  the  money.  Is  not  this  all  that  a 
man  can  reafonably  be  required  to  do  ?  Is  it  not  all  that 
he  undertook  to  do  ?    The  verdift  is  right. 

Heath  J.  I  am  of  the  fame  opinion.  It  would  oc« 
caGon  many  mifchievous  aftions  if  it  were  otherwife. 

S  4  Dallas 
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Dallas  J.    It  feems  to  me  that  there  is  no  unjuft 

detention  of  the  debt  for  which  any  damages  ought  to 

have  been  given  :'  the  drawer  has  done  all  he  could :  he 

was  not  bound  to  pay  except  from  the  time  of  the  notice 

given ;  he  has  done  therefore  all  that  he  was  bound  to 

do,  and  was  entitled  to  a  verdift.  (a) 

Rule  difchargei 

(a)  Cbambrt  J.  was  abfeqt 


Sav.  ax.  Bunk  v.  Channen. 

Common  of       T  tf  replevin  for  taking  two  mikh  cows  in  Urtt  Mt£ 

Sa'ffii*,     *  »  **  P"**  of  <**»<*¥">  *  the  county  pfifcr/4 

for  cattle  sot         tried  before  Cbambrt  J.  at  the  Da*cbtfltr  fpiing  sizes 

SaT*11^^^  *8i3,  the  Plaintiff  pleaded  to  the  Defendant's  avowry 

Stage.    Qu.  *  right  of  common  of  pafture  for  two  cows,  appurtenant 

Common  tjH     to  a  meffuagc.     Upon  the  evidence  it  appeared  that 

JJJ^^V    there  was  not  land,  parcel  of  the  meffuage,  fufficient  to 

ia  graft  by  de-       winter  the  cows,  but  no  obje&km  was  taken  by  the 

wfing**    Q*      Plaintiff9*  counfel  on  that  fcore.    The  perfons  in  the 

par iih  having  fimilar  common  rights,  were,  as  it  appeared 

in  evidence,  in  the  praQice  of  letting  them.     After 

verdia  for  the  Plaintiff,  JV0 Serjt  had  inJB»/fcr  term  1813 

obtained  a  rule  ttjfi  for  a  new  trial,  upon  the  ground 

that  the  verdi&  was  agaihft  the  evidence  of  the  fa&> 

which  it  would  be  immaterial  here  to  detail.    On  thi> 

dzyCbambvh,  in  reporting  the  evidence,  obferred  that 

H  appeared  that  the  commoners  were  in  die  habit  of 

letting  thefe  rights,  and  for  the  time  cohverting  them 

into  common  in  grofs :  that  this  common  was  common 

appurtenant,  but  it  feemetf,  tfyat  it  did  not  require  lenncj 

and  COuchancy. 

The  rule  was  made  abfetqte  for  a  new  trial,  on  paf« 
ment  of  cofts. 
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Raddle  and  Others,  Afljgnees  of  Anderson, 
a  Bankrupt,  v.  Bj-ackburn. 

THIS  was  an  attton  for  goods  fold  and  delivered, 
warehoufe  room,  and  other  articles.  Upon,  the 
trial  at  Guildhall  at  the  Gttings  in  this  term  before 
Mansfield  C.  J.,  it  appeared  that  the  Plaintiffs  having 
made  a  requeft  that  the  Defendant  would  fettle  his  ac- 
count, the  Defendant,  who  had  a  counter-claim,  made 
out  in  his  own  hand- writing  the  following  ftatement ; 


Account,  Drs.  Meflrs.  Quintin,  Blackburn,  and  Son,  as 
agent  for  the  owners  of  the  (hip  Uttion,  in  account 
with  the  afljgnees  of  David  Anderfm  and  Co. 

£.    /.    d. 

Drs.  To  white  oak            -            »            465    6    3 ' 

White  pine             r            .         168  10    6 

Ditto            -            •                    32    °    ° 

Ground  rent  and  fnndries         -          ji    j     3 

One-tenth  off  for  exchange 

718    2    0. 

r           71    16      %i 

Difcount  20  per  cent. 

646    5     9* 
161  11     3 

/807  17    o} 

AW*»4« 


The  whole  of 
the  account  which 
a  party  gives  of 
a  tranfaclion 
nraft  be  taken  to* 
gether,  and  hit 
admiflion  of  a  fact 
diftdvantageous 
to  himfrlf  lhatt  not 
be  received,  with- 
out receiving  at 
the  lame  time  hit 
cotemporaneous 
aflertion  of  a  fac"l 
favourable  to  him* 
felf. 

And  that,  not 
merely  as  evidence 
that  he  made  fuch 
a  counter  claim, 
but  as  admiflible 
evidence  of  the 
egiftence  of  the 
matter  in  his  di& 
charge,  which 
he  aflat*. 


He  delivered  tbj*  account  to  his  own  agent,  the  witnefs 
Sinclair,  having  previoufly  jnftru&ed  htm  as  to  the 
nature  of  the  defendant's  counter-claim,  and  defired  him 
to  wait  on  the  plaintiffs  and  adjufl  the  account  with 
them,  whereupon  Sinclair  wrote  down  on  the  fame 
paper  the  following  memorandum :  "  N.  B.  Bill  of 
lading  marked  by  Anderfcn  and  Co.  Demurrage  104 
<bys  at  7  guineas  a  day  from  4th  July  to  17th  Ofie&er ;" 

and 


*4« 


CASES  in  MICHAELMAS  TERM 


1813. 
Handle 

BUGUOfiN. 


and  went  to  the  Plaintiffs,  of  whom  he  made  a  claim 
for  the  764/*  8/.  demurrage,  but  they  not  allowing  it, 
the  meeting  produced,  no  fettlement,  but  he  left  the 
above  mentioned  paper  in  their  hands,  which,  upon  the 
trial,  they  produced  as  evidence  of  the  Defendant's  ad- 
miflion  of  the  whole  of  the  Plaintiff's  demand.  Mam- 
field  C.  J.  however,  held,  that  the  whole  which  appeared 
on  that  paper  mud  be  taken  together,  and  that  it  ad- 
mitted only  the  balance  of  the  account  after  deducing 
the  demurrage  *,  and  the  jury,  under  his  dire&ion,  found 
a  verdid  for  the  balance  only. 

Vaughan  Serjt.  in  this  term  moved  to  increafe  the 
damages  by  the  amount  of  the  demurrage,  contending 
that  the  Plaintiff  had  diftinttly  admitted  upon  this  paper 
that  he  was  indebted  in  the  whole  fum  demanded  on 
the  one  Gde,  and  that  on  the  other  tide  he  only  fet  op  a 
counter-claim  to  reduce  it,  which  he  was  bound  to  fub- 
ftantiate  by  evidence,  but  that  he  had  given  no  evidence 
whatever  that  any  thing  was  due-to  him  for  demurrage. 
There  was  an  admiflion  and  mutual  acquiescence  as  to 
the  one  fide  of  the  account,  but  as  to  the  other  there 
was  no  mutual  acquiescence.  The  Defendant  does  not 
even  claim  or  enter  it  as  an  item  of  credit  on  that 
account* 


Mansfield  C.  J.  The  Defendant  never  admitted 
this  account  as  diftinft  from  the  demurrage :  his  ftate- 
ment  was  made  all  in  one  breath  ;  and  I  cannot  diftin- 
guifh  what  he  admitted  to  be  due  for  the  timber,  from 
what  he  claimed  for  the  demurrage :  the  verdiS  there- 
fore  was  only  for  the  balance,  and  was  perfectly  right. 
Sinclair  was  to  go  to  the  Plaintiff's  to  fettle  the  account, 
to  receive  what  was  due  from  them,  and  allow  what 
was  due  to  them.  It  would  be  doing  monftrous  injus- 
tice if  we  were  not  to  hold  this,  that  the  whole  of  the 

declara* 
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declaration  mud  be  taken  together.  I  always  have 
thought  that  if  a  man  gaye  an  account  of  a  tranfa£Uon, 
the  whole  of  it  muft  be  taken  together. 

Heath  J.  was  of  the  fame  opinion. 

Chambre  J.  concurred. 

The  Court  refufed  the  Rule. 


Epwards  v.  Williams.  ^rUm  a4, 

UEYWOOD  Serjt.  had  obtained  a  rule  nifi  that  the      If  a  tenant  bind 

bail-bond  which  had  been  given  in  this  cafe,  might  "imfclf  in  a  pe- 

*  *      nalty  of  loo/,  for 

be  delivered  up  to  be  cancelled  upon  the  Defendant's  performance  of 

entering  a  common  appearance.    The  Defendant  had  repairi  within  a 

been  holden  to  bail  upon  the  Plaintiff's  affidavit,  which  cCaan  J^^ 

dated  that  by  a  certain   memorandum  of  agreement  permit  him  to  bo 

made  between  the  Plaintiff  and  the  Defendant,  after  koM«t*  bail  for 

the  ioo/.  upon  an 
reciting  that  the  Plaintiff  had  complained  that  the  farm,  affidavit  which 

premifes,  fences,  gates,  &c.  belonging  to  the  farm  called  <*<*•  not  fl^w  in 
Syb  bant  ucha  in  the  parifh  of  Penderrin,  in  the  county  ^hafa^u^f 
of  Brecon,  had  been  long  before  negle£ted,  and  were  he  hat  violated 
then  out  of  repair,  the  Defendant  agreed  and  engaged,        ^^ 
in  order  to  prevent  litigation,  that  he  would  within  fix 
months  put  all  and  finguhr  the  premifes  into  good  and 
tenantable  repair,  fuch  repair  to  be  pointed  out  by  Mr. 
Shepherd  and  to  be  done  to  the  fatisfa&ion  of  Mr.  Mor- 
gan oi  Graivan  s  and  in  conGderation  of  the  Plaintiff's 
allowing  to  the  Defendant  the  above-mentioned  time  to 
do  the  repairs,  he  thereby  engaged  to  pay  the  Plaintiff* 
the  fum  of  ioo/.,  in  cafe  the  Defendant  ihould  negleft 
to  perform  the  faid  agreement  in  all  refpeds  \  and  that 
i»  was  thereby  further  agreed,  that  in  consideration  of 

that 
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that  agreement!  no  further  proceedings  (hould  betaken 
in  an  eje&ment  which  the  Plaintiff  had  commenced, 
and  that  each  party  (hould  pay  his  own  cods  thereof; 
and  the  Plaintiff  proceeded  to  fwear  that  the  Defendant 
was  juftly  and  truly  indebted  unto  the  Plaintiff  in  the 
fum  of  100/.  in  that  agreement  in  that  behalf  men- 
tioned, for  and  by  reafoft  of  his  not  having  put  all  and 
lingular  the  preraifes  into  good  and  tenantable  repair 
according  to  the  agreement,  although  fix  months  from 
the  date  of  the  agreement  had  elapfed,  and  although  the 
Plaintiff  had  performed  the  agreement  on  his  part. 
Hejvxnd  contended  that  no  fuch  debt  arofe  upon  the 
recited  agreement,  as  would  juftify  the  Plaintiff  in  hold* 
tng  the  Defendant  to  bail  in  this  cafe ;  for  that  it  did 
not  appear  that  any  repairs  had  been  pointed  out  by 
Shepherd  to  be  done,  or  that  Morgan  was  diffatisM 
with  the  manner  of  doing  them.  Neither  was  it  fit 
that  a  Defendant  (hould  be  holden  td  bail  on  a  contraft, 
on  which  a  jury  would  be  entitled  to  afiefs  the  damages 
really  fuftained,  and  they  might  be  much  lefs  than  the 
fum  fworn  to. 


Shepherd  Serfi.  (hewed  caufe,  contending  that  this  fum 
was  in  the  nature  of  liquidated  damages,  and  that  it  was 
politively  fworn  to  be  due. 

Mansfield  C.  J.  held  that  the  Defendant  ought  not 

to  be  holden  to  bail. 

-*-  • 

Heath  J.  I  think  fo  tqo.  It  is  a  very  great  power 
which  one  man  has  over  another :  tfce  oath  cannot  be 
controverted  \  and  it  ought  to  be  very  diftinftly  (hewn 
on'the  affidavit  that  there  is  a  debt. 


Chambre  J.     I  think  the  affidavit  is  infufficient.   If 
the  damages,  as  the  Defendant's  counfel  obferves,  were 

ever 
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ever  To  final],  the  whole  fum,  if  not  to  be  confidered  as 
a  penalty,  would  be  recoverable ;  but  in  Aftley  v.  Wei* 
d<m%  2  Bof.  If  Putt.  346-,  that  circumftance  determined 
the  Court  to  hold  the  fum  a  penalty.  But  here  I  think 
the  affidavit  is  not  fufficient. 

Rule  abfolute  to  difcharge  the 
Defendant  out  of  cuftody. 


Williams* 


Anonymous. 
Plaintiff,  —  Deforciant. 


BLOSSET  Serjt.  moved  that  a  fine  might  pais  as  to 
all  the  conufors  except  as  to  one,  whofe  acknow- 
ledgment had  been  taken  incorreflly,  and  whofe  interest 
was  fo  inconfiderable,  that  the  parties  did  not  think  it 

worth  while  to  have  another  fine  from  her. 

Fiat. 


AV*  m* 


Lloyd  v.  Crispe. 


Nov.  a/,  ' 


70 


THIS  was   an  a£tion  of  ajfumpjit:    the    declaration    N  If  the  vendor 

fUted,  that  by  an  agreement  made  between  the  °*  *  J^e» iu 
Defendants  of  the  one  part,  and  the  Plaintiff  of  the  nant  not  to  affign, 
other  part,    the  Defendant  in   confideration    of  50/.  contract  to  affip 
€arneft  then  paid,  and  the  further  fum  of  291/.  5/.  to  be  S^SmJ^^  . 
paid  to  him  by  the  Plaintiff  at  the  time  thereinafter  and  not  on  the 
mentioned,  did  thereby  agree  to  fell  and  aflign  over  pwchafer,  to  pro- 
unto  the  Plaintiff  all  his  interea^in  the  leafe  of  the  SSSfiSE* 

aifignment, 
If  a  covenant  not  to  affign  contain  an  exception  in  favour  of  affignroeut  by  will, 
femMe,  that  executor*  claiming  under  the  will  arc  not  within  the  exception,  fo  as  to  be- 
at liberty  to  fell  for  payment  of  debts  without  licence  of  the  tenor.     Per  Mans* 
jtU  C.  £ 

Dults 
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t)ule*s  Head,  fituate  at  Leatherhead,  feven  years  of  whicli 
were  unexpired  at  Lady-day  theft  laft,  fubjeft  to  a  rent 
of  1 8/.  1 8/.  per  annum ;  alfo  to  a  covenant  to  brew  all 
beer  fold  on  the  premifes,  and  buy  the  malt  for  that 
purpofe  of  Mr.  William  Stone,  of  Leatherhead,  which 
covenant,  with  others  contained  in  the  faid  leafe,  had 
then  been  read  and  explained  to  the  fatisfa&ion  of  the 
Plaintiff's  and  the  Defendant  did  thereby  agree  further 
to  fell  fuch  part  of  his  houfehold  furniture,  fixtures, 
utenfils,  and  effects  then  on  the  premifes,  and  that  be 
might  have  a  right  to  difpofe  of,  at  a  fair  appraifement, 
to  be  made  by  E.  Imber  and  Co.  \  and  the  Defendant 
did  alfo  agree  to  fell  his  ftock  of  beer,  foreign  and  Bri- 
ttfb  fpirits  and  wines,  not  exceeding  150/.,  the  value  of 
which  ihould  be  afcertained  by  two  proper  perfons  of 
their  umpire ;  and  alfo  to  aflign  the  beer  and  other 
licences,  on  being  paid  for  the  unexpired  term  therein  5 
to  mend,  or  allow  for,  all  external  damaged  windows, 
and  clear  the  premifes  from  all  arrears  of  rent  and  taxes 
whatever  up  to  the#  29th  day  of  September  then  next, 
which  was  the  time  mutually  agreed  on  for  quitting 
and  taking  pofleffion,  and  completing  that  agreement ; 
all  expences  attending  the  completion  of  which  ihould 
be  paid  in  equal  tnoities  by  the  vendor  and  the  pur- 
chafer  ;  in  confideration  of  which,  the  Plaintiff  did  agree 
to  accept  fuch  alignment  of  the  leafe,  pay  the  rant, 
and  perform  every  covenant  on  the  leffee's  part  con* 
tained  therein  from  thenceforth,  and  alfo  pay  the  fum 
f  291/.  5/.,  the  remaining  part  of  the  purchafe-money 
for  the  leafe ;  alfo  accept  and  pay  for  the  goods,  fix- 
tures,  ftock  in  trade,  &c.  at  the  feveral  fums  the  fame 
might  be  appraifed  at  3s  aforefaid  j  and  if  the  Plaintiff 
ihould  neglccl,  or  refufe  to  comply  with,  or  not  com- 
plete his  part  qf  that  agreement  on  or  before  the  29th 
day  of  September  then  next,  the  depofit-money  then  paid 
ihould  be  forfeited,  and  the  Defendant  ihould  be  af  foil 

7  liberty 
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liberty  to  difpofe  of  the  premifes.    And  for  the  tri^e 
performance  of  that  agreement,  the  Plaintiff  and  the 
Defendant  bound  themfelves  unto  the  other  in  the  fum 
of  100/.,  thereby  mutually  agreed  to  be  the  damages 
afcertained  and  fixed  on  breach  thereof;  the  faid  fum 
of  100/.  to  become  a  juft  debt,  and  recoverable  in  any 
of  his  majefty's  courts  of  law,  it  being  firft  underftood 
and  agreed,  that  the  Plaintiff  fliould  pay  the  amount  of 
p  the  leafe,  flock,  and  effecb,  and  the  Defendant  fliould 
accept  the  fame  in  the  following  manner,  that  is,  that 
the  Plaintiff  fliould,  at  the  time  of  taking  pofleffion,  pay 
unto  the  Defendant  the  fum  of  500/.  in  Bank  of  Eng~ 
land  notes,  and  give  three  hills,  of  equal  fums,  to  be 
then  dated,  payable  in  one,  two,  and  three  months,  for 
the  amount  of  the  flock  of  beer  \  and  for  the  remain* 
der  of  the  fum,  being-  under    100/.,   the  Defendant 
thereby  agreed  to  give  the  Plaintiff  credit  for  the  fpace 
of  12  months,  and  for  any  further  fum  not  exceeding 
50/.  18  months9  credit,  and  fo  on  for  every  50/.  till  the 
amount  was  made  up,  (exclufive  of  the  (lock  of  fpirits, 
wines,  and  compounds,)  tKe  Plaintiff  to  give  the  De- 
fendant fuch  fecurity  for*  the  fame,  as  E.  Imber  fliould 
propofe.    The  Plaintiff  then  averred  mutual  promifes, 
and  readinefs  on  his  part  to  accept  and  receive  from  the 
Defendant  an  alignment  of  the  leafe,  and  pay  the  rent, 
2nd  perform  every  covenant  on  the  leflees*  part  con- 
tained therein,  and  every  other  particular  of  the  agree- 
ment, enumerating  them ;  but  that  the  Defendant  did 
not  nor  would,  (although  often  requefted,)  on  the  faid 
29th  day  of  September,  or  at  any  other  time,  aflign  over 
unto  the  Plaintiff  all  his  intereft  to  the  leafe  of  the  faid 
DwkV  Head,  or  give  the  Plaintiff  poffeflion  thereof,  or 
[perform,  or  fulfil  the  agreement  ou  his  part  to  be  per* 
formed  and  fulfilled,  but  had  wholly  negle&ed  and 
refufed,  contrary  to  the  tenor  and  effe£fc  of  the  laid    ' 
agreement  in  that  behalf,  and  of  the  Defendant's  pro- 

mife, 
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1813.  mife,  and  in  breach  thereof*  and  the  Plaintiff  avemd 
fpecial  damage,  and  that  thereu{>on,  under  and  by  vktoe 
and  by  reafon  of  the  breach  of  the  agreement,  the  De- 


>-  ■»— ■ 
Lloyd 

Cam         fendant  had  forfeited  and  become  liable  to  pay  to  the 
Plaintiff  the  fum  of  100/.  in  the  agreement  mentioned. 
The  fecond  count  ayerred,  that  in  confideration  of  the 
feveral  matters  to  be  done  on  the  Plaintiff's  part  of  the 
contraft,  as  above  enumerated,  the  Defendant  under- 
took that  he  had  then  lawful  title,  right,  and  authority 
to  aflign  the  leafe  of  the  premifes,  and  averred  as  1 
breach  that  he  had  no  right  to  aflign.    There  were 
alfo  the  ufual  money  counts.      Upon   the   trial  of 
this  caufe  at  the   fittings    after  Hilary  term  1813,  it 
was  proved  that  the  leafe  of  the  DuJt/s  He*Jt  which 
had  originally  been  granted  to  Ker/baw,  contained  1 
provifo  for  re-entry  on  breach  of  covenant,  and  a  cove- 
nant on  behalf  of  the  tenant,  that  Kerfk#m9  his  execu- 
tors, adminiftrators,  or  afligns,  (hould  not  nor  would* 
at  any  time  during  the  term,  aflign  over  or  otherwife 
part  with  that  indenture,  or  the  demifed  premifes,  to 
any  pcrfon  or  perfons  vhomfoever,  exacept  by  Jus  or 
their  laft  will  and  teftament,  without  the  licence  of  the 
leflbr,  his  heirs  and  afligns,  in  writing,  under  his  or  their 
hand  and  feal  for  that  purpofe  firft  h*d  \  it  appealed  to 
be  recited  by  the  affignment  to  Crifpe,  dpt  the  original 
leflee  was  dead ;  he  had  by  his  will  devifed  his  leafe  to 
Mary  Ker/batv,   his  widow,  and  appointed  her  and 
others  his  executors  ;  and  all  his  executors  had  affigned 
the  leafe  to  the  Defendant,  without  afltnting  to  the 
devife  to  the  widow.      It  was  diftin&Iy  proved  that  the 
leflbr  had  received  rent  from  the  Defendant  in  rtopi 
and  ever  fince,  but  it  was  not  diftinAly  proved  that  he 
had  previoufly  become  acquainted   with  die  fa&  °* 
alienation.    The  Defendant  had  accompanied  the  Plaic* 
tiff  on  the  28th  of  September,  the  day  preceding  the  <ty| 
fixed  for  the  completion  of  the  agreement,  to  the  leflbr, 
to  endeavour  to  obtain  his  confent  to  the  affignoieDt, 

5  W 
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but  the  leflbr  declined  giving  it,  faying  it  mult  be  a 
fubjeft  of  confideration.  The  Defendant  at  the  trial 
contended,  that  he  had  not  contra&ed  to  obtain  the 
IefTor's  confent  to  the  affignment ;  it  was  incumbent  on 
the  Plaintiff,  who  by  the  contract  admitted  full  notice 
of  all  the  covenants  in  the  leafe,  to  procure  that  5  and 
as  he,  the  Defendant,  was  willing  to  aflign  his  leafe,  if 
the  Plaintiff  would  accept  it,  and  receive  the  rcfidue  of 
the  purchafe-money,  he  had  done  all  which  he  had  con- 
tracted to  perform,  and  the  Plaintiff  could  not  recover 
back  the  depofit,  but  mud  be  nonfuited.  Mansfield  C.  J. 
was  of  opinion,  that  the  Plaintiff  hairing  had  the  cove- 
nants read  over  to  him,  and  being  perfectly  conufant  of 
thereftri&ion^againft  alienation,  had  taken  on  himfelf  to 
obtain  the  landlord's  confent,  and  he  accordingly  direfted 
anonfiriV  '     , 

%?Sefjr.  had  in  Eajler  term   18 13  obtained  a  rule 
>ty?to  fet  afide  the  i.onfuit  and  have  a  View  trial. 

Ihtphrd Serjt.  in-  Trinity  term  (hewed  caufe.  He 
contended  that  the  Defendant  was  well  in  as  affignee, 
for  the  leffor  had  received  rent  of  him  for  feveral  years, 
and  had  thereby*  waived  the  forfeiture,  if  any  had'been 
incurred,  and  that  after  fuch  waiver,  the  afiignee  was  at 
liberty  to  re-aflign  to  wl^om  he  would,  without  any  fur- 
ther confent  of  the  leffor.  The  executors  of  Kerfbaw 
likewife  came  within  the  exception  :  as  KerJIww  might 
by  will  aflignjto  his  executors,  fo  might  his  executors 
legally  aflign  to  any  other  perfon,  for  the  law  intends 
that  they  take  the  affets  for  the  payment  of  debts,  for 
which  it  is  neceffary  that  they  fhould  be  fold  5  the  exe- 
cutors, therefore,  were  not  reftrained  by  any  further 
affignment  \  But  if  they  were,  the  forfeiture  had  been 
waived.  \G\bbs  J.  The  ground  of  Dumporfs  cnfe,  4  Cp. " 
n 9.,  was  this:  the  provifo  was,  that  the  leflee  or  his 

Vol.  V.  T  affigns 
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affigns  (hould  not  alien  the  premifes  to  any  perfon  or 
perfons  without  the  fpecial  licence  of  the  leflbrs:  the 
leafe  therefore  was  to  be  void  if  any  affignment  was 
made.  And  there  the  Court  was  of  opinion,  that  if 
the  condition  was  once  difpenfed  with,  it  was  wholly 
difpenfed  with,  becaufe  the  providon  for  making  void 
mult  exift  entire  or  not  exift  at  all.  But  here  is  an  ex- 
ception out  of  the  original  reftridtion  to  alienate,  fo  that 
in  the  alienation  by  will,  made  by  the  leflee,  there  was 
nothing  to  licence.]  Although  the  excepted  alienation 
might  be  lawful,  yet  if  the  fubfequcnt  alienation  by  the 
executors  were  unlawful,  the  forfeiture  thereby  incurred 
was  waived  by  the  receipt  of  rent  from  the  Defendant. 
But  the  true  conftru&ion  is,  that  every  fubfcquen; 
aflignee  claiming  under  the  will  of  the  leflee,  was  si 
liberty  to  affign.  \Mansfield  C.  J.  How  is  it  matere! 
to  the  Defendant  which  way  that  queftion  may  be  I 
For  here  is  an  affignment  undoubtedly  made  to  the 
Defendant  by  Mary  Kerjbaw,  either  as  legatee  or  exe- 
cutrix, and  this  affignment  is  aflented  to  by  the  leffor 
Chambre].  It  is  no  breach  of  the  condition,  If  it  I- 
excepted  by  the  condition  itfelfj  it  is  no  violation  o: 
the  condition  impofed  by  the  landlord  $  there  is  no  per- 
million  therefore  given  by  him.  Gibbs  J.  Is  not  this 
the  ftrength  of  the  Defendant's  cafe,  that  the  prorifo 
makes  an  affignment  by  the  leflee,  his  executors,  admi- 
niftrators,  or  affigns,  void,  except  it  be  an  affignment  br 
will  ?  Now  here  is  an  affignment  by  Kerjbavt  by  will; 
here  is  another  affignment  by  his  executors,  not  made 
by  will,  which  falls  within  the  provifo,  and  not  within 
the  exception.  I  do  not  fay  that  the  Defendant  is  right 
on  the  whole:  but  is.  not  this  the  ftrength  of  his  cafe 
that  though  Ker/h*w9&  affignment  was  good,  and  tha 
affignment  by  the  executors  bad,  yet  that  the  fubfequent 
receipt  of  rent  by  the  leflbr  from  the  Defendant,  to 
waived  the  forfeiture  and  relcafed  the  condition  ?]  ^ 

T  a  Defend* 
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Defendant  was  a  fervant  in  the  houfe  during  the  life  of  1813. 

Ktrfhawf  and  iifed  to  go  to  the  leflbr,  Stone,  and  receive        ^      -    -J 
the  malt  of  him  to  brew  his  matter's  beer,  and  pay^the  Vm 

rent j  therefore  it  is  not  clear  that  the  Defendant  could         Crispin 
diftinftly  prove  that  Stone  knew  that  the  Defendant  at  a 
later  period  applied  for  the  malt  or  paid  the  rent  in  the 
chara£ker  of  affignee  of  the  term. 

ifytfSerjt.  contra*  The  queftion  raifed  of  re-entry 
and  breach  of  condition  is  irrelevant :  the  true  quef- 
tion is,  whether  on  the  29th  of  September  the  Defend- 
ant had  made  out  a  marketable  title  to  the  leafe.  The 
point  now  made,  that  the  neceflity  of  licence  had  been 

waived,  was  not  raifed  even  at  the  trial,  but  is  now  fo 

r 
the  firft  time  brought  forwards.    The  Defendant  never 

informed  the  Plaintiff'  that  no  licence  was  neceffary  j 

bat,  on  the  contrary,  went  with  the  Plaintiff  to  Stone 

to  aflc  a  licence,  which  was  refufed.    This,  therefore, 

is  not  to  be  tried  on  the  fame  ground  as  a  queftion  of 

•right  of  re-entry  :  but  if  it  were,  this  differs  from  Dum- 

porfs  cafe,  becaufe  there  was  no  exception  :  here  is  an 

exception  in  favour  of  a  difpofal  by  will  •,  and  the  eftate 

having  paffed  to  executors,  the  law  will  extend  that 

exception  fo  as  to  include  an  affignment  by  executors 

in  order  to  enable  them  to  perform  the  duties  which 

the  law  requires  of  them,  viz.  to  fell  the  effe&s  of  the 

teftator  for  the  payment  of  debts :  the  affignment  to  the 

Defendant  therefore  comes  within  the  exception,  and 

the  intended  affignment  by  the  Defendant  to  the  Plaintiff 

'is  the  firft  which  requires  a  licence,  and  therefore  the 

condition  has  never  been  waived.   It  was  not  incumbent 

on  the  Plaintiff  to  obtain  die  licence.   If  a  party  contra&s 

to  fell  a  term,  which  fhall  endure  feven  years,  it  is  not 

enough  for  him  to  tender  a  conveyance  of  a  defeafible 

term  which  may  by  poffibility  endure  feven  years  if  the 

purchafer  (hall  be  able  to  do  another  very  important  a& 

T  z  to 
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1813.  to  corroborate  it.     A  large  confideration  is  paid,  which 

*  T  '~  cannot  be  meant  as  the  price  of  a  term,  which,  if  the 

^#  leffor  diffent*,  may  be  inftantly  terminated.    On  whom 

Crispe.  would  that  duty  naturally  devolve?   the  tenant,  who 

was  well  acquainted  with  his  leffor,  or  a  dranger  who 
was  unknown  to  him  ?  It  was  therefore  the  duty  of 
the  Defendant  to  obtain  this  permifGon  :  and  the  Plain- 
tiff may  recover  his  penalty,  or,  at  all  events,  the  Plaintiff 
having  paid  his  depofit  money  on  a  confideration  which 
has  failed,  is  entitled  to  recover  it  back.  The  honeftyof 
the  cafe  is  ftrongly  with  the  Plaintiff. 

Cur  adv.  vult. 

Mansfield  C.  J.  on  this  day  delivered  the  opinion 
of  the  Court. 

In  this  cafe  the  Defendant  was  in  poffeffion  of  pw- 
mifes  leafed  by  Stone  to  Kerpaiv^  and  afligned  by  J&r- 
Jfjanv  to  the  Defendant,  who  agreed  to  aflign  his  intereft 
to  the  Plaintiff.  The  time  was  fixed  at  which  the  pof* 
feflion  fhould  be  delivered  *  50/.  was  paid  by  the  Plair- 
tiff  as  an  earned  of  the  bargain,  and  a  penalty  of  100/. 
agreed  upon  for  the  performance  of  the  contrail  on 
either  fide.  There  was  a  covenant  in  the  original  leafc, 
that  the  leffee  fhould  not  affign  without  the  licence  of 
the  leffor  :  and  this  covenant  was  known  to  the  Plaintiff 
at  the  time  the  agreement  was  made.  After  making 
the  agreement  the  Plaintiff  and  the  Defendant  went  to- 
gether to  the  leflbr  to  requeft  him  to  accept  the  Plaintiff 
as  his  tenant,  which  he  refufed  to  do ;  and  confequentif 
it  became  impoffible  for  the  Plaintiff  to  take  poffeffion  of 
the  premifes  \  and  he  brought  this  a£tion  to  recover  the 
depofit  of  50/.  On  the  trial  no  fraud  appeared  on  the 
part  of  the  Defendant,  nor  was  there  any  evidence  on 
his  part  of  an  engagement  to  obtain  the  confent  of  the 
landlord  to  the  aflignment.  My  imprefEon  was,  that 
the  Defendant  had  only  agreed  to  part  with  his  intereft  I 
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in  the  terra  as  far  as  he  was  able  fo  to  do  •,  and  I  have 
doubted  even  fince,  whether  the  obligation  upon  him 
could  be  carried  further  j  but  my  brethren  'are  clearly 
of  opinion,  that  the  Plaintiff  not  being  able  to  enjoy 
the  premifes,  and  having  paid  the  depofit  of  50/-  for 
nothing,  may  recover  it  back  again  -,  and  that  it  v&s 
the  buGnefs  of  the  Defendant  to  obtain  the  landlord's 
confent.  I  ftill  retain  my  doubts  upon  the  fubje&,  but 
I  fubrait  to  their  opinion.  There  muft,  therefore, 
be  a  new  trial  j  but  without  cods,  as  there  was  a 
mii'diredion. 

The  Chief  Juftice  then  fuggefted  to  Bcjl  that  the 
new  trial  would  probably  be  of  no  avail  to  the  Plain- 
tiff; for  that  the  Defendant  had  been  in  pofieffion  of 
the  premifes  fince  Kerfbaw'*  death,  and  Stont  had  re- 
ceived rent  from  him  as  tenant.  If,  therefore,  it  could 
be  (hewn  that  Kerjfiaw  had  been  allowed  to  affign  to 
Crifp,  the  necefficy  of  a  licence  for  the  fubfequent  align- 
ment would  be  done  away. 

Rule  abfolute. 
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Reed  and  Stevens  v.  Williams  and  Wilcox.        Nov.  a7. 

THIS  was  an  a£tion  brought  to  recover  the  price  of  ftores       A  deed  where; 

1  furnithed  for  the  ufe  of  a  (hip.    The  Defendants  Jr  '  r-*>  «■ 

pleaded  in  abatement  that  a  perfon  named  Drake  ought  moiety,"  is  prima 

to  be  joined  as  Defendant,  and  upon  this  plea  iflue  was  >^S^  ^ 

tendered  and  joined,  and  the  parties  went  to  trial,  when  ^ncr  0f  the  other 

the  Defendants  produced  a  bill  of  fale  of  the  (hip,  where-  «Jj^     ^ 

by  the  Defendant  Williams  and  Drake  conveyed  «  one  c0J^Jt,£?d 

full  moiety  of  the  (hip  Saraby  and  one  full  moiety  of  her  M  not  to  be  pre-' 

fumed  from  the 
fail  of  attcfting  another  perfoiU  executiou  thereof 

•j1  ^  malls, 
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1813.  mails,  &c.  to  the  Defendant  Wilcox ;  the  bill  of  fale  was 

attefted  by  one  of  the  Plaintiffs.  The  Defendants  alio 
proved  that  Drake,  who  acted  4s  the  captain  of  the 
vefiel,  had  drawn  bills  in  payment  for  (lores  for  her  *, 
whereupon  the  jury  found  a  verdift  for  the  Defendants. 
W 

Vaughan  Serjt.  in  this  term  had  obtained  a  rule  mfi  to 
fet  afide  the  verdift  and  have  a  new  trial,,  which  being 
now  called  on  to  fupport,  he  argued  that  the  faft  of  one 
of  the  Plaintiffs  being  attefting  witnefs  to  the  bill  of 
fale,  was  not,  as  Lens  Serjt.  had  put  it  at  the  trial,  evi- 
dence that  he  knew  the  contents  of  the  deed,  (which  the 
Court  eafily  granted  him.)  Secondly,  that  the  moiety 
which  Drake  and  Williams  transferred,  muft  be  prefumed 
to  be,  fince  nothing  appeared  to  the  contrary,  the  only 
intereft  that  Drake  had  in  the  vefiel.  But,  thirdly,  this 
bill  of  fale  was  no  evidence  againft  the  Plaintiffs,  who 
were  not  parties  to  it.  As  to  Drake's  ading  as  owner, 
he  might  have  drawn  the  bills  either  as  agent,  or 
captain. 

•Mansfield  C.  J.  Where  there  is  a  general  convey- 
ance, as  here,  of  a  moiety  of  a  flap,  without  laying 
more,  the  ordinary  and  fair  conftruftion  is,  that  the 
conveying  parties  are  owners  of  the  whole.  Dnh 
afted  as  owner :  that  is  fufficient  to  (hew  that  he  might 
be  charged. 

Rule  difcharged* 
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Hind,  Demandant;   Milne,  Tenant;   n*v.*7. 

Vouchee. 

^HERE  being  about  twenty  parties  in  this  recovery,      Return  of  writ 

the  taking  of   whofe  acknowledgments  neceffarily  of  entry  amended 

occupied  a  conGderable  time,  Lens  Sent,  was  permitted  b7  ad*Ptin?  * to 
i        ■  ri^.         *       .        *  -  tbe  time  of  taking 

to  alter  the  returns  of  the  feveral  wnts  of  entTy,  fo  as  to  the  acknowledg- 

make  them  coincide  with  the  times  when  the  acknow-  nients. 

ledgments  were  aflually  taken. 


Germain  v.  Burrows.  n0<v.  %i. 

THE  Plaintiff  had  arretted  the  Defendant  for  30A  and      ^wo  tradelmtn 
upwards,   and  upon  the  trial  of  the  caufe,  it  ap-  agree  to  deal  with 
peared,  that  the  Plaintiff,  who  was  a  baker,  had  employed  Jfjjjjjjjl^  ^  ^*y 
the  Defendant,  who  was  a  carpenter,  to  do  (ome  work  one  refutes  to  ft&te 
for  him  under  an  agreement  to  pay  him  in  bread.     The  **?  acco1int»  *• 
Defendant  had  done  work  for  the  Plaintiff  to  the  amount  .1^  for  ^  wto]e 
of  25/.,'  and  the  Plaintiff  had  fupplied  bread  to  the  De-  value  of  the  good* 
fcndant  to  the  amount  of  30/.  and  upwards.     The  De-  nt^tethe'partjr 
fendant  had  been  preffed  to  {late  his  demand,  and  had  refilling, 
negle&ed  fo  to  do.     The  Plaintiff  having  recovered  a 
verdi&  for  the  balance  only,  Vaughan  Serjt.  now  moved 
upon  the  ftatute  43  G.  3.  r.  46.  that  the  Plaintiff  might 
pay  the  colls  of  the  a£lion,  for  holding  to  bail  without 
probable  caufe,  upon  the  ground  that  under  this  con- 
trad,  the  work  done  by  the  carpenter  was  payment  for 
the  bread,  and  not  matter  of  fet-off. 

The  Court  adverted  to  the  Defendant's  neglell  to  de- 
liver an  account  of  his  demand,  and  held  that  the  work 
done  by  the  Defendant  might  be  ufed  as  fet-off:  there- 
T  4  fore 
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fore  the  original  debt  might  truly  be  fworn  to  as  30/. ; 
and    obferving    that    there  was  no  pretence  for  the 

motion, 

Refufed  the  Rule. 


Kov.  %%• 


Blandford  v.  Qe  Tastet. 


The  Court  re- 
fufed an  attach- 
ment againft  a  wit- 
nefs, who  being 
fubpcenaed  with- 
out particular  no- 
tice when  the  caufe 
would  come  on,  in 
the  courfe  of  his 
third  day's  at- 
tendance left  the 
court  to  attend 
to  urgent  bufinefa 
of  his  trade,  al- 
though the  caufe 
was  tried  in  his 
abfence  and  the 
Plaintiff  nonfuitecU 
which  his  evidence 
would  have  pre- 
vented. 

So,  though  the 
witnefs  was  in- 
duced to  leave  the 
court  by  the  re- 
prefentation  of  the 
adverfe  attorney* 


12  EST  Serjt.  had  on  a  former  day  obtained  a  rule  njf 
for  an  attachment  of  contempt  againft  Charla 
Deartiy  for  not  attending  as  a  witnefs  when  called  upon 
his  fubpocnd  at  the  trial  of  this  caufe :  his  affidavit  dated 
that  the  Plaintiff's  attorney  had  waited  on  Dearn  fomc 
days  before  the  trial,  and  had  (hewn  him  fome  writing, 
which  Dearn  admitted  he  believed  was  ot  the  Defend- 
ant's  hand ;  he  had  therefore  ferved  him  with  zfuhptnli 
and  it  was  fworn  that  he  was  a  neceffary  witnefs,  and 
that  the  caufe  being  called  on,  and  the  witnefs  being  not 
in  attendance,  the  Plaintiff  was  nonfuited  for  want  of 
this  proof,  and  for  no  other  reafon.  There  was  a  fum 
of  3000/*  depending  on  the  a£tion. 

Shepherd  and  Vaughqn  Serjts.  {hewed  caufe  agah.ft 
this  rule,  upon  affidavits,  which  dated  that  the  witnefs 
knew  nothing  of  the  tranfa&ion,  except  that  on  a  paper 
being  (hewn  to  him,  he  believed  it  to  be  the  Defendant's 
hand-writing :  that  he  attended  two  whole  days  at  Guild- 
hall waiting  for  the  caufe  to  be  called  on,  and  part  of  a 
third  day,  which  being  Saturday,  a  day  on  which  the 
brokers  are  accuilomcd  to  receive  and  pay  their  balances, 
and  the  witnefs,  who  was  a  broker,  having  feveral  heary 
payments  to  make  on  that  day,  he  quitted  the  court  to 
go  to  his  counting-houfe  for  that  purpofe,  leaving  feveral 
fpecial  jury  caufes  untried,  (landing  in  the  paper  before 
(his }  tha{  he  returned  as  foon  as  his  bufinefs  would  per- 

fi)itj 
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mit,  but  found  that  the  caufe  had  been  called  on  and 
tried \  that  the  witnefs  was  wholly  unconnected  with  the 
Defendant,  and  had  no  intereft  in  the  caufe,  and  that  he 
had  received  no  fiotice  from  the  Plaintiff  of  the  time 
when  the  caufe  was  likely  to  be  called  on,  except  by  the 
fervice  of  the  writ  offubpoend.  That  three  of  the  De- 
fendant's clerks  were  in  attendance  at  the  trial,  each  of 
whom  knew  the  Defendant's  handwriting  better  than  the 
witnefs  did.  They  urged  that  when  a  Plaintiff  has  the 
command  of  feveral  witneffes,  who  can  prove  a  fa£l,  it 
was  not  reafonable  that  he  fliould  compel  a  ftranger  to 
lacrifice  his  own  bufmefs  to  the  Plaintiff's  election. 


v— 
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Bejly  contrfrt  upon  his  affidavits,  denied  that  any  fpe- 
cial  jury  caufe  on  that  day  flood  in  the  paper  before  this 
caufe  j  there  were  only  common  jury  caufes,  and  he 
fuggefted  that  this  witnefs  was  kept  out  of  the  way  by 
an  artifice  of  the  Defendant,  who  wifhed  to  compel  the 
Plaintiff  to  go  into  the  adverfe  quarters  for  a  witnefs  to 
prove  the  Defendant's  handwriting,  which  the  Plaintiff 
was  not  bound  to  do,  and  he  infilled  on  the  Plaintiff's 
right  to  this  procefs  of  contempt, 

Mansfield  C.  J.  This  application  is  made  here  for 
an  attachment  for  a  contempt  of  the  Court.  If  a  witnefs 
from  an  ill  motive,  or  from  negligence  and  inattention 
abfents  himfelf,  it  is  a  contempt ;  for  a  perfon  who  re- 
ceives a  procefs  of  the  Court  is  bound  to  obey  it;  but  I 
do  not  think  that  under  the  circumftances  this  gentle* 
man  is  guilty  of  a  contempt  j  he  (hews  his  willingnefs  to 
obey  by  attending  two  days,  and  part  of  a  third :  and  a 
perfon  who  ferves  zfubpcend  does  no  more  than  is  rea- 
fonable in  telling  the  witnefs  when  he  is  expefted  to  be 
called ;  for  a  witnefs  may  be  fubpcenaed  when  there  are 
40, 50,  or  60  caufes  in  the  paper  to  be  tried  before  that 
in  which  bis  evidence  is  required^  and  he  attends  till  it 

i# 
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Blandford 
DpTAsnaw 
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is  called  for,  he  may  be  leaving  his  trade  for  the  fpace 
of  eight  or  ten  days  together,  which  he  would  not  per* 
haps  willingly  do  for  many  pounds  a  day:  here  the 
Plaintiff's  attorney  might  have  called  out  for  his  witnefs 
before  the  jury  were  fworn ;  and  if  he  had  not  anfwered, 
the  Plaintiff  might  have  withdrawn  his  record.  There- 
fore the  extent  of  the  inconvenience,  in  having  a  non- 
fuit,  is  his  own  fault.  Then  as  to  the  nature  of  the 
£a£ts,  Mr.  De  Taftet  is  one  of  the  greateft  merchants  in 
London,  and  I  fliould  think  there  could  hardly  be  a  day 
when  there  were  not  perfons  in  the  court  who  knew 
Mr.  De  Ta/lefs  hand-writing,  if  the  Plaintiff's  attorney 
bad  looked  for  them.  Under  thefe  circumftances,  I 
think  it  no  contempt. 

Rule  difcharged. 


In  the  fame  caufe  Beft  had  obtained  a  rule  nifi  for  an 
attachment  upon  the  like  ground  againft  another  witnefs, 
Urbanus  Sartoris,  who  was  ferved  with  nfubpoend  to  profe 
the  hand-writing  of  Lewis  Sartor  is. 

Lens  (hewed  caufe  upon  an  affidavit,  that  at  the  time 
of  the  fubpasni  being  ferved,  the  witnefs  had  told  the 
Plaintiff's  attorney,  that  his  clerk,  named  Chrijlian^hk 
time  was  much  lefs  valuable,  knew  the  hand-writing  as 
well  as  himfelf,  and  that  the  Defendant's  attorney  had 
fince  told  the  witnefs  that  he  need  not  attend,  for  that 
he  would  take  care  that  the  hand-writing  fliould  be  ad- 
mitted, trailing  to  which  promife  the  witnefs  quitted 
the  court,  thinking  the  matter  wholly  arranged,  but 
the  Defendant's  attorney  did  not  make  the  required 
admiffion. 


Beft  contended  this  was  a  fraud  between  the  adverfe 
attorney  and  the  witnefs. 

7  Mansfield 
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Mansfield  C.  J.  I  do  not  wonder  at  the  Plaintiff's 
fufpicions  in  this  cafe ;  but  Sartoris  might  reafonably 
fuppofe  he  {hould  not  be  wanted,  becaufe,  as  he  fays, 
Chrijlian,  who  was  in  court,  could  have  proved  the 
hand-writing,  the  only  fatt  to  be  proved. 

Rule  difcharged. 


Mander,  Demandant ;   Hookney,  Tenant ; 
Green,  Vouchee. 

TfAUGHAN  Serjt,  moved  that  a  recovery  might 
pafs,  notwithftanding  twd  objections  which  the 
officers  made  to  the  affidavit  of  taking  the  acknowledg- 
ment It  was  fworn  that  the  commiffioner  was  an 
attorney  of  his  majefty's  Court  of  King's  Bench,  with- 
out adding  the  words  "  at  Weflminfter?  The  Cburt 
overruled  this  obje&ion.  But  the  other  was,  that  the 
affidavit  was  written  on  paper,  to  obviate  which,  the 
agent  to  whom  it  was  tranfmitted  from  the  country,  had 
induftrioufly  pafted  the  paper  containing  the  affidavit 
upon  a  Dun  of  parchment,  and  this,  it  was  hoped,  was 
a  fufficient  compliance  with  the  rule  of  Court  requiring 
that  the  affidavit  {hould  be  "  on  parchment/'  The  Court 
thought  otherwife,  but  permitted  the  recovery  to  pafs, 
conditionally,  that  an  affidavit  engrofled  on  parchment 
fcould  be  produced,  and  that  Vaugkan  ftiould  retain  the 
papers  in  the  mean  time. 


N*th%1. 


An  affidavit  of 
the  taking  of  the 
acknowledgment 
in  a  recovery  muft 
be  engrofled  on 
parchment. 

An  affidavit 
flaring  the  com* 
miffioner  named 
in  a  dedimuj 
foteflatem  to  be 
an  attorney  of  the 
Court  of  King's 
Bench,  was  fuf- 
fered  to  pais  with- 
out the  words  «  at 
We/tmnJUr? 
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Nov*  %Z» 


Garnwell  v.  Barker. 


A  Defendant 
againft  whdm 
judgment  had  been 
obtained)  fuedout 
a  writ  of  error, 
and  to  an  a&ion 
on  the  judgment, 
pleaded  nul  ticl 
record.  The  Court 
allowed  the  Plain- 
tiff his  cofts  of  the 
aAion  upon  the 
judgment. 


QNSLOW  Serjt.  had  obtained,  in  purfuanct  of  the 
difcretion  given  to  the  Court  by  the  ftatute  43  G.3. 
r.  46./.  4.,  a  rule  nifi  that  the  prothonotary  might  tu 
the  Plaintiff's  cods  for  him  in  this  action,  which 
was  debt  on  a  judgment,  commenced  after  the  De- 
fendant had  brought  error  in  the  King's  Bench  to 
reverfe  die  fame  judgment.  The  Defendant  had  not 
been  arretted  in  the  original  action,  but  in  this  he  was 
arretted.  The  Defendant  had  pleaded  nul  tiel  rtcviy 
whence  it  might  be  inferred  that  the  only  purpofe  of  the 
writ  of  error  was  delay. 

Shepherd  Serjt.  (hewed  caufe  againft  the  rule,  con- 
tending that  no  fufficicnt  ground  had  beep  laid  for  the 
application, 


Nov.  a  8. 

Warrant  of  at- 
torney needs  not 
to  be  by  deed. 

No  fuggeftion 
is  necefiary  on  a 
judgment  by  war- 
rant of  attorney. 

A  warrantor* 
attorney  does  not 
require  an  attend- 
ing witness.        r 


Heath  J.  The  Defendant  might  have  moved  to  (by 
proceedings,  but  inftead  of  that,  he  pleads  nul  titl  rearix 
the  Plaintiff  ought  to  have  his  cofts  in  this  cafei 


KlNNERSLEY  V.  MuSSEN. 

JfAUGHAN  Serjt.  had  obtained  a  rule  nift  to  ftt     I 

afide  a  judgment  on  a  mutuatus,  which  had  been 
figned  upon  a  warrant  of  attorney,  on  three  grounds: 

1.  that  the  warrant  of  attorney  had  no  atteiling  witnefc; 

2.  that  it  had  no  deed  ftamp ;  3.  that  the  warrant  of 
attorney  was  defeazible  on  many  contingencies,  and  that 
the  Plaintiff  ought  to  have  fuggeited  breaches  on  this 

judgment} 
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judgment,  as  he  would  on  a  judgment  on  a  bond  under 
the  ftatute  of  8  &  9  W.  3.  c.  1 1.  /.  8. 

&;?  Serjt.  contrif  was  ftopped  by  the  Court,  who 
held, 

1.  That-no  attefting  wltnefs  was  necefiary;  2.  that 
although  a  warrant  of  attorney  may  be  contained  in  a 
deed,  it  is  not  necefiary  that  it  (hould  be  a  deed ;  a  pe- 
culiar (lamp  was  appropriated  to  it  by  ftatute,  not  a 
deed-ftamp;  and,  3dly,  that  there  was  no  need  of  any 
fuggeftion  of  breaches  within  the  ftatute  of  W.  3. ;  and 
they 

Discharged  the  Rule  with  Colls. 


1813. 


KlNNSRSLEt 
MUSBHN. 


Applevard,  Plaintiff;  Baown,  Foster,  and 
Others,  Deforciants. 

PLATTON  Serjt.  had  in  Trinity  term  laft  obtained  a 
rule  nifi,  on  behalf  of  the  conufors,  for  flaying  a 
fine  in  the  king's  filver  office  until  the  JVednefday  then 
nest,  by  which  day  ihe  parties  ought  to  reftrift  it,  that 
an  anfwer  might  be  given  to  an  obje&ion  to  the  pa  (Dug 
of  the  fine,  which  was  fuggefted  by  the  officer,  namely, 
that  four  conufors  and  their  wives  joined  in  this  fine  to 
pafs  four  feveral  pieces  of  property,  together  amount- 
ing in  value  to  1400/. :  the  rule  of  pra&ice  in  the  office 
was,  that  where  feveral  pieces  of  property  together  ex- 
ceeded in  value  200/.,  they  (hould  not  be  included  in 
one  fine.  The  Court  granted  a  rule  tiifi,  and  the  matter 
ftood  over  to  this  term,  when    . 

Befi  Serjt.  moved  that  the  fine  might  now  pafs,  which 
was  oppofed    upon   an   affidavit,    ftating    that    Thomas 

(a)  Bat  fee  LamU>  Plaintiff;  Req/ton,  Deforciant  j  onto*  p.  107. 

£rAun 


Nov.  %%. 


Any  perfon 
may  interfere  to 
prevent  a  "fine 
pafiing  in  a  manner 
detrimental  to  the 
interefts  of  the 
revenue. 

Any  number  of 
perfons  having  fe- 
parate  interefh  in 
one  tenement,  of 
wfaatfoever  value, 
may  concur  to  pals 
their  interests  to 
any  number  of 
pm-chafers  by  one 
fine. 

The  Court  will 
not  ufually  enter- 
tain objections  to 
thepaflingof  a  fine 
raited  by  perfons 
claiming  an  inte- 
reft  in  the  land  («) 
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1813.  Brawn  and  Grace  his  wife,  Henry  Fojier  and  Betty  his 

W[—  ~*~  ~f  wife,  Thomas  Sutcliffe  and  Elix.  his  wife,  and  J&n 
Demandant.  Wheelhoufe  and  ^/m  his  wife,  the  conufors,  had  four 
feparate  and  diftin&  interefts  in  the  eftate  intended  to 
be  palled  under  or  by  virtue  of  this  fine ;  and  that  the 
values  of  fuch  refpe&ive  eftates  were,  as  the  deponent 
had  heard  and  believed,  as  follows,  vizi  the  eftate  of 
Brown  and  wife  1005/.,  the  fame  having  lately  been  fold 
for  that  fum,  and  in  which  fale  the  deponent  was  con- 
cerned as  attorney ;  'that  he  was  ignorant  of  the  value 
of  the  eftate  of  F after  and  wife ;  that  the  eftate  of  &*- 
eiiffe  and  wife  -was  of  the  value  of  300/.,  and  the  eftate 
of  Wheelhoufe  70/.;  and  that  if  the  fine  now  in  quef- 
tion  fliould  be  fuffered  to  pafs,  the  revenue  would  be  in* 
jured 5  and  that  his  being  concerned  for  Thomas  Fofttr} 
the  purchafer  from  J.  Sutcliffe,  when  fuch  fine  was  levied, 
as  alfo  for  £.•  Sutcliffey  the  purchafer  from  Wheelhoufe 
was  the  caufe  of  the  deponent's  interference.  The  fine 
prepared  was  of  three  mefluages,  one  barn,  one  garden, 
five  acres  of  land,  common  of  pafture,  and  common  of 
turbary,  in  M'tdgeley,  as  thofe  which  the  conufee  had  of 
the  gift  of  the  four  and  their  wives,  and  the  four 
conufors  and  their  wives  had  warranted,  and  each  of 
them  and  his  wife  feverally  did  warrant  againft  himfelf 
and  his  heirs. 

Beft  contended  that  upon  this  affidavit  it  appeared 
that  the  four  conufors  had  undivided  interefts  in  one 
and  the  fame  eftate,  and  that  although  they  fold  their 
interefts  for  feparate  fyms,  yet  having  joint  eftates  in 
the  fame  land,  they  mult  all  join  in  the  fine.  Each  of 
*he  conufors  warrants  the  whole  of  the  premifes,  which 
(hews  that  they  have  a  joint  intercft,  for  neither  of  them 
would  be  fo  foolifh  as  to  warrant  the  lands  conveyed  by 
another  to  which  he  was  a  ftranger  in  title :  at  the 
utmoft,  the  parties  have  only  fepfrate  interefts  in  one 

1  eftate. 
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eftate.    If  an  hundred  perfons  have  feparate  interefts 

in  the  fame  eftate,  they  may  pafs  them  all  in  one  fine. 

The  fine,  as  it  ftands,  will  not  convey  to  three  feveral      Demwdawu 

purchafers  refpe&ively  a  title  to  three  feveral  eftates. 

Sbepberd  Serjt.  contrh.  The  affidavit  ftates  that  Fof- 
ter  purchafes  of  J.  Sutcliffe$  and  that  Richard  Sutcliffe 
purchafes  from  Wheelboufe;  from  whence  it  is  to  be 
colie&ed,  that  thefe  are  feveral  eftates. 

Shtpbtrd  would  have  raifed  another  obje&ion,  but  was 
(topped  by  the  Court. 

Mansfield  C.  J.     In  what  character  does  any  party 

come  to  raife  a  further  obje&ion  ?  The  deponent  fwears 

that  the  care  of  the  king's  revenue  brings  him  hither  \ 

and  it  is  faid   that  any  one  may  come  to   protett  the 

interefts  of  the  revenue ;  but  we  here  have  nothing  to 

do  with  the   difputes   between  vendor  and  purchafer. 

Let  the  affidavit  be  {hewn  at  the  king's  filveri-office,  and 

if  there  be  any  further  obje&ion,  the  officers  will  point 

it  out.    As   to   the  principal  point,  to  my  furprife  I 

find  that  four  eftates  may  be  united  in  one  fine,  if  they 

w  of  fmall  value,  but  not  othenyife.     However,  this 

affidavit  does  not  fay  that  thefe  are  feparate  tenements 

which  are  conveyed,  but  only  that   the  parties  have 

feparate  and  diftin&  interefts  in  the  eftate,  which  is       s     N 

no  obje&ion  to  the  fine  pafling.     AH  we  have  to  do,  is 

to  fee  that  the  fine  is  regular  in  its  form,  and  that  the 

revenue  may  not  be  defrauded,  but  that  a  fufficient  fum 

is  paid  at  the  king's  filver-office,  of  which  the  officer 

will  take  care. 

Fiat. 
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V* 


^r 


jWaS.  Sheldon  qui  tarn  v.  Mumford. 

The  Court  will  TTAUGHAN  Serjt.    moved   to    compound   a  pena! 
fcncC!^0"  a«»oiv.on  the  ftatute  of  ufury,  upon  payment  of 

temadtionto         350/.  to  the  Plaintiff",  producing  an  affidavit  that  35  c/. 
compound,  unlcfs   more  nacl  Deen  paid  to  the  king,  and  thaf  notice  of  this 

^ n  ,_ ;« .         motion  had  been  ferved  on  the  folicitot  to  the  ireafurv. 

crown  are  in  *  * 

flru&ed  to  confent  Neither  of  the  king's  ferjeants  had  any  inftru&ions  on 
™_^,f  of  thc     behalf  of  the   crown  to  confent,  arid    this  Defendant 

wiflied  one  of  them  to  volunteer  a  confent  without  fee 

or  inftru&ions. 

Per  Curiam.   There  mud  be  king's  counfel  inftrufied 
to  confent  on  behalf  of  the  crown. 

Rule  refufed. 


Ireafury. 


j/Fu+f  £*/• 


Nov.  %%.  Newland  v.  Marjoribanks  and  Others. 

Devife  of  all     'T'HIS-was  an  adKon  of  trover,  brought  to  recover  the 
alld,^lm!dndeire,  vaIue  of  IO  ^og^eads  of  fugar,  which  was  tried 

of  the  teftator's     ,  before  Mansfield  C.  J.,  at  the  fittings  after  Trinity  term 

eftate:  Qu*re         ,813,  at  Guildhall,  when  a  vcrdift  was  found  for  the 

whether  reftneted  ° ' 

to  perfonal  eftate    Plaintiff,  for  300/.,  fubject  to  theopinion  of  the  Court 

by  direcliont  ap-     Upon  the  following  cafe :   John  Nevvlatrd,  deceafed,  at 

ttS£Z%to lay  the  timC  °f  makin&  hi*  wiI1>  and  °f  hi*  death>  waS  {6M 
it  out  at  intereft  in  fee  fimple  of  a  confiderable  real  eftate  fitaate  ifl  the 
and  change  the  jfland  of  Jamaicay  and  was  alfo  poflefled  of  ,2  COO- 
fecuntie*.  * 

bevife  to  truf-    fiderable  number  of  flaves,  and  of  perfonal  eftate  to  » 

tees  and  their        confiderable   amount.     The   perfonal  eftate  was  more 

oftenwaref™       tnan  ^u^c^ent  to  PaT  tn*  teftator's  defers  and  fttiwral 

expences,  and  fuch  debts  and  funeral  eipence*  had  been 

paid 
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aid  accordingly.    John  Newland  being  fo  feifed  and  1813* 

ofleffed,  on  the  8th  day  of  July  1790,  made  his  will,       ^ry^ 

duch  wis  duly  executed  and  attefted,  as  by  law  is  Vt 

tqoired  to  pafs  real  eftates  in  Jamaica,  and  in  which,   Mauoribana 

Eter  declaring  that  it  was  his  wilt  and  defire  that  his 

ift  debt;  and  funeral  expences  (hould  be  fully  paid  and 

itisfied,  to  the  payment  of  which  he  made  liable  all 

is  cftate,  real  and  perfonal,  he  bequeathed  unto  each 

f  the  children   of  his   brother,  Patrick   New/and  of 

'lafcotu,  the  fum  of   100/.  fterling ;  unto  2).  Rujfeil, 

loemaker, Edinburgh,  the  fum  of   100/.  fterling;  and 

nto  M.  NewlanJ,  of  the   parifh  of  Bathgate  in  the 

&unty  of  Linlithgow,  North  Britain,  the  fum   of  50/. 

erling :  as  to  all  the  reft,  refidue,  and  remainder  of 

u  eftate,  of  whatfoever    nature  or  kind  the  fame 

light  be,  and  of  which  he  might  be  poflefled  or  in- 

erefted  in  at  the  time  of  his  deceafe,  he  gave,  de- 

ifeii,  and  bequeathed  the  fame  unto  A.  Marjoribanks  of 

ybairdj,  W.  tones  of  Cat  hi  aw,  A.  Gillon  of  Wallboufr, 

Wardrop  of  Cuilt,  and  Baillie  of  Polhemmet,  all   . 

f  the  county  of  Linlithgow,  Efquires,  their  heirs  and 
ffigos  for  ever,  nevertheless  upon  truft,  that  they  his 
raftees  did  as  foon  as  conveniently  might  be  after  his 
eccafe,  put  and  place  out  the  fame  in  fome  public  or 
rivate  fund,  upon  good  and  fufficient  fecurity,  with 
nil  power  at  any  time  to  call  in,  remove,  or  new  place 
ut  the  fame,  in  fuch  manner  a3  they  (hould  think  fit,  fo 
s  the  bell  annual  intereft  (hould  be  made  thereof,  and  to 
tceire  and  take  the  annual  intereft  or  produce  thereof 
w  and  during  the  term  of  ten  years  after  his  deceafe,  In 
11ft  to  place  out  the  fame  annually  in  like  manner,  fo 
5  that  the  intereft  might  become  a  principal  fum $  and  t 
t  the  end  and  expiration  of  fuch  term  often  years,  then 
at  his  trnftees,  their  heirs  or  afllgns,  or  the  major  pat t 
(them,  (hould  pay  and  apply  the  annual  intereft  of  the 
Aole  of  fuch  principal  money,  in  the  ereftion  of  a  frefc- 
Vot.V.  U  fchool 
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fchoolin  fuch  part  of  the  faid  parifli  of  Bathgate  as  his 
faid  trtiftees,  or  the  major  part  of  them,  (hould  think  fit 
and  proper,  for  the  education  of  the  youth  of  the  faid 
Mahjowbanks.  parifli ;  fuch  fchool  to  be  under  fuch  management,  go- 
vernment, and  dire&ion,  and  to  be  carried  on  and  con- 
duced in  fuch  manner,  as  to  his  faid  truftees,  their  hein 
or  affigns,  or  the  major  part  of  them,  fhould  feembe*! 
and  ,moft  to  the  advancement  of  the  care  and  educatica 
of  youth  5  but  it  was  his  will  and  defire  that  the  annul 
intereft  only  might  be  fo  applied :  and  it  was  his  fur- 
ther will  and  defire,  that  the  mini  ft er  of  the  parifli  of 
Bathgate  for  the  time  being,  fhould  be  one  of  the  truftees 
for  the  purpofes  of  that  his  will :  and  he  conftituted 
J.  Jaques,  James  Laing,  H*  Ewing,  and  D.  //raw,  of 
the  parifli  of  Kingston,  Jamaica,  Efquires,  executors  cf 
that  his  will,  thereby  revoking  all  former  wills.  T1* 
teftator  died  on  the  15th  day  of  July  17991  without 
altering,  or  revoking  his  will,  feifed  of  the  (aid  raj 
eftate,  and  poflefled  of  the  faid  perfomalty,  and  leaving 
the  Plaintiff  Patrick  Newland  his  nephew*  stod  heir  at 
law.  The  real  eftate  had  continued,  fmce  the  death  of 
the  teftator,  to  be  managed  by  the  perfon  who  at  tfe 
death  of  John  Newland  was  the  manager  of  it  on  his  be- 
half, for  the  benefit  of  whoever  might  be  entitled  to;;, 
and' fuch  manager  in  the  year  181 2,  fent  the  iohogf-| 
heads  of  fugar  in  the  declaration  in  this  caufe  mentioned. 
(being  the  fugar  grown  in  the  year  1812,  upon  part  ct| 
the  real  eftate  mentioned,  and  being  of  the  value  d 
300/.)  to  England,  with  dire&ions  that  the  fame  ftccii 
be  delivered  to  the  perfon  or  perfons  who  ffiould  be  en- 
titled to  the  fame  under  the  faid  will.  There  is  no  1*1 
in  the  ifland  of  Jamaica,  preventing  the  derife  of  r& 
eftates  to  charitable  ufes.  The  Defendants  had  p®-| 
;  cured  the  fugar  to  be  delivered  to  them,  claiming  to  W 
.  entitled  to  the  fame,  as  devifees  named  in  the  will,  *wj 
thty.  had  refufed  to  deliver  the  fame  to  Ae  PbinttfJ 

althooift 
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lawfully  requefted,   but  had  converted  the 

ime  to  their  own  ufe.     The  only  queftion  intended  to       *   '"*    -*  j 
?  argued  between  the  Plaintiff  and  the  Defendants, 
ras,  which  of  them  was  entitled  to  the  10  hogftieads  of 
ipr,  according  to  the  true  conftru&ion  of  the  will. 

The  cafe  was  argued  in  the  abfence  of  Cbambreh% 
ho  was  indifpofed,  by  Copley  Serjt.  for  the  Plaintiff  t 
'ho  dated  that  the  Court  of  Chancery  in  Jamaica  had 
ecided,  that  the  truftees  therein  named  for  the  chan- 
ge ufes  took  no  bereft  in  the  teftatort  real  eftate  ,, 
nder  this  will,  and  that  on  an  appeal  to  the  king  in  , 
Mincil,  this  a&ion  had  been  dire&ed  to  be  brought  in 
te  prefent  form,  in  order  to  try  whether  thofe  truftees 
)ok  at  law  any  and  what  eftate  under  the  true  con- 
tusion of  this  will  •,  whether  they  took  an  eftate  for  - 
term  of  ten  years  only,  or  no  eftate  at  all,  the  Plaintiff  . 
ras  in  either  cafe  equally  entitled  to  recover,  for  the . 
a  yean  had  expired  before  the  produce  in  queftion  ; 
ras  reaped.    It  was  a  clear  principle  of  law,  that  the 
or  at  law  is  not  to  be  difinherited  except  by  exprefs 
rords  of  devife  to  another,  or  by  neceffary  implication. . 
Mansfield  CI.      The  latter  words,  though  they  are, 
rdinarily  ufed,  I  never  could  aflent  to ;  they  firft  got 
atoacafe  in   Vaughan\  262.  Gprdner  v.  Sheldon,  where, 
here  was  an  implication,  and  they  have  fince  crept  into 
afes  where  there  was  no  implication.    The  abfurdity. 
ias  fiace  been  pointed  out  in  Willes>  141.,  Moon,  01 
&»#  ofFdgt  v.  Heafeman.]      And  in  2  New  Rep.  220., 
Rftj  on  demife  of  Helling ,  v.  Tcud,    The  rule  is,  that  the 
ntent  of  the  teftator  ought  to  appear  plainly  in  the 
rill  itfeif,  oiherwife  the  heir  (hall  not  be  difinherited. 
Another  ru|e  muft  be  obferved :  the  whole  will  mud  be. 
afcen  together.    See,  then,  whether,  taking  the  whole  , 
>f  this  will  together,  it  was  the  testator's  intent,  that 
ie  FOB&J  O^A  pa&  to  &*  truftees:  clearly  it  wat 
'  U  2  not 
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,  1813.         not.    To  take  the  clapfes  in  order :  firft,  he  charges  b^ 

Nkwland      rea*  and  Perfonal  e^te  Wfcth  his  debts  and  funeral  ex. 
«,  pences,  not  with  the  legacies ;  then  he  bequeaths  legt- 

•*WJOwban«  cjC8  0f  perfonal  property,  and  then,  as  to  all  the  reft, 
tefidue,  and  remainder  of  his  eftate,  of  whatfoever  nature 
or  kind  the  fame  might  be,  he  gives  and  devifes  the  fame 
to  truftees,  their  heirs  and  afiigns  for  ever.    This  would 
certainly  carry  a  fee  to  the  land,  if  taken  by  idHf ;  but 
the  fubfequent  terms  make  it  doubtful :  but  firft,  as  to 
thfa  claufe.     He  had  before  charged  his  debts  on  all  his 
eflfe&s,  real  and  perfonal,  but  where  he  gives  all  the 
vtfidue  of  his  eftate,  he  omits  the  words  real  and  per- 
ioral.   [Mansfield  C.  J.    The  words  are,  of  wkatfoerer 
nature  or  kind  the  fame  may  be,  and  of  which  I  maj 
be  pofleffed  or  interefled  in  at  the  time  of  my  deceafe, 
VfM  not  this  comprehend  realty,  and  what  can  abridge 
theft  words?]    Even  this  claufe  is  confident  with  a 
intent  to  devife  perfonal  eftate  only.     Thofe  words  may 
be  fatisfied  by  the  fevcral  defcriptions  of  perfonal  pro- 
*  perty.     Da  If  v.  King,  1  H.  BL  1 .  .  There  was  a  to  Kc 
of  all  eftate  of  what  kind  foever ;  the  queftkm  wai, 
Whether  it  carried  a  remainder  in  fee^    It  was  not  de- 
cided} bntf/fii/Sefjt.  abandoned  the  point.    &&*"• 
&ullt  17.  Mod.  592*     Povtd  J.  fatd  5  though  there  were 
words  which  of  themfelves  would  difinherit  the  heir, 
yet  if  they  come  in  company  with  other  weirds  which 
render  their  natural  import  left  forcible,  they  ought  to  j 
be  eonftrued  favourably  for  the  heir.    [Heath].  No 
doubt  of  that  at  all.]    Ttmemtt ^Perkim^  xJUlW 
There  is  no  doubt  but  that  the  words  "  tojioaidh^ 
Her  affigtis  for  ever,"  will  carry  the  fee  to  her  without 
the  word  heirs.    The  words  «  pofleffed  and  mterefM 
in"  feera  defcriptive  rather  of  perfomd  than  real  eftate. 
K  it  had  been  ^or"k  would  be  different.    [ThUthe 
Court  denied.]    Moreover  in  the  claufe  where  the  tefta- 
•   tor  authorize*  the  truftw  to  difppfe  efaad  manage  ** 
*  wWc 
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♦hole  principal  money  without  Reference  to  any  veal 
property  whatfoever*  he  gives  that  power  to  the  truftees, 
rhdr  heirt  and  affigns.  There  aeverthelefs  are  the  only 
terms  ort  which  the  other  fide  can  rely*  The  £evife  is,  Marjomiiak» 
not  that  the  traftees  flisdl  fell  the  real  eftate,  or  apply 
the  rents  and  profits  of  the  real  eftate,  but  upon  truft  to 
inveft  on  good  and  fufficient  fecurity.  He  muft  $iean  " 
ptarfonal  jtaoperty ;  for  real  property  could  not  be  in- 
(Wled  in  better  or  more  fufficient  fecurity  than  itfelf. 
And  die  terms  «*  to  call  in,  remove,  or  new  place  out  the 
lame,  and  to  accumulate  the  intereft  of  fuch  principal 
fum,"  are  by  no  means  applicable  to  realty.  The  will 
direfts  the  truftees  to  lay  out  what  he  had  before  be- 
queathed to  them,  to  accumulate  it  for  ten  years,  and 
make  the  intereft  principal  $  if  this  makes  it  even  doubt- 
ful, the  decifion  muft  be  in  favour  of  the  heir.  But 
even  taking  the  words  "  annual  intereft  and  produce"  to 
relate  to  real  eftate,  it  gives  the  truftees  only  a  term  for 
ten  years.  \Hcath  3.  May  *  it  not  be  good  as  an  exe- 
cutory devife  to  the  heir  at  law,  viz.  to  the  truftees  for 
ten  years,  and  after  the  ten  years  to  the  heir  at  law  ?] 
The  rents  and  produce  for  the  ten  years  are  not  to 
be  added  to  the  fee  of  the  land,  but  to  the  principal 
money,  and  after  the  ten  years  elapfed,  the  heir  muft 
hare  it*  ' 

Pill  ferjt  amirk*  The  quefthxt  here  is,  whether  the 
ttuftees  under  .this  will  lake  afee  or  not?  It  is  very  rarely 
tbtviyiiguineht  can  be  drawn  from  one  will  to  ano- 
ther ;  buttlearly  Lord  Hawick/*  conftru&ton  of  Tim** 
wft  r.  PtrRtr  Was  right,  and  the  words  coold  admit 
of  no  other  cenftru&ion :  the  teftator  there  bound 
fovn  th^taord  eftftte  by  adding,  the  definition,. «  con- 
SHtig  of  ireadf  ttkm#y,  plate,  jewels,  leafes*  mbrtgages, 
ji4gftrtfflrritt.a*  Tbi*  point  has  been  determined;  ijifhe 
t*  <AD«,  kt&mtptf  Burton  v.  Cbapm*#>  *  fr  BL 
U  3  223., 
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223.,  where  Wtlfm  J.  fays  it  was  plainly  the  intents 
of  the  teftatrix  to  die  inteftate  as  to  no  part  of  her  p 
petty,  fince  it  appears  on  the  cafe  that  {he  furrender 
Majuonbamu.  her  copyholds  to  the  ufe  of  her  will.  So  in  Dalj 
King  the  eftate  is  circurrifcribed  to  the  things  found 
the  houfe  which  the  teftator  rented  at  Thorpe,  In  all  t 
cafes  fomething  is  found  which  fixes  the  eftate  to  jx 
fonal  property  alone.  In  the  cafe  of  Roc  v.  Yeui,  2 A 
Rep.  220.  the  queftion  was,  whether  under  the  wo 

'  €«  property,**   real   eftate    might  pafs,    therefore  it 
not  ad  idem.    It  is  clear  here  that  the  teftator  meant  t 
will  (hould  operate  on  the  realty,  for  he  charges  it  wi 

'  payment  of  his  debts.  Nothing  can  be  more  fpecii 
than  this  devife  to  the  truftces.      The  word  intertill 

"  has  been  often  argued  on,  and  held  to  carry  realty,  a 
the  ufe  of  the  words  heirs  and  afligns  is  particularly 
plicable  to  a  devife  of  realty.  One  would  think  byd 
argument,  that  when  the  truftees  had  ere&ed  a  fa 
fchool,  their  office  was  at  an  end,  and  the  word  ha 
omitted,  and  the  truft  then  determined,  but  it  is  d 
fo }  for  the  teftator  goes  on  to  fay,  the  fchool  M  | 
managed  as  to  the  faid  truftees,  their  heirs,  and  affif 
fiiall  deem  fit.  \Heath  J.  The  Jamaica  eftate  is  aft 
.the  ten  years  difcharged  of  all  thofe  trufts.]  It  is  \ 
reafonable  that  that  conftrudion  (hould  be  pat  on  i 
will.     The  whole  difficulty  is  that  the  teftator  has  gW 

1  no  exprefs  power  to  fell.  [Heath  J.  Why  (hould  h< 
there  was  enough  perfonalty  to  pay  the  debts  and  I 

*  gacies.]    Under  this  will  the  truftees  might  fell  t 
'   eftate  in  Jamaica  :  as  they  were  to  eftablifli  the  fcM 

in  Scotland,  it  was  probably  the  teftator*s  intention 

transfer  the  funds  for  its  fupport  to  that  country.  Thd 

-    is  given  to  the  truftees  and  their  heirs.    [HeatbL 

•  whether  the  efleft  might  not  be  to  give  a  fee 
truftees,  with  a  refulting  truft  for  the  heir  after 
piration  of  the  ten  years,  and  if  fo,  this  cafe,  in 
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jhe  Court  could  confider  only  'who  was  the  legal  owner 
ft  the  eftate  and  the  fugars  produced  thereon,  would 
jDot  decide  the  queftion  between  the  parties  intended  to 
ke  raifed.]  '       Mahjorihanks. 

Copleys  in  reply.  The  truftees  take  the  intereft  of  the 
perfonal  as  well  as  the  rents  of  the  real  eftate  for  the  ten 
years,  and  both  are  to  accumulate,  and'then  they  are  to 
add  the  accumulation  of  both  funds  to  the  original  per- 
fonalty,  and  then  it  is  to  be  applied  to  the  purpofes  of 
the  trull,  and  to  be  managed  by  the  truftees  named, 
.their  heirs  and  afligns.  As  nothing  is  faid  about  the 
realty,  as  to  what  ihall  become  of  it  after  the  ten  years, 
it  therefore  remains  to  the  heirs.  All  the  property 
which  pafles  to  the  truftees  is  property  applicable  to  be 
put  out  on  good  and  fufficient  fecurity.  \Heath  J. 
Might  not  they  annually  put  out  the  rents  and  profits 
on  reaj  fecurity  ?  Mansfield  C.J.  That  is  the  ftrongeft 
part  of  the  claufe :  the  teftator  contemplates  that  the 
fame)  all  that  lie  has  given,  is  capable  of  being  put  out 
on  good  and  ftifficient  fecurity]. 

Cur.  adv*  vub. 

Mansfield  C.  J.  now  delivered  the  opinion  of  the 

wrr,    This  is  an  a£Hon  of  trover  by  the  Plaintiff, 

o  is  the  heir  at  law  of  the  teftator,  againft  the  truf- 

of  bis  will,  for  fugar  which  arofe  on  the  eftate  of 

teftator,  after  his  deceafe,  and  after  ten  years  which 

"Sxpired  before  this   fugar  arofe  on  the  eftate,  fo 

"He  heir  at  law  would  be  entitled  to  the  fugar,  if  he 

wa*Uitled   to  the  eftate  after  ten  years  had  paffed. 

^Sftion  arifes  on  the  conftru&ion  of  a  mod  abfurd 

W1"'l  it  is  quite  impoffible  it  could  govern  any  other 

tt*e  \h  could  arife ;  and  Heath  J.  and  myfelf  are 

1)0111  °inion  that  the  Plaintiff,  the  heir,  is  entitled 

to  thott^^  though  we  are  not  agreed  on  die  media 

V  4  by 
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*«*<3*  by  which  he  becomes  entitled.  [Here  his  Lordihtpj 

*  ■ *"~  "*        the  terms  of  the  will.]    There  is  no  doubt  that! 

v#  words,  "  of  what  nature  or  kind  foeret"  would  < 

Marjombanks.   prehend  realty,  and  it  at  firft  ftruck  me,   as  it  did 

Brother  He*thr  that  they  included  the  realeitate: 

on  further  conlideration,  I  think  the  teftator  did 

mean  to  include  his  real  eftate.  Several  cafes  were  d 

but  they  do  not  at  all  interpret  this  wiilt  but  only  fl 

to  (hew  that  the  import  of  words  may  be  reftraii 

extended,  &c  by /the  context.    It  appears  to  me, 

the  teftator  in  this  devife  fpeaks  of  perfonalty 

land  could  not  be  placed  out,  nor  fecuritie*  ci 

.Thefe  words  apply  fo  ftriflly  and  properly  to  period 

only,  as  to  control  the  general  words  "  all  the 

of  my  eftate,  of  what  foe  ver  nature  or  kind  the  fame 

be,", and  to  confine  them  to  perfonai  eftate  only. 

Brother  Htath  thinks  thefe  words  are  not  fqficiem 

control  the  devife,  fo  that  it  (hall  not  include  the 

but  that  it  conftitutes  a  truft  for  ten  yean  only, 

that  the  intent  of  the  teftator  was,  to  give  tbcfr  troft* 

ft  term  for  ten  years  only.    If  my  conftra&ion  is  r# 

the  heir  took  at  the  deceafc  pf  the  teftator;  if  my  B 

ther /farfA's,  then  the  heir,  at  the  determination  off 

'  truft,  at  the  end  of  ten  years,  became  entitled  tdh 

'  eftate,  and  confequently  to  the  profits,  and  thfrefof* 

thefe  fugars ;  and  the  Plaintiff  is  entitled  to  jndgelF' 

Judgment  for  the  W& 
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Hewlett  v.  Cruchley.'  ^w.  ^ 

THIS    was  in  a&ion  for  a'  malkious '  pfofectttion.      There  »  no 

Upon  the  trial  of  the  caufe,  at  the  liftings  after  fpeciejof  adieu 

fr/m/jr  term,  fffi3»  it  appeared  that  the  Defendant,  who  Court  will  not 

was  an  attorney,  had  Been  the  deputy  prothonotary  of  grant  a  new  trial 

tie  marlhalffe  court,  and  the  Plaintiff  had  been  for  14  for  €*c*  *  ** 

m  .  wages,  if  toe 

years  hfs  clerk,    with  unimpeached  ch&rafter,   in  the  circumftances  re» 

kfinefs  of  that  office.    The  Defendant  had  been  fuf-  #«  *• 

pended  frdih  his  office  on  the  17th  of  February  18 12,  fora  ma&iwis 

bj  an  orJef  of  that  tout t,  and  by  the  fame  order  the  profecntion,  it  U 

ftaintiffwas  appointed  to  the  fame  office  in  his  ro6m.  If^w<r.tkat 
\        rr  the  Defendant 

It  was  a  part  of  the  Plaintiff's  duty,  while  he  was  a  wat  encouraged 

clerk,  t<5  receive  and  enter  in  an  account-book,  certain  in  what  be  old  by 
fees  AaPwere^aid  for  the  ufe  of  the  Defendant  in  that  ££%£ 
office,  arid  account  for  them :  the  Pramtiff  had  received,  ftatement  of  fads 
from  torh  to  17th  April  1812,  and  entered  in  his  book,  **•  "f^™**  w 
wntmgft  tithers,'  feven  feveral  items  of  receipt  of  fmall  favdtt*  ^ 
fums,  fa  the  whole  amounting  to  12/.  2d.,  (which  were,     Whether  the 
in  faft,  paid  to  htm  by  toe  hand  of  ClarK,  the  femnt  Court  wfll  grant 
ofBH*i«rtheofeof  thi  Defendant,) as bemg received  JSSij^ 
of  J?W$lid*iibt  as  being  received  of  Clark,  fo  that  eccafioned  by  a 
to  appktt^e,  if  the  &&s  were  not  waderttood,  he  ^n^^ 
bd  reined  froiri  Clark*  fulfte  of  which  he  fc»d  ren-  from  what  was 
teed*ito%eaount  to  the  Defendant.    Upon  the  appoint-  *********  *• 
roent  of  the  Plaintiff,  he  took  away  6n  the  17th  of  *"**        gW,n" 
firuarj  1812,  from  the  office  of  the  court,  under  an 
ftdcx  of  one  of  the  Judges  of  the  court,  the  book  in 
*hich  thefe  entries  were  made,  and  other  books  relat- 
ing ^  the  bufinefs  of  the  court,  and  refufed  to  deliver 
™tm  to  the  Defendant,  or  to  grant  him  any  further 
ufpe&ion  of  them,  but  offered  to  deliver  them  up  to 
a  Judge  of  the  court,  or  permit  him  to  examine  them, 
laying  they  were  neceffary  to  die  duties  of  his  office*  x 

^  that  he  had  put  them  into  the  hands  of  has  fblicbor; 

Tht 
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The  Defendant,  in  April  181 3,  preferred  at  the  OH 
JBailty,  feven  indict  merits  again  ft  the  Defendant  for 
felony  in  embezzling  thefe  feven  fums,  which  bills  were 
found  by  the  grand  jury  :  he  did  not  previoufly  apprize 
the  Plaintiff  of  his  intention,  or  of  the  finding  of  tie 
bills,  but  enjoined  fecrecy  to  a  witnefs,  who,  with  the 
Defendant,  gave  evidence  before  the  grand  jury,  arid 
procured  a  warrant  for  the  Plaintiff's  apprehenfion,  de- 
livered it  to  an  officer,  with  orders  to  take  the  Plaintiff 
to  Ntwgate,  and  himfelf,  with  another  folicitor,  accom- 
panied the  officer  to  I/lington,  where  the  Plaintiff  refidec, 
to  fearch  for  and  apprehend  him,  although  he  might 
daily  have,  found  him,  at    the   ufual  office  hours,  per- 

.  forming  the  duties  of  his  office.  He  did  not,  how. 
ever,  take  the  Plaintiff.  An  acquaintance  of  the  Plain- 
tiff accidentally  happening  to  go  into  the  prefs-yard  at 
the  Old  Bailey*  faw  his  name  there,  in  a  lift  of  the  per- 
fons  againft  whom  bills  had  been  found,  as  being  to  k 
tried  at  that  feffion,  on  feven  indictments  for  felony. 
and  informed  him  of  it,  whereupon  he  gave  notice  ci 
lib  intention  to  furrender  and  tafce  his  trial,  which  b 

.  accordingly  did,  whea,  upon  the  trial  of  the  firft  in- 
diftment,  the  counfel  for  the  profecution,  in  opening 
the  cafe,  voluntarily  dated,  «s  they  were  inftruded  br 
the  profecutor  to  do,  that  the  Defendant  had  not  ac- 
counted for  the  fees  he  had  received,  but  that  his  con- 
duct had  been  in  all  other  refpeds  deferving  of  conunea- 
dation,  and  that  they  were  of  opinion  that  the  profecutor 
had  been  miftaken  in  confidering  the  fa&s  as  conflitut- 
iflg  a  cafe  of  felony,  and  declined  giving,  any  evidence; 
and  thereupon  the  Plaintiff  being  in  like  manner  ar- 
raigned, and  tried  upon  the  other  fix  indigents,  »<• 
acquitted,  the  Court  ordered  tfiat  he  fhould  be  furniihed 
with  copies  of  the  indictments.  It  appeared  jbti  the 
Defendant,  upon  confulting  with  his  counfel  before  the 
trial>had  refolved  on  taking  (his  couxfe,  and  had  deemed  :t 
prudent  not  to  purfue  his  defign  of  apprehending  the  pri- 

foner 
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foner  on  the  warrant  obtained,   and  had  dire&ed  the 
officer  to  abftain  from  fo  doing,  but  had  given  no  inti- 
mation to  the  Plaintiff  of  his  intention  either  of  refrain- 
ing to  apprehend  him,  or  that  he  was  convinced  of  his 
innocence,  and  the  Plaintiff  had  expended  about  ioo/. 
in  his  defence.    The  Plaintiff  further  proved  that  he 
entered  in  the  book  the  fees  from  time  to  time  as  they 
were  received,  and  that  the  book  was  at  all  times  ac- 
ceflible  to  the  Defendant,  until  the  time  of  his  fufpen- 
<ion,  and  was  frequently  examined  by  him,  and  that 
the  Defendant  knew  that  the  fums  which  Clarks  paid 
to  the  Plain  tiff  were  brought  by  him  from,  and  on  the 
account  of  Brooks.    Upon  the  part  of  die  Defendant, 
in  order  to  (hew  that  there  was  probable  caufe  for  the 
profecution,  it  was  proved  that  a  cafe  had  been  laid  by 
the  Defendant  before  a  barrifter,  who  was  examined 
.  as  a  witneis,  upon  the  fubjeft  of  preferring  the  indict- 
ment :  he  however  dated  that  he  bfelieved  that  the  cafe 
exhibited  to  him  at  the  trial  was  not  the  whole  of  the 
cafe  laid  before  him  for  his  opinion,  but  only  a  part  of 
it;   and  that  more  papers  had  been  laid  before  him, 
.  and  that  a    ftrong   cafe   had  been   dated:  he  fpoke 
.  to  having    given  an  opinion  in  writing,  which  waa 
not  annexed  to  the  cafe  then  produced,   that  he  be- 
lieved he  had  requefted  of  the  Defendant's  agent,  an 
amended  cafe,  and  had  received  one,  for  that  the  cafe 
on  which  he  advifed,  ftated  the  names  of  the  parties, 
which  this  paper  did  not  contain;  he  had,  however,  ad- 
vifed an  indictment,  and  had  written  fome  abbreviation 
in  the  margin  of  the  cafe  produced,  which  was  conftrued 
to  hare  that  meaning,  and  had  fettled  the  draft  of  an 
indidment  for  the  felony,  founded  on  the  fpectal  rela-* 
toon  between  the  parties,  which  was  afterwards  altered 
in  the  office  of  the  clerk  of  the  peace,  to  a  general 
indictment  for  embezzlement.     Mansfield  C.  J.  and  the 
jury*  were  of  opinion  that  there  was  no  probable  caufe, 

and 


ate 


CASES  in  MICHAELMAS  TE&fc 


Hewlett 
Qrbchlet. 


itid  the  jury  found  *  vcrdift  for  the  Ulaintiff  with 
aooo/.  damages, 

ity?  Serjt,  on  a  former  day  in  this  term  had  obtained 
a  rule  nift  for  fetting  afide  this  verdig  and  having  2 
new  trial;  firft,  upon  excels  of  .damages;  facondlj, 
upon  the  ground  that  the  Defendant  had  probable  caufc 
for  preferring  the  indi&ments,  hating  been  milled  bj 
the  opinion  of  his  legal  advifer ;  and  alfo  upon  the 
ground  that  the  evidence  given  with  refpe£t  to  the  cafe 
was  completely  different  from  that  which  the  Defendant 
had  had  reafon  to  expe&,  and  was  a  furprize  on  him, 
and  he  endeavoured  to  fupport  this  ground'  upon  an  iff. 
davit  of  the  Plaintiff,  that  the  witnefs  before  whom  tie 
cafe  had  been  bid  for  his  opinion,  previous  to  the  pro- 
fecution,  had  been  miftaken  in  his  recollection,  and 
that  no  other  cafe  or  written  paper  had  erer  been 
laid  before  him,  than  that  which  was  produced  on  the 
trial  of  the  caufe,  and  which  was  annexed  to  the 
affidavit. 


Shepherd  and  Vaughan  Serjts.  {hewed  caufe  on  a  fob- 
fequent  day  againft  this  rule,  and  Bejl  and  Pell  Serjts. 
endeavoured  to  fupport  it.  k  , 

Cur.adv*  w&. 

On  this  day  the  Judges  of  the  Court  delivered  their 
•pinions. 

Mawheld  C.  J.  This  motion  for  3  nf  w°trial  wa* 
at  firft  moved  on  the  merits,  but  that  ground  being 
abandoned,  it  now  refts  merely  on  the'excefs  of  damages. 
As  to  that,  it  is  extremely  difficult  to  eftinftie  damages; 
you  may  take  twenty  juries,  and  every  one  of  them  will 
differ*  from  2000/.  down  to  200A  I  always  hsjve  felt  it, 
that  it  is  extremely  difficult  to  interfere  arid'  lay  when 

damagts 
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damages  are  Joo  large.  Neverthelefs  it  is  now  well 
acknowledged  in  all  the  courts  of  Weftminftr-holU 
that  whether  in  a&ions  for  criminal  converfatidn,  ina*  _ 

lictous  piofecutions,  words,  or  any  other  matter,  if  the  Gnucaum 
damages  are  clearly  too  large,  {he  Courts  will  lend  die 
inquiry  to  another  jury.  There  are  fome  damages  To 
large/ tB^t  it  isimpoffible  but  that  every  man  muft  ac- 
knowledge they  are  too  large*  But  in  every  cSle  whet* 
the  Courts  interfere,  they  always  go  into  all  the  circum-  ' 
fiances  of  the  Plaintiff  and  the  Defendant,  and  put 
themfehrea  in  their  fituation,  and  enter  into  all  their 
couduG,  vln  this  cafe  the  damages  are  certainly  large ; 
but  here  was  an  indictment  preferred  and  a  warrant 
lifted,  the  fa&  confided  to  the  officer,  an  attempt  made 
toarreft  die  Defendant  'at  night,  (and  though  the  De-> 
fendant  and  the  officer,  upon  the  Defendant's:  better1 
confideration,  fought  they  had  better  not  arVeft  hhnj 
that  migiit  probably  be  when  tile  Defendant  Was  better 
adrifed,  that  \heindiEhnent  would  not  lie ;  and  the  * 
defendant  might  then  confidef  that  he  was  in  great 
danger,  and  increafing  his  danger  by  arrefting  the  Plain- 
tiff., But  the  Defendant  does  not  even  then  acquaint 
him' with  the  fa&  of  the  indi&ment  being  found  \ 
and  it  is  only  by  a  friend  of  the  Plaintiff,  who  acci- 
dentally goes  into  the  prefs-yard,  that  he  is  acquainted 
with  it.  The  Plaintiff  is  put  on  his  trial,  and  holds  up 
his  hand  at  the  Old  Bailey  ih  the  prefence  of  hundreds. 
What  fan  would  bribe  any  man  to  put  himfelf '  in  this 
fituation?  hundreds  hearing  and  feeing  him,  and  com* 
munigating  throughout  the  town,  that  the  Deputy  Pro- 
thqnotary  of  the  Marfhalfea  is  tried  for  a  felony  at  the  OU 
Boilrjf  The'  hearers  cannot  tell  the  motives  on  which 
the  proceeding  drops.  We  know  that  it  was  becaufe 
Mr.(Jwr/«y  very  wifely  flopped  the  profecution;  but 
the  hearers  could  not  know  that/  and  many  would  fu£- 
peft  that  fuiphx>&er  means  as  tat  too  often  ufed,  might 
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1813*  be  uTed  in  this  cafe*     Coul4  anyone  fay  that  any  ra- 

tional man  of  chara£ker  would  for  2O0o/«  put  himfeif 
in  this  fituation  i  If  not,  the  damages  are  not  exccflhe. 
As  to-  excels  of  damages,  let  this  then  fuffice.  As  to 
the  ground  of  furprize,  was  it  ever  pnt  to  the  decifion 
of  a  Court,  that  when  the  Defendant  has  called  wit- 
neffet,  and  they  proved,  contrary  to  his  expectation, 
what  was  falfe,  and  contrary  to  truth,  the  Defendant 
ihould  therefore  aflt  a  new  trial  ?  Such  a  thing  was 
never  heard  of  t  but  one  would  at  lead  expeft  that  the 
Defendant,  in  order  to  purge  himfclf  by  the  teftimor.j 
of  the  opinion  of  a  barrifter,  ought  to  (hew  that  he  laid 
a  mod  full  ftatement  of  the  cafe  before  him  upon 
]  which  he  could  form  a  full  judgment  of  the  propriety 

(  of  the  cafe.     Now  does  he  by  any  means  do  that ; 

1  [Here  his  Lordfliip  read  the  cafe  annexed  to  the  affi- 

j  davit.]    I  have  now  read  to  you  the  whole  of  the  date- 

ment  of  the  cafe  ;  every  word  of  which  mud  lead  every 
perfon  who  reads  it,  to  imagine  that  the  Plaintiff,  with- 
out any  pretence  of  right,  had  taken  away  thofe  boob 
to  the  chambers  of  Mr.  Morue9  there  is  not  the  lead 
hint  that  the  Plaintiff  faid  he  fhould  want  the  books  in 
his  office,  that  he  had  put  them  into  the  hands  of  his 
Solicitors !  Is  it  at  all  like  the  true  ftate  of  the  cafef 
Can  any  one  read  it  without  faying  that-  it  is  not  a  fa? 
reprefentation  ?  But  e\en  with  this  colouring,  I  done* 
think  that  what  is  here  represented  could  have  been 
determined  by  any  gentleman  at  the  bar  to  be  a  grooid 
for  an  indi&ment  for  embezzlement.  But  it  is  faid  the 
Defendant  had  feveral  interviews  with  that  wrtnefs,  ani 
I  cannot  but  believe,  that  in  thofe  interviews  the  De- 
fendant very  much  overftated  the  cafe,  and  that  in  thofe 
explanations  which  the  witnefs  muft  necefiarfy  havr 
a&ed  of  fuch  a  ftatement  as  this,  die  Defendant 
muft  hate  ihewn  a  colouring  of  the  tranfa&ion  Terr 

-different f»m  what  k  was.    Can  it  be  believed  thai*1 

fuch 
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inch  a  cafe  any  man  could- recommend  tof  felcflr  three 
or  four  little  items  out  of  a  long  account,  and' to  indifk 
on  theni  ?  Therefore  the  Defendant,  with  vetfy  ill  grace, 
complains  of  that  witnefs,  when  he  does  not  fheW  that  he 
gave  him  a  full,  clear,  and  fufficient  (latement  of  the  fa&* 
on  which  he  afked  his  opinion  as  to  this  irtdi&ment : 
we  cannot,  therefore,  think  that*  this  is  a  cafe  in  which 
we  are  to  introduce  the  new  practice  of  granting  a  new 
trial,  becaufe  a  witnefs  has  given  evidence  contrary  to  the 
expectation  of  the  party  who  calls  him ;  and  therefore 
the  rule  mult  be  discharged. 


v. 
Cruchuky. 


HeaTh  J.  I  am  of  the  fame  opinion.  There  are 
two  grounds  upon  which  this  motion  is  made,  the 
ground  of^fuTprize,  and  the  ground  of  excefe  of  da* 
mages.  As  to  the  evidence  of  the  barrifter,  if  it  clearly 
appeared  to  my  fktisfa&ion  that  the  witnefs  was  fur- 
prized,  and  gave  evidence  contrary  to  the  expectation  he 
tad  raxfed,  I  would  fend  it  to  a  new  trial,  but  no 
&ch  a  thing  appears.  His  evidence,  I  have  no  doubt, 
was fubftantially  true;  for  I  am  perfuaded,  as  well  as 
my  Lord,  that  perfonal  conferences  mull  have  taken 
place,  in  which  the  cafe  mud  have  been  ftrongly  ftated 
to  him.  It  would,  however,  be  a  moft  pernicious  pYa<2- 
tice,  if  we .  were  to  introduce  the  principle  that  a 
man,  by  obtaining  an  opinion  of  a  counfel,  by  applying 
to  a  weak  man,  or  an  ignorant  man,  may  ftielter  his  ma- 
lice in  bringing  an  unfounded  profecution. 

Chamb*e  J.  With  regard  to  the  opinion,  I  lay  that 
out  of  the  cafe*'  agreeing  that  it  would  be  vary  dan- 
gerous to  admit  fuch  fort  of  evidence  to  (helter  perfons 
from  the  tflg&s  of  their  malice.  This  was  a  moft  ma- 
licious proceeding  \  there  was  no  probable  taufe,  and 
though  the  damages  are  large,  and  I  fhould  have  be#n 
tetter  tehfted  if  they  had  been  fmaller,  I  entirely  -tfgnie 

that 


«4 


1813. 

Hewlett 
v- 

CRCCfiLEY* 


CASES  in  MICHAELMAS  TERM 

that  the  Court  ought  not  in  this  cafe  to  interfere  wkt 
the  province  of  a  jury  \  although  there  are  cafes  in 
which  die  Court  may  properly  do  that,  but  this  it  not 
one  of  them.  It  is  unneceffary  for  roe  to  go  into  die 
circumftancea  and  grounds  of  the  a&ion,  becaufc  they 
hate  been fofdly  gone, into*  but  I  entirely  concur  with 
what  has  been  ftated,  and  that  the  rule  muft  be 

Difcbrj*. 
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The  county  n 
liable  to  repair  die 
highways  for  300 
feet  to  length  next 
adjoining  to  the 
end  of  any  bridge 
which  the  county 
it  bound  to  repair* 


(IN  THE  HOUSE  OF  LORDS.) 

The  Inhabitants  of  the  Weft  Riding  of  the  County 
of  York  v.  The  Kikg,  oh  the  Proiecuuoa  of 
Robert  Buckley.    In  Enron  • 

THIS  was  a  writ  of  error  in  parliament,  brought  vpoo 
a  judgment  given  in  the  Court,  of  King's  Bench, 
7  Eafi%  588.,  for  the  Defendant  in  error,  upon  an  in- 
di&ment  for  a  nu&nce,  which  ftated  that  M  from  tine 
immemorial  there  had  been,  and  yet  was,  a  certain  com- 
mon and  ancient  king's  highway  leading  from  the  market 
town  of  Huddtrsfitldy  in  the  Weft  Riding  of  the  coutfj 
of  Tork,  towards  and  unto  the  market  town  of  Mentbtj- 
Ur,  in  the  county  palatine  of  Lattcafier,  in,  through,  and 
over  the  townfhip  of  Quick,  in  the  faid  Weft  Riding, 
ufed  for  all  the  liege  fubjeAs  of  the  king  and  his  pwk- 
ctfflbrs,  for  themfelves,  and  with  their  horfes,  coasbes, 
carts,  and  carriages,  to  go,  return,  pafs,  ride,  and  labour, 
at  their  will  and  pleafure,  and  that  a  certain  part  of  the 
fame  king's  common  highway,  at  the  laid  townfcip  of 
Quick,  to  wit,  a  certain  part  thereof  lying  next  adjoin- 
ing  the  Weft  end  of  a  certain  public  bridge  there,  called 
Tame  Water  Bridge,  and  within  the  diftance  of  300  fee1 
j  thereoff 
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tkmf,  begmmfcgat  the.#V  end  of  that  public  bridge,-  i8ij» 

^citeo<iiDg^mtim«JF,yWrir,mlengA45  fee*  ^~ ^tirf 
aad'iajJjreadih  ,fe*tn  yards*  sad  a  certain  other  part  the  Itf.  R.  of 
thereof  lying  next  adjoining  to  the  Baft  end  of  that  Yorkshire 
bridge,.  a»d.  vidua  the  dtftaace  of  300  feet  thereof,  fhe^mo. 
beginning  at  the  Maft  end  of  -that  bridge,  and*  extending  In  Error. 
from  thencto  Rajfaaris,  containing  in  length  150  feet, 
mi  ia  breadth  feven  yards,  on  the  ad  of  March,  in  the 
42d  year  of  the  reign  of  his  prefent  majefty,  and  con- 
tinually afterwards  until  the  day  of  the  taking  of  that 
toquifition,  at  the  faid'townfltip  o£  Quid,  had  been,  and 
jet  was,  very  ruinous,  miry,  deep,  broken,  anfl  in  decay, 
&c,  to  the  great  damage  and  common  nuifance  of  all  the 
liege  fubje&s,  &c,  againft  the  peace,  &c,  and  againft 
die  form  of  the  -ftatute  j  and  that  the  inhabitants  of  the 
Weft  Siding  of  that  county,  die  faid  common  highway,  fo 
as  aforefaid  being  in  decay,  of  right  ought  to  repair  and 
amend  when  and  fo  often  as  it  (hall  be  neceffary."  To 
tkis  incfiftment  the,  PlairitifFs  in  error  having  pleaded, 
not  guilty,'  and  iflfue  being  joined  thereon,  the  fame  came 
on  to  be  tried  before  the  Court  of  General  Seflions  of 
Ojerzni Terminer,  holden  in  and  for  the  county  of  Tori, 
on  the"  23d  July  1803,  when  the  jury  returned  a 
fpecial  verdifti  the  fafts  whereof  are  as  follow.  That 
from  tinW  immemorial  there  had  been,  and  yet  was,  a 
certain  common  and  ancient  king's  highway,  leading 
from  HtHJertfieU-  towards  and  unto  Mancbefter,  in, 
through,  and  over  the  townlhip  of  Quick,  in  the  Weft 
Riding  of  the  county  of  Tort,  and  acrofs  the  river  Tame 
there  flowing,  and  being  ufed  for  all  the  liege  fubje&s  of 
the  long  and  his  predeceffors,  for  themfelves,  and  with 
their  cattle,  coaches,  carts,  and  carriages,  to  go,  return, 
pafs,  rtde^  and  labour,  at  their  will  and  pleafure,  and 
that  from  the  fame  time,  until  within  the  time  of .  the 
memory  pf  perfons  now  living,  there  was  no  bridge, 
except  a  certain  foot-bridge  acrof*  or  over  the  faid  river 
Vol.  V.  X  Tarn* 
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Tmmiy  at  the  townfliip  o(Quuk  aforefaid^for  the  ufe  of  per- 
Th*  T«h*Hitint*  «f  *on$  K0"1^  returning,  pafling  or  repafling  in  or  along  the 
the  W.  R.  of  bd  common  king's  highway,  at  the  townfliip  of  Quid, 
Youmna  by  themfelves,  or  with  their  cattle,  coaches,  carts,  or 
The  Knia  carriages  j  but  all  perfoos  having  occafion  to  go,  return) 
•  in  £nor.  pafs  or  repafs  in  and  along  the  faid  highway,  with  their 
cattle,  coaches,  carts,  or  carriages  acrofs  the  laid  rirer 
at  the  townfliip  aforefaid,  went,  returned,  paffed,  and 
repafled>  during  all  the  time  aforefaid,  until  the  time 
laft  mentioned,  with  their  cattle,  coaches,  carts,  and 
carriages,  in  and  along  the  faid  highway,  acrofs  the 
faid  rirer,  at  the  townfliip  aforefaid,  in,  through,  and 
acrofs  a  certain  ford  there j  and  all  perfons  haying  occa- 
fion to  go,  return,  pafs  or  repafs,  in  and  along  the  laid 
highway,  on  foot,  acrofs  the  faid  river,  at  the  townfliip 
aforefaid,  went,  returned,  patted  and  repafled,  before, 
and  until,  and  at  the  time  laft  mentioned,  on  foot,  upon, 
along,  and  over  the  faid  foot-bridge,  ere£fced  and  being 
at  the  townfliip  aforefaid,  over  and  acrofs  the  (aid  river 
there,  a  little  higher  up  the  faid  river  than  the  faid 
lord;  and  that  before  the  year  175*,  a  certain  done- 
bridge,  called  Tame  Water  Bridge,  was  erefted  by  to- 
luntary  fubfcriptions  at  the  townfliip  aforefaid,  acrofi 
and  over  the  river  there,  about  five  or  fix  yards  higher 
up  that  river  than  that  ford,  for  the  purpofe  that  perfom 
having  occafion  to  return,  pafs  or  repafs,  in  and  along 
the  highway,  acrofs  ot  over  the  river,  at  the  faid  town- 
fliip, with  their  cattle,  coaches,  carts,  and  carriage*, 
might  and  fhould  go,  return,  pafs  and  repafs,  upon, 
along,  and  over  the  faid  ftone -bridge.;  and  the  fame 
continued  ftj  there  ereded  and  being,  until  the  fame, 
afterwards,  and  about  the  year  1756,  was  fwept  away 
by  a  flood,  when  the  fame  was  thereupon  rebuilt  with 
ftone  by  voluntary  fubfcriptions,  and  made  a  little  larger 
than  the  former  bridge,  and  ereded  at  the  ends  of  the 
highway  text  the  river,  for  the  purpofe  laft  aforefa^ 
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and  continued  fo  erefted  and  built  for  that  purpofe 
until  Augufi  1799,  when  the  fame  was  again  fwept 
away  by  a  flood,  and  thereupon  the  fame  was  rebuilt  *"^w!r.o£ 
with  ftone  for  the  purpofe  laft  aforefaid,  by  and  at  the  .Yormwbb 
expence  of  the  inhabitants  of  the  Weft  Riding,  and  was  ,«  7l 
complete  and  finifhed  on  or  before  the  ^d  of  March  In  Error- 
1802,  the  day  in  the  indi&ment  mentioned,  and  from 
thence  hitherto  had  been  and  (till  was  there  ere&ed  and 
being  for  the  purpofes  aforefaid  ;  and  that  the  refpedive 
ftone  bridges,  during  the  refpe&ive  times  of  the  con- 
tinuance thereof  refpe&ively,  had  been  publicly  ufed  by 
perfons  going,  returning,  paffing  and  repafling,  in  and 
along  the  fame  highway,  at.  the  townftiip  aforefaid, 
acrofs  and  over  the  faid  river  there,  and  during  thefe 
refpedive  times  had  been,  and  were,  of  great  public 
ufe  and  benefit ;  and  that  the  fame  bridge,  fo  rebuilt  as 
laft  aforefaid,  had  been  maintained  and  repaired,  and 
was  maintainable  and  repairable  by  the  inhabitants  of  the 
Riding,  and  that  the  ftone  bridge  fo  laft  built  was  made 
by  the  inhabitants  of  the  Riding  larger  and  wider  than 
cither  of  the  preceding  bridges,  and  that  the  parts  of 
the  highway  adjoining  the  ftone-bridge  fo  laft  built,  next 
adjoining  to  the  Eaft  and  Weft  ends  thereof  refpe&ively, 
being  parts  of  the  common  king's  highway  in  the  in* 
didment  mentioned,  before,  and  at,  and  during  the  time 
of  the  building,  finiihing,  and  completing  of  the  laft- 
mentioned  bridge,  were  made  higher,  in  order  to  come 
up  to  that  bridge,  and  wider  than  the  fame  had  before 
been,  the  fame  having  been  widened  by  taking  in  fpme 
meadow-land  on  both  fides  of  the  highway  in  1 756,  and 
again,  when  the  ftone-bridge  was  fo  laft  built;  and 
die  fame  part  of  the  common  king's  highway,*  during 
the  time  that  the  fame  was  fo  ruinous,  in  decay,  and 
out  of  repair,  as  in  the  tndifkment  mentioned,  were  and 
are  of  die  breadth  of  eight  yards \  and  that  the  townfhip 
of  Qtntkf  in  the  indi&ment  mentioned,  lies,  and  during 
Xa  all 
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i  81  j.  all  that  tilde  had  lain,  within  the  pariQi  oiSaJdltwrd 

tw  hlw  ^    f  *n  **  ^"^  Riding,  which  parifti  was  and  immemorial]} 
the  W.  R.  of     ^zd  *>cen  divided  into  four  diftrifts,  called  Mean,  in  one 
Yorkshikx       0f  which,  called  Shawmear9  fo  much  of  the  fame  high- 
The  Knco.       wa?  *n  ^e  townfl"P  °*  <2w*de  as  lay  Wtftward  of  the 
In  Error.        lad-mentioned  bridge,  then  lay,  and  during  all  the  time 
laft  aforefaid  had  lain ;  and  in  one  other  of  which  mcars, 
called  Lorifmear%  fo  much  of  the  highway  in  the  town- 
fhip  of  Quick  as  lies  Eaftward  of  the  laft-mentioned 
bridge  then  lay,  and  during  all  the  time  laft  aforefaid, 
had  lain ;  and  that  the  inhabitants  of  Shanvmear,  from 
time  immemorial,  until  th£  time  in  the  indi&ment  men* 
tioned,  during  which  the  parts  of  the  highway  therein 
mentioned  are  there  dated  to  be  out  of  repair,  had  it- 
paired  and  amended,  and  had  been  ufed  and  accuftomed 
to  repair  and  amend,  fo  much  of  the  highway  in  the  (aid 
townfhip  as  lay  or  had  lain  Wejhvard  of  the  faid  ford,  until 
the  building  of  the  faid  firft-mentioned  carriage  bridge, 
and  flnce,  of  the  faid  federal  carriage  bridges  refpe&ively, 
when  the  fame  part  of  the  faid  highway  had  been  ont  of 
repair ;  and  that  the  inhabitants  of  Lordfmear>  from  time 
immemorial  until  the  time  in  the  indi£kment  mentioned, 
-during  which  the  parts  of  the  faid  highway  therein  men- 
tioned are  ftated  to  be  out  of  repair,  had  repaired  and 
amended,  and  had  been  ufed  and  accuftomed  to  repair 
and  amend  fo  much  of  the  faid  highway  in  the  faid 
townfhip  as  lay  or  had  lain  Eafhvard  of  the  faid  ford, 
until  the  building  of  the  faid  firft-mentioned  carriage 
bridge,  and  fince  of  the  faid  fereral  carriage  bridges  n> 
fpedively,  when  the  fame  part  of  the  fame  highway  had 
been  out  of  repair  j  and  that  during  the  fame  time  in  the 
indictment  mentioned,  the  faid  parts  of  the  faid  highway 
in  the  faid  indictment  fpecified  to  be  ruinous,  &c.»  were 
ruinous,  &c,  in  manner  and  form  as  in  the  (aid  indifl* 
ment  was  alleged.    But  whether,  &c.    The  record  and 
/  proceedings  were  afterwards,  and  before  judgment,  n> 

©0?td 


nr  the  Fimr-youBTH  Teab  of  GEORGE  III. 

moved  by  certiorari  into  the  Court  of  King's  Bench,  and 

that  Court  upon  argument,  in  Trinity  term  1806,  pro- 

,  .    .  ?*i.  «*-        *.         •         The  Inhabitanti  of 

Dounced  judgment  for  the  king ;  and  a  fine  of  239/.  5/.      thc  w.r.  0f 

was  ordered  to  be  levied  on  them.     Upon  that  judgment      Yorkshire 

the  Defendants  brought  this  writ  of  error  in  parliament,       _.  *°* 

and  aJEgned  the  general  error.  jn  Error. 

The  Plaintiffs  in  error  contended,  that  the  judgment  of 
the  Court  of  King's  Bench  ought  to  be  reverfed,  for  the 
following,  ampngft  other  reafons :  Becaufe  the  liability 
of  the  Riding  to  repair  the  highway  to  the  extent  of 
three  hundred  feet  next  adjoining  to  each  end  of  the 
bridge,  was  afTumed  as  a  neceffary  legal  confequence  of 
•e  liability  of  the  Riding  to  repair  the  bridge  itfelf. 
But  no  cafe  was  to  be  found,  where  that  confequence 
had  been  holden  to  follow,  and  where  the  highway  was 
repaired  as  dependant  upon,  and  forming  as  it  were  a 
part  of  the  bridge,  and  therefore  to  be  repaired  by  the 
fame  perfons  who  were  bound  to  repair  the  bridge  itfelf. 
There  was  no  cafe  to  be  found,  where  an  indiftment  had 
been  preferred  againft  perfons  who  were  bound  to  the 
repair  of  the  bridge,  for  not  repairing  the  highway  at 
each  end  of  the  bridge  only,  though  it  muft  frequently 
have  happened  that  the  highway  was  out  of  repair  at  a 
time  when  the  bridge"  itfelf  wanted  no  reparation.  Se- 
condly, becaufe  it  had  been  the  opinion  of  feveral  emi- 
nent lawyers,  that  the  modern  cafe,  in  which  it  was  de- 
cided that  the  inhabitants  of  the  county  at  large  are 
bound  to  keep  in  repair  a  public  carriage  bridge  built  by 
individuals  for  their  own  private  benefit,  where  no  bridge 
of  that  kind  ever  ftood  before, if  fuch  bridge  be  afterwards 
ufed  by  the  public,  and  become  of  public  convenience 
and  utility,  was  a  confiderable  extenlion  of  the  principle 
of  the  liability  of  the  inhabitants  of  the  county  to  repair 
fuch  bridge,  and  Efficiently  hard  upon  them  ;  but  there 
Was  no  principle  or  authority  to  warrant  the  extending 
X  3  of 
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J813.  of  that  liability  to  the  repair  of  the  highway,  within  the 

*-  "7    '       limits  of  300  feet  at  each  end  of  fuch  bridge,  and  parti* 

Tl^^biunti.  of  cuJarly  fo>  jn  a  cafe  whcre  Ae  inhabitants  of  a  diftrift  had 

Yorkshire       immemorially  hitherto  repaired  fuch  highway,  and  now 
—    ^  fought  to  difcharge  themfelves  from  that  legal  obligation 

la  Error.  which  they  were  fo  under,  and  endeavoured  to  throw  it 
upon  the  inhabitants  of  the  Riding.  The  ftat.  22  Hen  8. 
c.  5.,  which  had  been  fo  much  relied  upon,  did  not  im« 
pofe  any  fuch  liability  on  the  Riding.  It  looked  only 
to  fuch  bridges  as  were  then  in  exiftence,  and  where, 
probably,  by  immemorial  ufage,  the  perfons  who  were 
bound  to  repair  the  bridge,  had  alfo  immemorially  re- 
'  paired  the  highway  at  each  end  of  the  bridge,  but  to 
what  extent  was  not  certainly  known,  and  therefore  that 
t£fc  limited  the  extent  to  300  feet  at  each  end  of  fuch 
bridge.  No  certain  inference  could  be  drawn  from  the 
cafe  in  the  Year  Book,  43  Affis.  pi.  37. ;  the  cafe  is  not 
clearly  reported  j  and  Broke,  who  has  abridged  it  in 
title,  Prejentment  in  Courts,  pi.  22.  cjf  29.,  takes  no  notice 
of  that  part  of  the  cafe  at  large  which  is  fuppofed  to 
fpeak  of  the  liability  of  the  Abbot  of  Combe  to  repair  the 
highway  adjoining  each  end  of  the  bridge. v  If  it  did 
pafs,  it  was,  at  bed,  but  extrajudicial,  as  the  abbot  was  not 
indi&ed  for  not  repairing  the  highway,  but  only  for  not 
repairing  the  bridge  itfelf.  Thirdly,  becaufe  the  objec- 
tion, that  the  inhabitants  of  the  Weil  Riding  ought  to 
have  {hewn  fpecially  by  their  plea,  that  fome  other  perfon 
was  bound  by  tenure  or  prescription  to  fuftain  the 
charge,  depended  entirely  upon  the  other  queftion, 
namely,  whether  the  highway  at  each  end  of  the  bridge 
was  by  law  to  be  repaired  by  the  fame  perfons  who  were 
bound  to  repair  the  bridge  itfelf.  But  it  was  infifted, 
that,  by  law,  that  was  by  no  means  the  cafe  ;  but  on  the 
contrary,  that  the  inhabitants  of  the  Riding  were  net 
bound  to  repair  the  highway  at  each  end  of  this  modern 
bridge,  and,  more  efpecially,  inafmuch  as  it  had  immemo- 
16  riaily 
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riilly  hitherto  been  repaired  by  die  inhabitants  of  the  1&13. 

two  diftrids  of  SJ^avmear  znd  LcrJfmear.  the  T?\z\nt\ff$  in  mm_  \  .  \m  -      . 

J  The  Inhabitant!  of 

error  might,  on  the  general  iffue,  (hew  that  other  perfons      the  W.  R.  of 

were  bound  to  repair.  YanxanH* 

John  Williams.       The<5toa 
Wm.  Lambe*  in  Error. 

The  Defendants  in  error  prayed  that  the  judgment 
might  be  affirmed,  for  the  following  reafons:  Becaufc 
the  Riding  at  large  being  liable  to  repair  the  bridge 
itfelf,  was  in  confequence  alfo  liable,  where  no  im- 
memorial cuftom  or  prescription  is  fpecially  (hewn  ta 
the  contrary,  to  the  repairs  of  the  highway  to  the  extent 
of  300  feet  next  adjoining  each  end  of  it.  This  ap- 
pears by  the  flat.  2a  Hen.  8.  c  5*,  which  is  an  affirm- 
ance of  the  common  law,  whereby  the  inhabitants  of 
the  county  were  chargeable  with  the  repairs  of  the 
public  bridges  and  highways  within  the  lame  \  and  the 
aft  defines  the  extent  of  their  liability,  which  at  com- 
mon law  might  have  been  doubtful,  to  300  feet  of  the 
highway  from  each  end  of  the  bridge.  Lord  Coke,  in 
his  Commentary  on  this  ftatute  (2  Inft.  700.  i.  5.),  is  to 
the  tune  effeft  :  fo  alfo  are  Dalton,  c.  16.,  Crompi.  Jq/I. 
1866.  Thefe  refer  to  the  Tear  Book,  43  Affis.  pi.  37,, 
where  the  abbot  of  Coombe,  being  liable  to  the  repair 
of  two  arches  of  a  bridge,  and  it  not  being  found 
on  record  who  wa*  liable  for  the  remainder,  Kmvaf, 
Mice,  held  that  the  Court  muft  intend  that  the  abbot 
was  bound  to  repair  the  bridge,  and  the  highway  adjoin- 
ing to  each  end  of  it.  The  ftatutes  1  Ann.  1.  c.  1%. 
and  12  Geo.  %.  *.  29.*  are  alfo  founded  on  the  fan* 
afiumption.  adly,  The  ftatute  of  Hen.  &  merely 
directs  die  manner  in  which  the  county  frail  be 
aflefled:  the  (common  law  liability,  therefpte,  with  the 
remedy  by  injti&ment,  ftill  remains*  an£  fitch  indift- 
nent  can  only  be  got  rid  of  by  (hewing  Ijpeciatty  fame 
X  4  <*b* 
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7813*         other  perfoo  bound  by  tenure  or  prescription  to  fnftain 
•T*uZ^**<^     Jter.II*Cil,tfN«rtvUb>iStrM.ilo. 
theW.R.of       l8S« 

Y0R^BM  J.Tw*g. 

The  Kiwa.  G.  8.  /Wrtji 

la  £rrpr« 

Lambe  and  Scarlett,  for  the  Plaintiff  in  error,  idled 
on  the  circumftance  that  Lord  Coke,  in  his  2^/^.  700. 
on  bridges,  fays  nothing  of  the  liability  of  the  county  to 
repair  the  roads  at  the  end.  In  13  Rep.  33.  he  fays  the 
county  is  bound  at  common  law  to  repair  the  highways, 
'  from  which  it  is  inferred,  that  he  thereby  meant  the 
highways  at  the  ends  of  the  bridges,  but  it  is  rather  pro- 
bable that  he  wrote  county  by  miftake  tnftead  of  parift, 
or  that  it  is  a  mifprint.  There  is  by  the  common  lav 
'  no  obligation  on  the  county  to  repair  a  ford.    If  it  vis, 

from  the  time  of  the  Tear  Books,  a  charge  on  thecoonty 
to  repair  the  roads  at  the  ends  of  the  bridges,  it  is  lin- 
gular that  no  precedent  can  be  found  of  an  indiftmeot 
mgainft  the  county  for  not  repairing  thofe  parts  of  the 
road,  diftinfUy  from  an  indi&ment  for  repairing  the 
bridges  themfehres.  [Lord  Eldan,  Chancellor.  Suppofe, 
in  f75^»  when  the  bridge  was  built,  the  highway  was 
widened  eight  yards,  by  what  principle  do  you  charge 
-  the  parifti,  who,  as  you  contend,  are  bound  to  repair  the 

old  highway,  with  the  repair  of  thofe  eight  yards?] 
By  the  fame  principle  on  which  the  perfon  who  bunds 
a  bridge,  which  is  adopted  by  the  pubHc,  charges  the 
public  with  (he  future  repair  thereof.  Wherever  die 
common  law  throws  on  the  county  the  repairs  of  a 
bridge,  it  alfo  throws  on  it  the  burthen  of  making  it  to 
the  efctent  of  the  public  convenience.  Rex  y.  JuJHcesif 
Cumberland,  6  T.  R.  194.  [Lord  Eldtm*  The  great 
difficulty  is,  when  is  it  to  be  faid  that  the  public  halt 
ufed  the  road,  or  the  bridge,  fo  as  to  charge  the  parift 
with  it.    Suppofe  it  is  finUhed  on  one  day,  is  the  parift 
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bound  to  widen  the  accefs  to  it  on  the  following  day  ? 

How  is  it  to  be  known  whether  the  parifh  is  bound  M   v  .    . 

...    -       ...  v    v        i  ...        mi  The  Inhabitant!  of 

to  repair  it,  before  it  is  known  whether  the  public  will      the  W.  R.  of 

adopt  the  bridge  or  not  ?]  "Whether  a  new  bridge  is  a  Yorkshire 
public  nufauce  or  a  work  of  public  utility,  is  in  all  cafes,  »  ^L. 
immediately  from  the  ere&ion  of  it,  a  queftion  of  fad  in  Error, 
for  a  jury,  and  if  they  find  that  it  is  a  work  of  public 
utility,  the  obligation  to  repair  the  accefs  to  it  inftan- 
uneoufly  falls  on  the  parifh.  The  cafe  in  the  Year 
Books  is  contrary  to  law,  for  the  record  is,  that  the 
abbot  was  bound  to  repair  only  two  arches.  Two 
counties  often  repair  parts  of  the  fame  bridge.  Some- 
times an  individual  and  a  county  repair  different  parts 
of  one  bridge.  If  the  abbot  fupported  his  plea  by  evi- 
dence of  a  record  in  which  the  fame  thing  had  been 
found  between  the  King  and  the  abbot,  the  judgment 
ought  to  have  been  for  the  abbot.  But,  at  all  events, 
the  conclufion  does  not  follow  from  that  cafe,  that  300 
feet  are  to  be  repaired  by  rJiofe  who  repair  the  bridge. 
The  public -convenience  is  in  favour  of  laying  this  bur-  * 

then  on  the  parifh.  By  the  ftatute  1 2  G.  a.  e.  29.  / 1 3. 
it  U  required  that  no  bridge  (hall  be  repaired  without 
prefentment.  If  the  parifh  are  to  repair  the  300  feet, 
in  cafe  a  flood  impairs  that  part  of  the  road,  they  may 
do  it  immediately ;  but  if  the  county  is  to  repair  it,  they 
muft  wait  for  the  prefentment  of  a  grand  inqueft.  In 
cafe  an  individual  is  immemorially  bound  to  repair  a 
bridge,  who  in  that  cafe  (hall  repair  the  300  feet  at  the 
end?  Shall  it  be  &id  that  the  county  is  in  that  cafe 
liable  ?  It  might  happen  that  the  county  was  bound 
to  repair  the  bridge,  and  that  an  individual  was  bound 
ratumttcnvr*  to  repair  the  300  feet,  but  no  ftatute  takes 
the  charge  from  the  individual  in  that  cafe.  It  is  found 
as  a  raft  in  this  cafe,  that  the  townfhip  had  immeroo- 
naUy  repaired  the  road  $  this  therefore  (hews  the  pre- 
▼ions  charge  on  the  townfliip  $  and  the  adoption  of  the 
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1813.  bridge  by  the  public  could  not  change  the  burthen  and 

The'l^ltoi.Df  throw  k  on  *•  ridin*    No  Clfe  »  "***  whwit  ™ 
theW.R«of      ever  7**  pleaded  to  an  indi&ment  againft  a  parifh  for 

Yorkshxhi      not  repairing  a  road,  that  the  part  out  of  repair  wm 

ThtKisa.       within  300  feet  of  the  end  of  a  county  bridge,  and  that 

In  Error.        the  Defendants  were  therefore  not  bound  to  repair  it. 

No  text  writer  who  afferts  that  the  pariihes  are  bound 

to  repair  all  their  roads,  qualifies  it  by  excepting  the 

300  feet  at  the  ends  of  the  bridges.    The  indictment 

alleges  as  an  offence- the  not  repairing  a  part  of  the  road 

which  lay  within  300  feet  of  the  bridge,  but  it  does 

not  conclude  by  {hewing  that  the  offence  was  againft 

the  form  of  the  ftatute  ;  whereas,  if  any  fuch  obligation 

on  the  county  fubfifts  to  repair  the  300  feet  of  the  road 

contiguous  to  the  bridge,  that  obligation  is  created  by 

ftatute,  and  not  by  the  common  law 5  and  therefore  tk 

indi&ment  is  inefficient. 

Topping  and  Holroydf  for  the  Defendants  in  error,  ob- 
ferved  that  the  obje&ion  to  the  form  of  the  indiftmeot 
was  now  for  the  firft  time  taken,  and  was  not  fuppoited 
by  any  of  the  reafons  affigned  in  fupport  of  the  Plain- 
tiff's cafe ;  but  if  by  the  common  law  thofe  who  repair 
the  bridge  were  boupd  to  repair  a  certain  part  oftk 
road  adjoining  to  each  end  of  it,  and  if  the  ftatute  has 
defined  that  part  to  extend  to  the  length  of  300  feet, 
then,  inafmuch  as  the  indi&ment  defcribes  die  war  is 
queftion  as  abutting  on  the  bridge,  and  as  being  within 
300  feet  thereof,  the  iadi&ment  is  futfkictot,  fince  the 
Plaintiffs  in  error  hate  not  discharged  themfehres  by  any 
.  fpecial  plea.  It  is  unneceffary  in  ap  indictment  to  ftafc 
the  law  :  it  is  neceflary  only  to  ftate  the  fa£b  00  wtai 
the  obligation  of  law  arifes.  All  neceflary  fa&*  ** 
here  ftated.  The  addition  at  the  end  that  the  ooaatjf 
ought  to  repair,  is  only  ftated  that  it  might  typ** 
againft  whom  the  procefo  ought  tol  flue.    It  may  after 

the 
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the  cafe  of  Gkuhurm  Beck,  5  Burr.  2594*9    be  con*  1813* 

Gdered  as  fettled  law,  that  if  new  bridges  are  buiitt  «^J2EiLrf 
tnd  are  in  fad  ufeftfl  to  the  public,  the  charge  of      the  W.R.  of 
repairing  them   reft 3  on  the  public.    The  cafe  43  tit.       Yowcwuui 
Affis.  pi.tf.y  is  a  ftrong  authority.  "  It  was  prefented  in      The^Km* 
B.  R.  before  Kniv*t  and  Ing\  that  the  Abbot  of  Coomb*        in  Ei». 
ought  to  repair  the  bridge  of  Cbeftafird  in  the  county 
of  Uictfter,  whereupon  a  difiringos  iffued  againft  the 
Abbot,  who  comes  and  alleges  a  record  in  the  fame 
court,  that  heretofore,  before  Cbtlre,  he  was  indi£ted 
for  the  fame  bridge,   whereupon  he  came,    and    he 
pleaded,  that  he  was  bound  to  repair  only  two  arches  of 
the  fame  bridge ;  whereupon  iffue  was  joined,  and  the 
jury  came  and  found  for  the  Abbot,  and  he  prayed  judg- 
ment if  he  fltould  be  now  charged  $  and  the  record  was 
read,  which  is  this :  the  jurors  upon  their  oath  fay,  that 
the  Abbot  of  Cootnbe  is  not  bound  to  repair  but  only  two 
arches  of  the  bridge  of  7.,   and  the  bridge  over  the 
ftreara  of  the  water,  and  not  the  ends  of  the  fame 
bridge.    Knwctl.     We  intend  that  you  are  bound  to 
repair  the  bridge,  and  the  highway  applying  to  the  one 
end  and  to  the   other,  although  the  foil  be  in  another, 
becaufe  the  eafement  (haH  be  preferred  for  the  people, 
and  you  are  bound  to  make  the  bridge  of  fufficient 
height  and  ftrength  to  refill  the  current  of  the  water  j 
and  although  by  the  increafe  of  the  water  the  ends  of 
the  bridge  be  removed,  neverthelefs  you  are  bound  to 
follow  jup  the  courfe  of  the  water,  and  to  repair  upon 
the  road,  without  the  leave  of  him  in  whom  the  land 
is;  and  Gnce  in  this  cafe  it  is  not  found  nor  defined  in 
the  record  who  ought  to  repair  the  reft  of  the  bridge, 
(and  without  doing  that  it  will  be  of  no  ufe,)  although  it 
is  found  that  the  two  arches  are  fufficiently  repaired, 
yet  it  cannot  be  adjudged  that  you  fhould  be  acquitted  $ 
therefore  fee  if  you  will  plead  any  other  matter."    So, 
flrp.  Ah.  Prefintroent  in  Courts,  pi.  32.,  citing  the  fame 

cafe. 
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1813*         cafe.    «  It  was  prefented  that  the  Abbot  of  T.  ought  to 
The  Jnh  bfrint  of  **$***  **  to**ge  °*  3T.,  who  faid  that  at  another  tone  he 
theW.R.of      traverfed  fuch  prefentment,  whereupon  it  was  found, 
Youshirx      that  he  ought  to  make  but  two  arches  in  the  middle: 
The  Kino.       anc*  &*  K"*v*t>  it  is  no  bridge  without  die  refidue,  and 
Is  £mr.        it  is  not  prefented  who  'made  the  reft ;  therefore  the 
Defendant  (hall  make  the  whole,  if  he  can  fay  no  more, 
and  he  mar  make  the  bridge  without  the  licence  of 
thofe  who  have  the  land  adjoining."     This  obligation 
to  repair  the  reft  was  a  neceffary  confequence  of  tor. 
The  ftatute    22  H.  8.  c.  5.  Jfl  2.  and  3.  creates  no  ori- 
ginal obligation  to  repair,  it  is  merely  declaratory  of  the 
common  law.    It  is  admitted  that  the  quarter  fefions 
had  not  original  jurifdi&ion  of  the  repairs  of  bridges, 
but  it  was  given  them  to  the  intent  that  the  bridges 
,    ,  might  be  more  fpeedily  repaired,  1  Inft.  705.    If  before 

the  ftatute  the  parifhes  had  been  taxed  to  the  repairs  of 
the  roads  at  the  end  of  the  bridges,  it  may  be  inferred 
that  they  would  be  mentioned  in  the  recital  of  the  is* 
convenience  equally  as  cities  and  towns  corporate.  Ti* 
do£lrine  of  the  Glujburne  Beck  cafe  is  recognized  in  tke 
cafe  of  the  King  v.  Weft  Riding  of  Torkjbire,  2  Eajt,  342* 
Yet  there  were  truftees  of  a  road  who  had  power  to 
receive  toll  and  build  the  bridge.  In  the  pafip 
13  Rep.  33.  the  fubjeft-matter  muft  be  confident 
Lord  C$ke  is  profefling  to  treat  of  the  ftatute  of  aalfa-  8.:  | 
he  fays  "  the  queftion  was  moved,  who  by  the  common 
law  ought  to  repair  the  bridges,  common  rirers,  and 
fewers,  and  the  highyvays,  and  by  what  means  they  flaB 
be  compelled  to  it ;"  and,  taking  the  whole  together,  it 
is  plain  that  he  meant  the  highways  at  the  ends  4 
bridges.  And  although  he  fays  nothing  of  it  ^ 
%  Inft.  700.,  yet  in  page  705.,  fpeaking  on  the  to 
matter,  he  fays,  "  It  is  the  fafeft  way  and  neareft  to  tbe 
meaning  of  the  makers  of  the  law,  (all  the  parts  thereof 
being  conQdcref!,)  that  the  juftifeapf  peace,  tfteretf 

certain 
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certain  pcrfon,   &c.  is  known  that  ought  to  repair  any  1813. 

decayed  bridge,    (and   the  inhabitants  of   the  whole  ^^^tlof 
county  are  generally  to  be  charged,)  do  proceed  as  •well     the  W.R..pf 
for  the  reparation  of  the  bridges,  as  of  the  highways  at      Yorkshire 
the  ends  of  thofe  bridges,  at  the  general  feflions  of  the       The  ^^^ 
peace,  one  of  them  as  it  were  depending  upon  the  other."        In  Error. 
In  p.  700.  he  was  not  at  all  {ronGdering  whether  there 
were  any  difference  between  the  bridges  and  the  high- 
ways, but  when  he  does  come  to  confider  them  both  to- 
gether, he  puts  them  both  on  the  fame  footing.     All  the 
legiflative  interpretations  of    the  ftatute   take    it  for 
granted  that  the  burthen   is  fo.     The  ftatute  1  Ann. 
ft.  i.  c.  18.  contemplates  that  this  liability  has  always 
fubfifted,  for  it  dire&s  that  the  money  thereby  autho- 
rized to  be  raifed  for  the  repairs  of  bridges  eo  nomine, 
(hall  be  applicable  to  the  repairs  of  bridges  and  the 
highways  at  the  ends  thereof.     The  ftatute  12  G.  2. 
r.  29.  recites  the  ftatute  22.  H.  8.,  and  purports'  to  be 
made  for  the  more  eafy  taxing  and  collecting  the  money 
for  the  repairs  of  fuch  bridges  and  highways  thereunto 
adjoining.    The  ftatute  43.  G.  3.  c.  5Q.  does  not  recite 
doubts  whether  the  counties  are  liable  to  repair  the  bridges 
or  roads  at  the  ends  thereof,  but  doubts  how  far  they 
are  bound  to  improve  the  fame.     At  that  very  time  the 
legiflature  had   in  contemplation  the  powers  of  parifli 
road-furveyors,  and  took  it  from  them  tt>  invert  the  fur- 
veyors  of  the  county  bridges  with  the  fame  power  as  to 
the  bridges  and  the  roads  at  the  end  thereof.    This  is 
the  third  legiflative  recognition  of  the  charge  on  the 
county.    It  may  be  inferred  from  the  abfence  of  any^ 
indictment  for  not  repairing  the  300  feet  at  the  end  of 
the  bridge  feparately,  that  the  county  has  always  ac- 
qoiefced  in  it,  and  that  the  300  feet  and  the  bridge  have 
always  been  cohfidered  in  the  fame  point  of  view.'    If 
die  ford  had  remained,  the  liability  of  the  individuals 
to  repair  the  road  to  it  would  ftill  have  continued: 

but 
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1813.  but  the  bridge  being  erected,  the  fame  rations  drat 

-nJrTTT^  -  this  charge  to  the  county,  which  draw  to  it  the  charge 

the  W.R.  of  °f  repairing  the  bridge,  viz.,  the  generality  of  its  ufe- 

Yo&kshwb  f ulnefs,  which  is  not  confined  to  die  particular  parifc. 

Thc^KiNO.  ^e  ca^e  °*  new  ^r^gc8  has  *>ecn  mentioned  :  if  they 
In  Error.  are  not  ufeful  they  may  be  indicted  as  a  nuifance;  if  a 
bridge  is  found  to  be  ufeful,  then  it  is  to  be  repaired 
"by  the  county *,  and  new  highways  and  new  bridges  (ail 
under  the  fame  law  and  reafon,  viz,,  that  if  the  public 
adopt  either,  thofe  who  were  charged  to  repair  the  old 
ones  ought  thenceforth  to  repair  the  new  ones. 

Lamle,  in  reply,  obferved  that  the  indictment  could 
not  be  maintained  without  intending  fbmething  in  Sup- 
port of  it,  for  it  did  not  allege  that  the  obligation  to 
repair  was  by  ftatute,  but  only  that  the  road  was  out  of 
repair,  contrary  to  the  form  of  the  ftatute.  Then 
cannot  be  two  concurrent  co-ezifting  obligations  to  re- 
pair. As  to  the  objection  that  the  parifh  could  not  be 
bound  to  repair  a  greater  width  of  road  than  antientljit 
has  been,  it  is  the  daily  practice  that  two  magiftntd 
widen  a  road  by  their  orders,  and  the  parifh,  under 
the  common  law  liability,  afterwards  repairs  the  whofc 
The  ftatute  43.  G.  3.  c.  59.  does  not  eftablifh  the  point 
that  the  counties  were  bound  at  common  law  to  repair 
to  the  diftance  of  300  feet ;  it  only  recites  that  tit 
county  was  bound  to  repair  the  ends  of  the  roads  to  li- 
mited diftances,  it  therefore  never  was  thought  that  then 
was,  by  the  common  law,  a  general  liability  on  the 
counties  to  repair  for  the  length  of  300  feet  The  is* 
tent  of  the  ftatute  12.  G.  2.  c.  29.  was  merely  to  e* 
body  all  the  feveral  purpofes  for  which  money  was  to 
be  raifed,  under  one  county-rate.  It  was  the  opinion 
of  Bailer  J.  that  if  a  parifh  hath  repaired  all  exito* 
roads,  and  a  new  road  is  made,  the  parifh  muft  rep^ 

that  alio.    The  novelty  of  the  cafe  is  a  ftrong  argumd 

for 
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for  the  Plaintiff  in  error.    It  is  partly  a  matter  of  faft 
here,  whether  the  county  be  liable  or  not}  for,  if  the 


1813. 


Yorkshire 

v. 

TheKiNa 

Ia  Error* 


,  The  Inhabitants  of 

Mean  were  antecedently  liable  to  repair  it,  they  ftill      t|ie  w  R.  of 

are,  and  that  is  a  matter  of  fad.  At  leaft  it  ought  to 
have  been  averred  that  by  reafon  .of  the  premifes  and  by 
force  of  the  ftatute  the  Riding  was  liable.  Why  did 
the  penner  of  the  indi&ment  fay  within  300  feet  of  the 
bridge,  if  the  Riding  was  liable  at  common-law  i  If 
the  indi&ment  had  defcribed  the  road  as  being  part  of 
die  bridge,  or  neceflary  to  the  exiftence  of  the  bridge, 
the  reafon  of  that  allegation  would  be  evident,  and  it 
would  defcribe  a  common-law  liability.  The  Abbot  of 
Ctombe/  cafe  is  a  mod  extraordinary  cafe ;  for  fuppofe 
him  to  be  indi&ed  for  not  repairing  the  whole  bridge, 
when  he  is  found  to  be  liable  to  repair  two  arches,  and 
no  more,  it  cannot  be  fuppofed  that  a  court  of  juftice 
would  hold  that  he  is  liable  to  repair  the  whole.  [Lord 
Eldoti)  Chancellor.  The  fenfe  is  this  :  your  liability  to 
repair  the  two  arches,  (hews  that  you  are  neceflarily  liable 
to  repair  the  reft,  unlets  you  (hew  who  is  liable  to  re- 
pair the  reft.  It  is  hard  do&rine,  I  confefs  \  but  the  ar- 
gument is,  u  you  are  doing  no  good  at  all  to  the  public, 
if  you  repair  two  arches  in  the  middle  of  the  ftream, 
and  (hew  no  way  for  the  public  to  get  at  them."  So, 
here,  thofe  who  are  liable  to  repair  the  bridge,  are  liable" 
to  give  the  public  the  means  of  accefs  to  it,  otherwife 
they  give  nothing.  That  is  the  manner  in  which 
that  cafe  applies.]  The  ad  43.  G.  3*  c.  59.  ftill  leaves 
it  as  a  matter  of  fa£l  to  be  found  What  thofe 
limited  diftances  are,  within  which  the  counties  are 
liable  to  repair. 


Lord  Elbon,  Chancellor.  My  opinion  has  not  been 
formed  merely  on  what  I  have  heard  this  day,  but  on 
previous  consideration,  that  the  county  is  by  law  bound 
primdfacit  to  repair  the  road  at  the  ends  of  every 

bridge, 
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1 8 13.  bridge,  which  bridge  it  is  bound  to  repair;  the  ftatote 

_  1t,\.    ^     „  has  fired  the  length  at  300  feet.    I  fee  no reafon there- 
Tlie  Inhabitants  of 
the  W.R.  of      f°re  to  r^verfe  the  judgment  of  the  Court  of  King's 

Yorkshirb      Bench*     Upon  the  notion  that  the  objection  taken  this 

TheKiNO.      **ay  t0  ^e  ^di&ment,  *•  now  taken  for  the  firft  tine, 

I»  Error.        I  wifli  the  judgment  to  be  deferred,    to  give  it  more 

coofideration,  if  it  be  fit  we  (hould  enter  on  it.    But  if 

a  point  U  open  to  argument  in  the  court  below,  sol 

the  parties  do  not  chufe  to  take  it  below,  and  it  appear* 

'       by  the  printed  report  of  this  cafe  that  the  parties  there 

did  not  take  it,  they  ought  not  to  be  permitted  to  tike 

it  here. 

Ldtnbt)  on  behalf  of  the  Riding,   waring  this  ob- 
je&ion, 

The  judgment  was  affirmei 


PROMOTIONS. 

At  the  beginning  of  this  term,  Sir  Ficarj  GMi 
Knight,  one  of  the  Juftices  of  His  Majefty's  Court  0: 
Common  Pleas,  was  appointed  to  the  office  of  Lord  | 
Chief  Baron  of  His  Majefty's  Court  of  Exchequer, 
vacant  by  the  refignation  of  the  Right  Honourable  S;r 
Archibald  Macdonald  Knight,  who  thereupon  was  created  i 
a  Baronet.  ' 

On  Tburfday  the  1 8th  of  November  Sir  Rdtrtd&l»\ 
Knight,  His  Majefty's  Solicitor-General,  was  called  k»| 
the  degree  of  the  coif,  and  gave  rings  with  the  mottc 
«  Mm  ft  Lexsn  and  was  appointed  to  the  olto 
of  one  of  His  Majeft/a  Juftices  of  the  Court  <£\ 
<j  Comff°n 
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jmmon  Pleas,  in  the  room. of  Sir  Ficary  GHkt3  and  on         1813.  ; 

e  19th  took  his  feat.  ^12        f  I 


In  the  enfuing  vacation  Samuel  Shepherd  Efquire,  His 
ajefty's  mod  Antient  Serjeant,  was  appointed  to  th* 
ice  of  His  Majefty's  Solicitor-General,  in  the  room  of 
r  Rciert  Dallas^  and  upon  the  occafion  of  his  promotion 
ceiyed  the  honour  of  knighthood. 

And  William  Draper  Beft  Efquire,  Serjeant  at  Law, 
as  appointed  Attorney-General  to  His  Royal  Highnefs 
*  Prince  of  Wales,  in  the  room  of  Samuel  Shepherd 

fquire. 


END  OF  MICHAELMAS  TERM. 
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CASES 


l8l4#  ARGUED  and  DETERMINED 


Courts  of  COMMON  PLEAS, 

AND 

EXCHEQUER-CHAMBER, 

IN 

Hilary  Term, 

In  the  Fifty-fourth  Tear  of  the  Reign  of  George  I1L 


[During  the  whole  of  this  term   Mansfield   C.J.  w 
prevented^  by  indifp9fitknyJrwn  attending  in  the  courts 


***•  **•  Jewry  v.  Busk. 

A  requeft  to  a    rpHIS  was  an  a£Hon  for  work  and  labour,  tried  before 

jSSfe^^  Mamfi'ld  C-  J-    at   Ae   fitting*  «*«   Mubadmi 

houfe; "  and  the  term  18 1 3,  when  the  jury  found  a  verdiS  for  the  Plain* 
Defendant  would  t^  w;tn  77.15/.  damages;  which  Onflow  Serjt.  no* 
fonwprefent,"  is "  m?ve^  to  fet  *&&* :  the  cafe  was,  that  the  Plaintiff  had 
evidence  of  a  con-  on  feveral  occafions  been  employed  in  his  trade  of  1 
tracl  to  pay  a  rea-  pa-mter  an^  giazjer  J>y  t},e  Defendant,  who  had  a  houfc 
fonable  compenfa-  r  ?«,..«,*       r  I  ,    . 

tion  for  the  work    oppofite  to  the  rlamtifrs  houfe,  and  being  deuroos  to 

and  labour  be-        Jet  it,  he  told  the  Plaintiff,  that  if  he  would  open  d* 

fcrvice.  windows,  and  take  care  of  the  houfe,  and  air  it,  and 

%  (hew  it  to  perfons  applying  to  take  itt  he  would  nutr 

the  Plaintiff  a  handfome  prefect ;  and  he  at  a  fttbfequect 

time 
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time  gave  him  a/.     Onflow  contended,  and  fo  Man/-  1814. 

field  C.  J.  dire&ed  the  jury,  that  this  was  no  evidence  of 
any  contraft,  but  that  it  mud  be  inferred  that  the  Plain- 
tiff, in  undertaking  the  employment,  intended  to  truft 
entirely  to  the  Plaintiff's  generofity,  and  muft  therefore 
be  content  with  what  the  Plaintiff  had  chofen  to  give 

him :  the  jury  however  thought  otherwife. 
i 

1 
Heath  and  Cham bee  Js.  were  of  opinion  that  there 

was  fufficient  evidence  of  a  contra&  to  do  the  work 

and  labour  for  a  reafonable  recompence,  the  amount  of 

which,  the  jury,  whofe  province  it  was,  had  determined  ; 

and  even  if  it  were  fomething  too  much,  yet  becaufe  the 

fum  was  fo  final],  and  there  was  nothing  perverfe  in  the 

verdiQ,  they 

Refufed  the  Rule. 


Flower  v.  Bainwright.  Jan.  26. 

O ELLON  Serjt.  moved  to  amend  a  recovery  by  fub-    Recoveryamtud- 
ftituting  the  parifli  of  Eafl  Ardefley  for  the  parifli  of  ^  J^Sfi" 
Ardefley  in  the  county  of  Tork,  although  the  deed  to  mifnamedinthe 
snake  die  tenant  to  the  pracipe  defcribed  the  premifes  deed  making  the 
merely.*  lying  in  Ardefley,  upon  an  affidavit  that  the  jT^iSCk 
vouchee  was  feifed  of  the  clofes  in  queftion  in  Eafl  the  recovery,  upon 
Ardefley,  and  that  he  was  feifed  of  no  land  whatever  in  jJJ^*1** 
any  parifli  called  Ardefley. 

Tie  Court  permitted  the  amendment. 


Y  a 
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1814. 


s. 


Jan.  a6.  Wrioht  qui  tam  v.  Lloyd,  Clerk. 

The  Court  will    TfAUGHAN  Scrjt.  moved  upon  the  ftatute  54  Geo.  3. 

r«l™LPSt  *•*•  »  relief  of  the  non-refident  clergy,  to  fay 

ings  on  a  wnt  lug*  m  e/  *  * 

gelled  to  be  the     proceedings  in  this  a&ion :  in  the  procefs  whkh  had 
commencement      ^n  ferved  upon  the  Defendant,  the  Plaintiff  was  end- 

Ln^eCdence,%n.  tlcd  M  fuin8  V"  tam>  and  the  Drfw*wit  had  given  Km 
left  the  declaration  notice  of  his  intention  to  move  the  Court  to  ftay  pro- 
there  bTo^erevi-  cee<*ings  herein,  calling  it  in  that  notice  an  aflion  brought 
deuce  thit  fuch  is  by  the  Plaintiff  againft  the  Defendant  to  recover  penal- 
the  fcope  of  the  fa$  fa  non-refidence  on  his  benefice,  and  the  Plaintiff 
on*  had  not  contrad&ed  that  furmife.   The  Plaintiff  had  not 

yet  declared,  but  Vaughan  contended,  that  fince  he  vu 
in  the  pia£fcice  of  delivering  very  long  declarations  in 
tTmilar  cafes,  it  would  defeat  the  intention  of  the  legifla- 
ture,  which,  as  recited  in  the  preamble  of  the  afl,  was, 
to  diminifh  the  vexation  of  the  parties,  if  this  motion 
could  not  be  made  until  after  a  declaration  fliould  haw 

been  delivered. 

• 

Per  Curtain.  The  Defendant  muft  wait  until  die 
Plaintiff  has  declared,  and  then  it  will  be  feea  whether 
this  be  an  a&ion  for  non-refidence  or  not.  He  cannot 
fwear  how  the  Plaintiff  intends  to  declare.  If  indeed, 
any  other  evidence  of  the  nature  of  the  a&ion  couldbc 
made  to  appear  to  the  Court,  it  might  fuffice,  but  none 
is  (hewn.  Befides,  the  expence  of  a  rule  nj/i  and  of 
(hewing  caufe,  would  amount  to  more  than  the  cods  of 
the  declaration. 

Rulerefofei 


i*  m  Fimr-TOUETH  Yjuk  of  GEORGE  in. 


Wright  qui  tarn  v.  Whallby,  Clerk.  /«».*«. 

THE  Solicitor-General  made  the  like  motion,  in  this 

cafe,  wherein  the  declaration  had  been  delivered, 

and  it  thereby  appeared  that  the  aftion  was  brought  for 

non-refidence. 


The  Court  granted  the  rule. 


LlNDO   V.  ■         ■  Jan.  ay. 

QOPLET  Serjt.  moved  that  a  fine  might  pafs  upon     If  a  fine  has 
an  affidavit   that    the    parties    were    all   alive  in  bcen  ddayed  by 
Werthumkrland  on   the   19th  of  January.      The   fine  negieaberond 
ought  to  have  been  completed   feveral  terms  before,  the  time  pre- 
bttt  was  delayed  through  the  negleft  of  the  agent  in  SfrfS^ihi 
Ltndm.  Court  will  not 

permit  it  after- 
wards to  pais. 
lh  Court y  referring  to  their  late  rule  of  court,  refufed 

the  application,  (a) 

(*)  In  a  like  cafe  the  Court  tire  new  fine  for  his  client,  and 

k&*anpdled  the  agent  through  declared  their  determination  to 

whofe  delay  the  fine  is  defeated,  pnrfue  that  practice, 
to  defray  the  expence  of  an  en- 
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Jan.  19.  Wright  qui  tarn  v. ,  Clerk. 

The  Court  re-  'T'HIS  was  an  a£tion  commenced  to  recover  penalties 
the  relief  of  the  *or  non-refidence«    A  rule  had  been  obtain*!  on 

ftatute  45  &  3*       the  2ift  of  November  1813  for  compounding  this  aftkm, 

'JLv&tlSL    and  *e  c6ft$  had  been  t?xed  upon  that  "^ 

feudant  had  ob- 
tained a  rale  to  &/£„  gerjt.  had  on  a  former  day  in  this  term  ob- 
the  *V"fr  had  Gained  a  rule  »j^  to  flay  proceedings  in  this  caufe  upon 
the  terms  permitted  by  the  ftatute  54  Geo.  3.  r.  6. 
which  gives  the  Court  liberty  to  interfere  in  a  fum- 
mary  way  in  any  a£tion  «  brought  or  to  be  brought." 

Shepherd,  Solicitor-General,  (hewed  caufe :  he  con- 
tended that  no  a&ion  was  pending:  this  aftion  was 
fettled  between  the  parties  long  before  the  ftatute  hai 
exiftence. 

Sellon  contended  that  the  cafe  came  within  the  fpirit 
of  this,  which  was  a  remedial  a£fc. 

Per  Curiam.  There  is  no  pretence  for  it.  How 
is  this  an  a&ion  now  pending  t  The  caufe  is  out  of 
court* 

r  JRult  difchaiged. 
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Moffat  v.  Parsons.  /<■*  »o. 

TN  this  cafe  the  queftion  referred  upon  a  verdififc  for    , A  creditor  tells 

X  the  Plaintiff  for    36/.,  found  before  Mansfield  C.1.  J^^iJS 

at  Guildhatt%  at  the  fittings  after  Trinity  term  1813,  was,  to  receive  money, 

whether  there  were  fufficient  evidence  of  a  tender*    The  ?*  to  ******  a 
r  «  111-  i-j-  •  .      turn  if  offered  him 

fadts  were,  that  there  being  a  difpute  between  the  parties  byaceruindebtor, 

about  the  amount  of  the  Plaintiff's  demand,  the  Defend-  for  d»t  he  had 
ant  fent  a  check  for  36/.  to  the  Plaintiff's  counting-houfc  hSd^  rf  his^ttor. 
in  payment  of  what  he  conceived  was  due;  it  was  deli-  ney,  and  the  clerk, 
vered  to  the  Plaintiff,  who  with  much  warmth  rejected  °» tender  made, 
the  check;  the  Defendant's  clerk  then  returned  to  his  the  money, and 
mailer  to  get  money  in  lieu  of  the  check :  the  Plaintiff  affignt  the  reafim. 
expelling  his  return  with  the  money,  inftrufted  a  clerk  Hdd  that  thit  is  a 
named  Cuming,  who  was  in  the  ordinary  habit  of  receiv-  princip^ 
ing  monies  for  him,  that  if  the  money  was  offered,  hi      It  it  no  ohjec* 

fhould  not  receive  it,  and  he  ftated  to  him  that  he  had  *"  *  a^^ 

that  the  creditor 

put  the  matter  into  the  hands  of  his  attorney ;  and  him-  had  preyknifly  put 
felf  went  out.    The  Defendant's  clerk  returned  in  the  the  matter  into  his 
abfence  of  the  Plaintiff,  and  tendered  the  money  to    ^^r 
Cumingj  who  rejected  it,' faying,  the  matter  was  put 
into  the  hands  of  an  attorney. 

Vaugban  Serjt.  had  obtained  a  rule  nifi  to  fet  afide  this 
verdift  and  'enter  a  verdi£t  for  the  Defendant ;  againft 
which, 

Be/I  Serjt.  sow  (hewed  caufe.  The  refufal  muft  be 
confidered  as  merely  a  reference  to  the  Plaintiff's  attor- 
ney; the  Plaintiff  had  a  right  to  change  the  agent  he 
had  appointed  for  the  purpofe  of  fettling  the  account, 
and  receiving  the  money,  and  the  Defendant  ought  to 
have  made  his  tender,  either  to  the  Plaintiff  in  perfon,  or  x 
to  fuch  agent  as  he.chofe  to  authorize:  but  a  tender 

Y  4  made 
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made  to  a  perfon  who  was  no  longer  his  agent  to  te* 
ceive,  was  no  tender  to  the  Plaintiff.  It  is  a  prudent 
courfe  to  refer  a  difputed  claim  to  the  folicitor  of  the 
party.  A  tender  to  a  clerk,  unlefs  he  has  an  exprefs  au- 
thority, is  no  tender  to  the  party.  \Mamfi*ldQ~\.  A 
tender  to  a  managing  clerk  would  fufficet  and  Ciwwj 
had  had  an  exprefs  authority*]] 

Vaughan  Serjt.  in  fuppott  of  his  rule.  This  is  not  a 
countermand  of  an  authority,  it  is  an  exprefs  refufel  bj 
the  Plaintiff  himfelf,  which  therefore  difpenfes  with  the 
n*  ceffity  of  a  tender.  Briggs  ▼>  Ctlverley,  8  T.  R.  629. 
The  retainer  of  an  attorney  does  not  render  the  tender 
ineffectual.  That  was  a  ftronger  cafe  dun  this,  for 
there  the  writ  was  befpoken.  This  is  the  refafal  of  the 
principal,  with  an  infuffirient  reafon  affigaed,  and  is  a 
difpenfation  of  further  tender  to  the  party  himfelf* 
Jones  v»  Barclay*  Doug*  684. 

The  Coart  agreed  that  the  Plaintiff  was  not  juftifiedm 
referring  the  Defendant  to  hit  attorney. 

Cur.  adv.  twft. 


Heath  J.  on  this  day  delivered  the  judgment  of  the 
Court. 

This  was  an  a&kro  for  goods  fold  and  delivered.  The 
Defendant  pleaded  non  affumpfit  as  to  part,  and  as  to  the 
refidue,  30/.,  a  tender.  The  evidence  was,  that  die  Plaintiff 
dire&ed  his  clerk  not  to  receive  this  money,  if  it  (hoaH 
be  offered  to  him :  it  was  offered  to  the  clerks  and  he,  in 
purfuance  of  his  matter's  orders,  refufed  to  receive  it. 
Upon  die  principle  that  qwfac'tt  per  alittm>  facit  per  jh 
the  tender  to  the  fervant  was  a  good  tender  to  the 
matter:  therefore  there  muft  be  a  judgment  for  the 
Defendant. 

Judgment  for  the  Defendant 
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Richardson  and  Another,  Executors  of  Blease,       Jan.  29. 

V.  RoBINSdN. 

THIS  was  a  writ  of  error  brought  to  reverie  an  out-      Error  affigned 
lawry  which  had  been  adjudged  againft  the  teftator,  boutiawiy  that 
and  the  error  affigned  was,  that  Bhafe,  before  and  at  b^<wf^  fe£ 
the  time  of  the  awarding  and  iflubg  of  the  writ  of  txigi  when  the  writ  of 
/km/,  upon  which  the  outlawry  was  pronounced,  and  t^ent^^9  "^ 
from  thence  continually  afterwards  until  and  at  the  time  until  the  outlawry 
of  pronouncing  the  outlawry,  was  in  parts  beyond  the  pronounced, 
feas,  to  wit,  X  Jamaica,  in  the  Weft  Indies.    The  De-  2K3T^ 
fondant  b  error  pleaded,  that  BUafe  at  the  time  of  the  tion,  and  iflbe 
awarding  and  iffuing  of  the  writ  of  imp  facias,  upon  ttf*.  tfc"TBOIW 
which  the  outlawry  was  pronounced,  or  afterwards  until  fuffici^t  £  wat 


and  at  the  time  of  pronouncing  the  outlawry,  was  not  in  that  the  outlaw 

parts  beyond  the  feas.     The  Plaintiffs  in  error  joined  ^^J??  ^ 

iffue  on  this  traverfe.    Upon  the  trial  of  this  caufe  be-  the  time  of  the 

fore  Matufidd  C.  J.  at  the  fittings  after  Michaelmas  ^nt  of  uugent 

term  1813,  the  proceedings  in  outlawry  previous  to  the 

proclamations  were  proved,  but  there  was  no  proof  of 

the  proclamations,   nor,  consequently,  as  the  inquiry 

could  not  be  further  purfued,  of  the  time  when  the 

judgment  of  outlawry  was  pronounced :  it  was  proved 

by  letters  written  by  the  outlaw,  that  he  was  alive,  and 

in  Jamaica,  at,  and  after  the  period  of  the  writ  of  exigt 

facias  being  iflued :  there  was  no  evidence  of  his  having 

ever  come  home,  and  it  was  ctear  that  he  was  now  dead, 

but  the  precife  time  of  his  death  did  not  appear*    For 

the  Defendants  in  error,  it  was  contended,  that  as  the 

iffue  embraced  the  fa&  of  the  outlaw  continuing  abroad 

%t  the  time  of  pronouncing  die  outlawry,  which  neceffiu 

rily  meant  his  continuing  abroad  and  alive  $  and  as  then 

was  no  evidence  to  Ihew  that  he  had  not  died  or  come 

borne  before  the  outlawry,  the  iffue  ought  to  be  found 
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with  the  Defendant  in  error.  Mansfield  C.  J.  thought, 
that  as  there  was  evidence  that  the  teftator  was  abroad 
when  the  writ  of  exigent  iffued,  and  that  he  continued 
abroad  till  his  death,  it  was  immaterial  when  the  judg- 
ment of  outlawry  was  pronounced,  and  that  the  end 
date  of  the  fubfequent  proceedings  was  immaterial; 
and  the  jury  found  a  verdift  for  the  Plaintiff  in  error. 

Shepherd,  Solicitor-General,  now  moved  to  fet  afide 
the  verdift,  and  have  a  new  trial,  upon  the  ground  that 
the  frame  of  this  iflue  rendered  it  neceflary  to  proretfae 
allegation,  that  the  teftator  continued  abroad  at  the  time 
of  pronouncing  the  outlawry. 

Heath  J.  aflted  whether  it  was  to  be  prefumed  that 
the  teftator  had-  come  home?  Utile  per  inutilt  m* 
vitiatur. 


Chambre  J.  The  fubftantial  queftion  of  the  iff* 
is,  whether  the  teftator  was  abroad .  at  .the  time  of  the 
exigent  iffued;  if  he  was,  that  was  fufficient:  the  fur- 
ther averment  that  he  continued  abroad  at  the  time  of 
pronouncing  the  judgment,  is  immaterial,  even  if  itbe 
not  ftriftly  proved, 

Dallas  J.  The  error  affigned,  is,  that  at  the  time 
of  the  writ  of  exigent  iffued  the  teftator  was  in  part* 
beyond  the  feas :  now  it  appears  that  he  was  in  parts 
beyond  the  feas  at  the  time  the  exigent  iffued:  that 
therefore  is  enough. 

The  Court  refufed  the  Rule. 


IN  THE  FlPTY-FOUBTH  YEA*  OF  GEORGE  III.  31  f 

1814. 

Buckby  v.  Coles  and  Price.  s    />.****+  ?  .  /'-  fy^ 

TTHIS  was  an  a&ion  of  trefpafs  for  breaking  and  en-      A  way  of  no- 

tering  the  Plaintiff's  clofe,  called  Long  Furlong  at  cMtT  «**■  *fter     y   •       . 
»        n  ilr         *  J,     unity  of  pofleffion        "* : 

Newport  Pagnell,  trampling  the  grafs  and  corn,  fub-  of  i  clofe  to^  **  <'-'- 

verting  the  foil  with  the  feet  of  cattle  and  wheels  of  which,  and  the  /*0  /  ;>^  - 

carriages,  breaking  the  gates  and  fences,  and  the  faft-  *?7*  w^*^>  <v  -" 

,         ,         j.        %      1  •        1  r_      ~^  «     .     and  after  a  fuWet    r     f 

enings  thereof,  and  taking  them  away.    The  Defend-  quent  femaace.       ^"^^ 

ants  pleaded,  that  in  1800   W.  Backwell  Efq.    was      If  *  p«fon  pur- 

feifed  in   fee  of  a  clofe  called  Barn  Clofe,  and  pre.  tfo*t%£**+ 

fcribed  in  right  thereof  to  hare  a  way  from  a  certain*  ceffity  thereto  over 

common  public  highway  into  and  over  the  clofe  in  ^?^aftran" 

which,  &c.  to*Barn  Clofe,  and  back  again  on  foot,  and  afterwards  pur- 

on  horfeback,  and  with  cattle,   and  carriages,  at   all  chafcaclefeA, 

reafonablf  times  of  the  year,   as  appurtenant  to  Bam  ^^^^^ 

CI  ft;  they  then  (hewed  a  demife  of  Barn  Clofe  by  leafe  iag  to  clofe  A, 

from  Backwll  to  Colts,  the  Defendant,  for  years,  and  a^uVough  which 

a  demife  by  Coles  to  the. Defendant  Price  as  tenant  from  A*  and  then  fell* 

year  to  year,  under  which  they  juftified.    They  thirdly  clofe  A  without 

prefcribed  under  the  like  tide,  for  a  like  way  from  the  JJj^Kl  felb 

highway,  into,  through,  and  over  the  clofe  in  which,  defeat,  and  £; 

to  Barn  Clofe,  and  back,  for  the  neceffary  and  convenient  tbe  V******  °f 

...  j.  r«         .^    «Wh  JL  flail 

cultivation,   occupation,  and   enjoyment  of  Barn-chfe,  neverthekft  have 

and  juftified  under  the  like  demifes.  Fourthly,  they  ***  ancient  way  of 
pleaded,  that  before  the  times  when,  on  the  ift  oi  April  ^tSck&J 
i8©o,  W*  Backwell  was  at  one  and  the  fame  time  feifed 
in  fee,  as  well  of  the  clofe  in  which,  as  of  Barn  Clofe  $ 
and  that  the  clofe  in  which  lay  next  and  contiguous 
to  a  certain  common  highway,  and  that  Barn  Clofe  was 
fituate  next  to  the  clofe  in  which,  and  that  Backwll 
being  fo  feifed,  had  no  way  to  Barn  Clofe  excepting  from 
that  highway,  through  and  over  the  clofe  in  which* 
and  that  Bath/well  afterwards,  aliened,  conveyed,  and 
iflured  the  clofe  in  which,  with  the  appurtenances,  to 
the  Plaintiff  in  fee,  who  thereby  became  feifed  there- 
of, 
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1814.  of,  but  that  Backtoill,  at  the  time  of  that  fale  and  aliena- 

tion, and  having  no  way  to  Barn  Clofe,  other  than  from 
the  highway,  through  and  oyer  the  dole  in  whick, 


BocitBY 

Cons.         whereby  he  neceflarily  ought  to  hafra  convenient  wayto 
Barn  Clofe  from  the  highway,  through  and  over  the  dofe 
in  which,  fo  fold  and  aliened  to  the  Plaintiff  as  afore- 
faid,  he,  Backtvell,  and  all  the  occupiers  of  Barn  Cty 
from  and  after  the  fale  and  alienation  of  the  clofe  ifl 
which,  had,  and  ufed,  and  of  right  ought  to  hare  far 
themfelves  and  their  fervantt  a  certain  neceffary  way 
from  the  public  highway,  through  and  orer  the  dofe  in 
which,  unto  and  into  Barn  Clofe,  and  from  thence  back 
again  into  the  highway,  on  foot,  and  on  horfeback,  ari 
with  cattle,  and  with  carriages,  every  year,  at  all  «• 
fonable  times  of  the  year,  for  the  neceffary  and  coot* 
nient  cultivation,  occupation,  and  enjoyment  of  Bsrn 
Chfif  the  fame  way  being  the  neareft  and  moft  coo- 
renient  way  through  and  Over  the  clofe  in  which,  fo 
fold  and  alienated  as  afbrefaid ;  wherefore  they  jnftified, 
Price  in  his  own  right,  and  as  the  then  occupier  of 
Barn  Clofe,  and  Coles  as  his  fenrant,  and  by  his  com- 
mand.   The  Plaintiff,  in  his  replication,  joined  isTue  01 
the  firft  plea  r  to  the  fecond  and  third  plea*,  he  replied, 
(admitting  the  feifin  of  Backwell,  but  proteftiflg  agabft 
the  alleged  demifes  of  Barn  Clofe),  de  injuria1  fui  fn. 
prid  s  and  traverfed  the  prefcriptive  rights  of  way  therein 
refpe&ively  alleged.  And  to  the  fourth  plea,  he  replied) 
that  he  ought  not  to  be  barred,   becaufe,  admitting 
Mackwell's  feifin  at  one  and  the  fame  time,  as  well  of 
the  clofe  in  which,  as  of  Barn  Clofe,  and  that  the  clofe 
in  which,  lay  next  and  contiguous  to  the  road,  and  dut 
Barn  Clofe  lay  next  to  the  clofe  in  which,  and  that  Bad- 
well  afterwards,  and  before  the  trefpafs,  conveyed  the 
clofe  in  which  to  the  Plaintiff,  who, thereby  hewn* 
fcifed  in  fee  thereof;  for  replication  he  alleged,  chat 
die  Defendants  of  their  own  wrong  committed  die 

a& 
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ads  jaftified,  without  this,  that  Backweii  and  the  occu-  1814. 

pieYs  of  Barn  Clofe  from  and  after  the  faje  and  alienation       *     ~-~  ~* 
of  the^lofe  in  which,  had  and  ufed,  and  of  right  ought  v. 

to  have  had  fuch  a  way  as  the  Defendant  had  in  his  Coles. 

fourth  plea  alleged:  he  alfo  newly  afligned  an  extra 
viurriy  and  more  force  than  was  neceffary,  and  other  ^  » 
occafions.  .  The  Defendant  rejoined  by  maintaining  fo 
much  as  the  Plaintiff  had  traverfed  of  his  2d,  3rd,  and. 
4th  pleas,  and  tendering  iffue  thereon,  and  on  the  new 
affignment.     The  Plaintiff  joined  in   all  thefe  iffues. 
The  caufe  was  tried  at  the  Buckingham  fummer  affizes 
1 8 1 3, Wore  Macdonald  C.  B.    The  cafe  appeared  to  be, 
that  two  public  king's  highways  called  WilUn-lane  and 
TongwelUane,   at  a  certain  point  diverged  from  each 
other,  Willen-lane  going  off  from  the  diverging  point  in 
a  direction  from  8outb-*veft  to  Nortb-eajl,  and  TongwelU 
lane  leading  in  a  direction  nearly  from  Weft  to  Eaft. 
At  a  part  of  thefe  roads  fituate  at  fome  diftance  to  the 
Baftward  of  their  point  of  feparation,  the  lands  which 
lay  in  a  line  between  the  two  roads,  making  the  bafe 
of  a  triangle,  whereof  the  two  roads  formed  the  fides, 
were  as  follow :  Contiguous  to  and  immediately  to  the 
Southward  of  Willen-lane,   was   the   clofe    in    which, 
called  Long  Furlong  t  next,  and  to  the  South  JVeflwari 
of  that,  was  the  clofe  called  Barn  Clofe,  and  next,  and  to 
the   Southward  of  Barn  Clofe  was  Tongwell  Clofe,  the 
Southern  fide  of  which  abutted  partly  on  Tong<w ell-lane y 
and  partly  on  the  homeftead  of  a  farm  called  Tong- 
well  Houje.     On  the   Weft  fide  of   TongwelUhfe  lay         N 
a  clofe  called  The  Hop-ground,  the  Eqftern  fide  whereof 
abutted  on  Tongwell  Clofe,  and  the  Southern  fide  whereof 
abutted  on  Tongwell~lane.      About  the  year  1750  Mr. 
BatkweU,  the  proprietor  of  confiderable  eftages  in  that 
neighbourhood,  purchafed  the  clofe  in  which,  called 
hong  Furlong,  from  Sir  William  Turner:  none  of  die 
conveyances  of  that  ctofe,  of  any  date  whatever,  ex* 

prefled 
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1814*  preffed  it  to  be  conveyed  fubjeft  to  any  right'  of  way, 

1  or  with  any  reservation  of  any  way  over  it.    At  tbat 

Va  time  Barn  Clofe  was  the  property  of  a  perfon  named 

Coles.  ^  Marriott,  whofe  homcftead  was  fi mated  at  fome  dif- 
tance  to  the  Northward  of  Willenrlane,  and  confequendy 
of  Long  Furhng%  and  of  thefe  three  other  clofes.  In 
1759  Marriott  conveyed  all  his  eftate,  comprizing 
Barn  Clofe,  with  other  lands  lying  to  the  NorthwriA 
Willen-lane,  to  Mr.  Backwell,  in  reverfion  expefbnt  on 
'  the  determination  of  a  leafe  then  exifting.  In  Jiwawy 
1800  Mr.  Backwell  contrz&ed  to  fell,  and  in  Jpril  1800 
conveyed,  to  the  Plaintiff  the  parcel  of  land  called  ba\ 
Furlong.  It  did  not  diftin&ly  appear  at  what  time  or 
by  what  title  Mr.  Backwell  acquired  Tongwell Cbfe  and 
Tie  Hop-ground,  but  he  had  poffeffed  diem  for  fome 
years,  and  in  180 1  he  fold  and  conveyed  a  parcel  of 
land,  confiding  of  Barn  Clofe,  Tongwell Clofe,  and  7k 
Hop-ground,  and  fome  other  clofes,  to  the  Defendant 
Coles.  Thefe  lands  were  then  demifed  under  a  leafe  to 
the  Defendant  Coles,  which  would  not  have  otherwife 
expired  till  1807.  The  Defendant  proved  by  abundant 
evidence,  that  while  Marriott  was  the  proprietor  of 
Barn  Clofe,  his  way,  and  his  only  way  to  get  to  it,  vis 
by  paffing  out  of  WUUn4ane  into  and  through  L»i 
Furlong  to  Barn  Clofe,  and  that  he  enjoyed  that  way 
without  interruption,  and  that  there  was  never  any 
opening  or  communication  between  Barn  Clofe  ^ 
Tongwell  Clofe  until  after  Mr.  BackwelPs  purchafe  of 
both,  when  Boys,  a  tenant  of  his,  firft  made  a  gateway 
from  Bam  Clofe  to  Tongwell  Clofe  to  give  his  cattle 
accefs  to  water  in  Tongwell  Cbfe.  The  entrance  to 
Tongwell  Clofe  too,  was,  down  to  a  late  period,  from 
TongwelLlane  through  the  farm-yard  of  Tongwell  Hwfti 
and  continually  down  to  the  prefent  time,  the  toad 
through  Long  Furlong  had  been  ufed  by  the  occupiers  of 
Barn  Cbfe:  for  the  Plaintiff,  it  was  proved,  that  for 
13  fa* 


1  Serjt.  in  Michaelmas  term  1813  obtained  a  rule 
»#  to  fet  afide  the  verdift  and  bare  a  new  trial,  upon 
two  grounds ;  fir  ft,  that  there  was  a  mifdire£tion  of  the 
learned  Judge-,  and  Jiecondly,  that  the  verdift  was  againft 

evidence. 

Slofct  Serjt.  now  fliewed  caufe  againft  the  rule.    [The 

Court  expreffing  a  decided  opinion  that  the  prefcriptive 

*  Y  8  right 
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fane  years  back  the  occupier*  of  Barn  Cleft  had  ufed  iflxjf*. 

2  way  to  it  by  going  Northwards  from  the  Tongw*U~road 
krto  and  through  The  Hop-ground,  and  thence  into  and 
through  the  North-weft  corner  of  longwell  Clofe  into 
Bern  CUfe,  and  back,  but  this  was  only  fubfequent  to 
the  tine  of  Mr.  Bachve/l's  having  purchafed  all  the 
clofes;  and  the  Defendant  Coles,  during  federal  yean 
pad,  before  his  purchafe  from  Mr.  Baehwell,  had  been 
Mr.  BackwelP*  leflee  of  the  three  laft-mentioned  doles* 
The  Plaintiff  olfo  endeavoured,  but  unfuccefsfully,  to 
eftablHh  fome  inftances  of  interruption  of  the  ufer  of 
the  way  in  difpute  by  the  occupiers  of  Barn  Cloji ; 
he  did  not  (hew  that  the  forbiddance  was  a£fced  on, 
nor  did  his  witneffes  fay  that  the  road  through  Tong- 
well  CUfg  was  the  only  road  to  Barn  Clofe.  Mac* 
dmald  C.  B.  was  of  opinion,  that  the  prefcriptive  way 
to  Barn  Clofe  oyer  Long  Furlong,  if  ever  it  exifted,  waa 
not  extinguifhed  by  the  mere  unity  of  feifin,  the  De- 
fendant's premifes  having  been  during  ail  the  time  of 
Mr.  Baetwe/Ps  feifin,  fubjeft  to  the  leafe,  which  exifted 
when  he  purchafed* them.  He  had  bought  only  the 
Krerfionary  intereft,  and  to  extinguifli  a  right  of  way 
there  mud  be  unity  of  enjoyment.  Sellon  Serjt.  for  the 
Defendant,  contended,  that  on  the  fourth  plea  there  was 
no  matter  of  faft  to  go  to  the  jury  ;  it  was  a  pure  ques- 
tion of  law:  but  the  Chief  Baron  left  all  the  queftion* 
to  the  jury,  and  they  found  for  the  Defendant  on  all  the 
fflbes. 
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1814.         right  of  way  was  extinguiflied  by*  the.  unity  of  feifin, 
without  adverting  to  the  unity  of  occupation,  he  aban- 
doned the  vcrdiQ  on  the  fecond  and  third  iflues.]  The 
fourth  plea,  he  faid,  was  verbatim  tranflated  from  the 
plea  in  Button  v.  Taylor,  Lutiv.  1487.,  where* it  was 
demurred  to,  aud  held  good :  if  the  Defendant  had 
wifl>ed  (o  review  die  law  of  that  cafe,  be  fhookl  hare 
demurred  to  this  plea;  bnt  by  traverfing  it,  he  pat  in 
iffue  only  the  fad,  whether  the  Defendant  had,  Gnce 
1 80 1,  the  time  of  his  purchafe,  aftually  enjoyed  the 
way  over  Long  Furlong  to  Barn  Clofe  in  manner  alleged; 
not  the  queftbu  of  law,  whether  he  was  entitled  to  it 
under  the  circumftances,  as  a  way  of  neceffity  5  and 
inalinuch  as  his  replication  admitted  the  continued  nfer 
of  it  down  to  the  commencement  of  Mr*  Bochxtfi 
unity  of  poflefficn,  and  that  Mr.  Baehuell  had  no  other 
way  to  Burn  Clojt  but  only  through  die  place  in  which) 
during  his  unity  of  pofleffion,  it  was  not  very  intelli- 
gible how  he  could  difpute  the  continuance  of  the  war 
after  the  Plaintiff's  purchafe.    If  it  were  a  way  o( 
neceffity  before,  it  is  difficult  to  conceive  how  it  w* 
not  a  way  of  neceffity  after  that  alienation  by  Bochvd 
to  the  Defendant.    In  &e  cafe  in  LuHoycb^  Girdkr,  in 
fupport  of  the  demurrer,  cited  the  cafes  of  Ddl  ?.  A*- 
tborpe,  Cro.  EL  300.,  and  1  Ro.  Ab.  935.  C.  pl.%  &  9., 
(but  thofe  are  not  cafes  of  a  way  of  neceffity,  bat  of  an 
ordinary  way,  the  extinguifltment  of  which  by  unity  of 
pofleffion  needs  not  to  be  queftioned,)  and  Chwen>  121 
But  the  Court  over-ruled  the  demurrer,  upon  the  ground 
that  the  way  pleaded  was  a  way  of  neceffity,  and  that 
it  was  for  the  public  weal  that  the  land  IbouM  not 
be  unoccupied.      Lutiv.  alfo  ekes  Fader  v*  Wdfrd) 
2  Sid*  39. 

Selton  in  fupport  of  the  rule.    It  is  impoffible  to  main- 
tain the  verdict  on  the  fourth  iffue.     A  way  of  necef- 
fity, like  all  other  ways,  i§  exUii<5l  by  unity  of  poflef- 
fion 
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Son.  No  fnch  iray  therefore  exifted  during  Mr.  Back- 
ttWTa  GfiultaMoHs  feiGn*  A  way  oF  ntoefity  is  a  way 
by  gtant,  not  inde«d  exprefled,  but  implied  t  if  a  vendor 
fells  a  clofe  Surrounded  on  all  fidtfs  but  one  with  the  Cou* 

bod  of  (hangers,  aad  on  that  one  fide  by  other  land  of 
the  grantor,  and  if  there  be  no  accefc  to  it  but  through 
fuch  other  land  of  the  grantor,  and  he  make  no  exprefs 
grant  of  way,  theft  by  implication  a  way  of  neceffity 
through  the  other  hind  of  the  grantor  axifes;  but  the 
tight  of  way  only  arifes  when  there  is  no  other  poffibte 
legal  mode  of  getting  at  the  land :  Pom/ret  v .  Rscroft, 
I  William's  founders*  322.  b.  n.%  Hmotmt  v.  Fredrfinf 
8 L  R.  50,  and  all  the  other  authorities,  eftablifh this 
point.  If,  therefore,  the  fale  be  made  to  the  owner  of 
an  adjoining  clofe,  inafmuch  as  he  has  another  mode  of 
weefs  to  the  land  which  he  purchafes,  nlmely,  from  his 
own  clofe;  no  way  of  neceflky  refults  from  that  con- 
itjance :  aad  in  fnch  cafe,  inafmuch  as  that  which  a 
man  grants  nraft  be  parcel  of  his  own  eftate,  and  fince 
the  vendor  had  alienated  Long  Furlong  without  any  re* 
iervation  before  he  fold  Barn  Clofe,  and  had  the  means 
tofatisfjj  out  of  his  own  adjacent  clofes,  TongwllClcfe 
and  The  Hop-gromnd,  this  refulting  right  of  a  way  of 
neceffity,  the  way  over  Long  Furhng  did  not  again  re- 
vive by  reafoa  of  his  fubfequent  (ale  of  Born  Cleft. 
Then  was  no  faft  on  this  iffue  which  ought  to  hare 
been  left  to  the  jury  •,  it  was  a  queftion  of  law,  which 
fa  Judge  who  prefided  aught  to  have  difpofed  of  in 
iarour  of  the  Plaintiff,  who  was  right  in  his  allegation, 
fat  no  fuch  way  of  rjeceffity  e*ifte<L  In  this  cafe  Mr, 
Bactmll  divided  his  eftate  into  lots  fuitable  to  the  eon* 
▼enisnee  of  the  pwrctafers,  and  expo  fed  them  to  fale  by 
laftion.  Long  Furling  was  one  lot,  Barn  Clofe,  Tong* 
v*U  Clofe %  and  The  Hop-ground  formed  another  lot; 
they  wete  purpofely  fo  arranged  that  the  rights  of  way 
of  the  one  might  not  interfere  with  the  other,  but  that 
Vol.  V.  Z  the 
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the  purchafer  of  each  lot  might  hare  accefs  to  it  on 
one  fide  from  a  public  road,  and  might  pafs  from  one 
of  hi*  fields  to  another  without  interfering  with  his 
neighbours :  it  was  never  intended  to  fell  with  Barn 
Chfe  a  right  of  way  over  Long  Furlong,  nor  was  any 
fitch  referved  in  the  conveyance.  The  P&utiff  hougkt 
Long  Fwkng%  which  was  the  third  lot*  at  .the  autoi 
and  it  may  be  inferred  that  he  gave  the  higher  price  for 
it  on  account  of  the  convenience  of  that  ajrrajgemcat; 
the  fourth  lot,  comprehending  the  other  thice.dofa 
was  bought  in  at  the  auction,  and  afterwards  fold  ft 
the  Defendant  by  private  contra£h  The  particulars  of 
the  (ale  exprefled  no  refervation  of  any  right  of  way  o?er 
Long  Furlong. 

Heath  J.  The  way  winch  it  is  contended  for  the 
Plaintiff  that  the  purchafer  has,  is  through  the  pur? 
chafer's  own  land ;  but  fuppofe  that  Barn  Chfe  had 
been  bought  by  a  ftranger,  would  there  not  in  that  cafe 
have  been  a  way  of  necefltty  to  go  to  it  ? 

Chambre  J.  The  Plaintiff  has  gone  into  tbeqoef* 
tion  whether  the  vendor  granted  a  way  to  this  field  am 
Tongwtll  Ctoft,  before  the  jury,  and  they  have  difaffirmed 
it :  befides,  nothing  of  this  hiftory  of  the  au£tion  was  if 
evidence. 

Dallas  J.  The  queftion  on  the  ififue  is,  whether 
there  were  any  other  way :  the  evidence  on  the  Defend- 
ant's fide  is,  that  there  was  no  other  way ;  the  Plaintiff 
meets  that  by  evidence  that  there  is  another  way,  though 
not  quite  fo  convenient,  and  the  jury  have  had  it  before 
them,  and  have  difaffirmed  the  exigence  of  any  other 
way. 

Rule  difchargei 
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Croft  and  Another  v.  Johnson  and  Another,  Feb.  x. 

Bail  of  Jones. 

J>RLL  Sefjt.  had  on  .a  former  day  in  this  term  ob-      If  *  Plaintiff 

toned  »  rule  mfi  to  fet  afide  this  judgment  againft  ^*?fi 

the  bail,  and  the  execution  thereon  iflued  and  executed,  ments,  and  poft- 

withcofts,  Upon  the  ground  that  the  bail  were  dif-  ?<»"**«  OT- 

ment  of  any  uv 
charged  fay  the  Plaintiff  haying  accepted,  without  their  ftaiment  to  a  later 

confeut,  a  cognvuit  from  the  Plaintiff  in  the  original  date  than  the 
attorn,  for  the  payment  of  the  debt  and  cofts  by*n-  S^uff^ojli 

ftalmeotS*  with  diligence, 

have  obtained 

Mar/ball  Serjt.  (hewed  caufe,  upon  the  general  prin-  ictuion,  the  bail 
ciple,  that  die  acceptance  of  a  ngnruti  is  no  difcharge  *«  difcharged. 

ofthebaiL   • 


The  Court  enquired  whether  judgment  could  have 
been  had  in  the  original  action,  and  execution  iflued, 
before  the,  time  fixed  for  payment  of  the  lateft  inftal- 
roent,  and  finding  that  fuch  was  the  cafe,  they  made 

the 

Rule  abfolute. 


Z  2. 
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.  /*?.  Rued  and  Others,  Aflignces  of  W.  Coom,  u  | 

G.  Goofer* 

A  mogalnnce  JfAUGHAN  Serjt.  had  on  a  fornier  day  obttineda  I 
t^to^n™  m]t  «5*  to  fet  afide  the  writ  of  fieri  f*wt  and 

itouble  tht  Aim      evecutton  had  thereon,  upon  the  ground  that  the  execs-  , 
[^  j*  *ho  .  ticm  was  tewed  In  Littctlnjbirt  on  the  ad  of  Dtadtr^ 
toot  fey  theexe-    *n<*  that  at  an  earlier  hour  on  the  fane  day,  the  Plaintiff 
cation.  w*s  ferved  with  an  allowance  of  a  writ  of  error,  aai  i 

^AndtheCouit  ^  ba},  |n  ^^  ^^  put  in  on  that 4th^of  D#«»fcr, 

the  bail-piece  to     and  notice  thereof  fenred  on  the  fame  day. 

be  amended  by  I 

multy  *in  order  Sbepherd%  SoRek*r*Gemrat3  (hewed  cmfe,  epoe  the 
to  defeat  the  exe-  ground  that  the  rerdi£t  obtained  was  for  Jj8y/^  and 
cation.  ^  rec0gniaancc  0f  fafi  fa  error  was  in  i6co/.  only,  J 

inftead  of  2778/.,  the  double  of  die  judgment,as  it  ought 
to  have  been.  , 

Vautfyan)  in  fupport  of  the  Tide*  prayed  thathemigk 
be  permitted  to  amend  this  mifprifion  in  the  bail^piect, 
and  that  it  might  operate  as  a  fuperfedea*. 

The  Court  refufed  the  amendment,  nnd  held  that  bail 
in  a  left  fum  than  the  ftatute  required,  wis  equitta"0 
no  bail  at  all,  as  to  the  purpofe  of  (laying  execution, 
and 

Difcharged  the  Rule. 
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Doz,  tfrt  tEe  Demifes  of  Christopher  Parkin    %    j^.3# 
and  James  Wilkimsok,  v.  ParkIn. 

THIS  ejeSment  was  "brought  to  recover,    amongft      DevHeofall 
other  premifes  in  Thurgoland*  in  the  County^of  Tori,  "^  njefluaget  to 
the  Totittne  Inn  and  nine  acres  of  land.     Upon  the  trial     *  occupation. 
before  1hompf,n  B.  at  the-  Tori  fpring  affizes  18 13,  a  The  teftator  had 
wnlift  was  found  for  the  Plaintiff  for  all  the  jvemifes  l™  J^JSeh^ 
in  the  declaration,  lubjeft,  as  to  the  Tontine  Inn  and  occupied  only  _' 
the  nine  acres  of  land,   to  a  cafe,  which  ftated,  that  one:  Held  that 
11  Jfyb  Parkin  f  by  will  of  1  ft  February  1800,  devifed  j£^  by  the 
all  his  meffuages,  tenements,  lands,  grounds,  heredita-  derife. 
ments,  and  premifes  fituate  at  or  in  the  townfhip  of       *?/?£/?    ftf/ 
Thurgoland,  in   the  parifh   of  Silk/lone    and    county  of     '  O  / 

ftrl,  and  then  in  his  own  occupation,  with  the  appur-  ^^/}  J J/j^rif  9  fT? 
tenances,  unto  the  PlaintifPs  leffor  Wilklnfint  to  hold  to 
Within/on,  his  executors,  adminiftrators,  and  affigns, 
from  and  immediately  after  the  teftator's  deceafe,  for  a 
term  of  500  years,  fam  waftc,  upon  the  trufts  therein- 
after declared,  and  after  .the  determination  thereof,  and 
in  the  mean  time  fubjeft  thereto,  he  devifed  all  and 
every  his  faid  mefluages,  tenements,  clofes,  lands,  here- 
ditaments, and'  premifes  iituate  at  or  in  Tburgoland 
aforefaid,  with  the  appurtenances,  unto  %is  fon,  (the 
PlaintifPs  leffor)  Chrtfiopher  Parkin,  his  heirs  and  affigns 
for  ever :  and  m  cafe  of  his  death  before  he  attained  the 
ag*  of  at  years,  without  lawful  iflue,  then  the  teftator 
devifed  the  faid  laft-mentioncd  hereditaments  and  pre- 
raifes  unto  and  equally  amongft  the  furvivors  or  fur- 
vivor  of  all  the  teftator's  fons  and  daughters,  fliare  and 
bare  alike,  to  hold  to  them  their  heirs  and  affigns  for 
*w,  as  tenants  in  common."  And  the  teftator  further 
bequeathed  to  his  fon  Chrtfiopher  Parltn,  «  all  and 
(very  the  cattle,  ftock,  quick  and  dead,  and  implements 
Z3  of 
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1814.  of  hufbandry,  crops  of  corn,  com  growing  or  in  the 
ftnw,  and  ail  other  his  perfonal  efiefibs  whatibeier, 
which  (hould  at  die  time  of  his  death  happen  to  be  in, 
upon,  or  belonging  to  his  faid  eftate  and  premifes  at  or 
in  Tburgoland  aforefaid,  then  in  his  own  occupation." 
The  Defendant  Parkin  was  the  teftator's  eMeft  fen. 
The  teflator  at  the  time  of  making  Jus  will  was  fated 
in  fee  of  a  mefluage  and  five  acres  of  land  called  S/rag 
Houfc,  for  which  the  jury  found  an  abfolute  verdici  for 
the  Plaintiff,  they  having  found  that  fuch  premifes  wci: 
in  the  occupation  of  the  teftator  at  die  time  of  makfcg 
.  his  will,  and  the  teftator  was  alfo  at  the  time  of  making 
>  his  will  feifed  in  fee  of  the  faid  inn  called  the  Tontkt, 
and  nine  acres  of  land,  but  which  inn  called  the  Zwtfiw, 
and  nine  acres  of  land,  at  the  time  of  making  his  will 
were  not  in  his  own  occupation.  The  qucftion  (or 
the  opinion  of  the  Court  was,  whether  the  Plaintiff 
were  entitled  to  recover  the  inn  called  the  Tontice  and 
the  nine  acres  of  land,  and  the  verdidk  was  to  be  entered 
accordingly. 

Copley  Serjt.,  for  the  Plaintiff,  contended  that  the 
premifes  in  difpute  either  were  comprized  in  the  term 
of  500  years  devifed  to  Willunfonf  or  at  all  events  paffed 
by  the  devife  to  Chriftopbcr  Parkin.  The  words  «  isow 
in  my  own  occupation"  are  not  to  be  taken  as  defcrip- 
tive,  and  1  therefore  reftri&ive  of  the  generality  of  the 
words  of  the  devife :  the  evidence  of  the  ftate  of  the 
lefibr's  property  renders  that  conftruftion  impoffible. 
Effe£t  moll  be  given  to  all  the  words :  he  devifes  all 
his  meffuages,  and  unlefs  the  Court  can  fuftitute  met 
fuage  for  meffuages,  they  cannot  adhere  to  the  restric- 
tive defcription :  inftances  where  the  largenefs  of  the 
devife  has  been  held  to  prevail  over  the  apparent  reftric- 
tion  impofed  by  fubfequent  defcription,  are,  1  Bufft.\lV 
JHtrrc/fY.  Nichols,  the  teftator  having  a  moiety  of  lands 
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in  Efirx,  and*  a  moiety  of  lands  ia  Kent,  «•  as  to  his  1814. 

moieties,  he  devifed  all  hk  moieties  in  JT*0/  waXoTbtmaJ 
BcarUockJ*  *nA  made  no  mention  of  his  moiety  in  Ejfkc  \ 
ind  the  Omit  held  that  as  well  the  moiety  in  Effroc  as 
that  in  J&w*  paflcd  by  this  dcrifis.     So  St.  John  v.  2)6r        Paub*. 
2ty%  jf  Winton^  Cvwp.  94.    Devife  of  ".  all  my  advow- 
fona,  lands,  &c«,  and  real  eftate  whatever,  fituate  in  the 
county  of  Hatttty  for  the  purchafe  whereof  I  hare  al- 
ready conira&ed  and  agreed."    The  teftator  bad  before 
his  will  made,  taken  a  conveyance  of  the  advowfon  of 
Uottisfofttf  in  Hantt,  and  had  contra&ed  fc>r  the  pur- 
chafe  of  the  advowfon  of  Abbotts  Ann.    The  Court  of 
King's  Bench  thought  that  the  plurality  of  the  advowfons 
was  not  reftrided  by  the  circumftmace  that  one  of  them 
had  ceafed  to  reft  in  contrail*    In  the  fame  cafe  indeed, 
2  Bl.  Rip.  93  2.,  this  Court  thought  otherwife,  but  Smytb* 
C.B.  was  of  opinion  with  the  Court  of  King's  Bench,  and 
the  Honfe  of  Lords  affirmed  the  judgment  of  that  Court, 
7  Bra.  P.C.  353.    This  is  not  a  gift  of  «  all  fuch,"  or 
"  fo  many"  of  my  mefluages  as  are  now  in  my  occupa- 
tion, but  "  all  my  mefluages,"  and  the  word  all  raufl 
be  reje&ed,  if  the  devife  is  limited  to  what  was  in  his 
own  occupation,  for  he  occupied  only  one.    But  if  not 
included  in  the  term  devifed  to  Wilkinfon*  yet  it  pafles 
by  the  devife  to  C.  Parkin  of  all  his  /aid  mefluages  in 
Tburgdand,  for  the  word  faid  is  not  neceffarily  reftri&ive, 
and  his  ufe  of  the  words  "  laft  mentioned9'  in  the  third     , 
devife  over  in  cafe  of  the  death  of  C.  Parkin  under  21, 
confirms  this  interpretation.      Boocher  v.  Samford%  Ero. 
EL  113.    The  teftator  having  a  houfe  and  fix  acres  of 
land  in  Eblcy*  occupied  for  60  years  with  other  lands 
not  in  EbUy,  devifed  "  the  tenement  with  the  appurte- 
nances wherein  H.  B.  dwelleth  xnEbley ;"  and  it  was  held 
that  all  the  lands  paffed  by  it.     {Heath  J.     The  land 
pafled  as  being,  though  not  ftricUy  appunenant,  con- 
ne&cd  with  the  houfe:  but  rights  not  in  EbUy  -might 

Z  4  appertain 
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1814.  appertain  to  a  houfe  in  Eblej*  therefore  the  cafe  is  not 

applicable.]  Hears  choral  of  LitcbJM  ▼•  Ajrest  W. 
Jon,  435.  Debt  fpr  fubtra&ion  of  the  tidies  of  140 
acres  of  land  in  Chefterton%  due  tp  the  PLiiiuife  under 
a  grant  of  the  tythes  of  the  re&ory,  all  which  were 
lately  in  the  tenure  of  Margaret  Petto^  widow  i  tin 
tythes  of  thefe  140  acres  were  never  in  her  occupation) 
yet  the  Court  held  that  they  paflcd  by  the  grant,  and 
thefe  words  were  no  reftri&ipn  of  the  grant,  but  a  mere 
affirmation  of  the  parties.  In  the  principal  cafe  too  it 
is  but  an  additional  defcription^  and  now  in  my  oc- 
cupation. 

* 

The  Court  ©Weired  that  BL  reports  that  in  BlJJx 
r.  Tie  Bijhop  ofWinton*  the  other  three  Barons  concurred 
with  the  Court  of  Common  Pleas,  which  opinion  was 
■If©  ftrongly  fuppdrted  by  Lord  dfjleyt  Chancellor,  2nd 
Lord  Camden^  the  only  two  law-lords  who  were  prefer 
In  the  Houfe  of  Peeva,  and  it  was  afterwards  propofed 
to  re-hear  it :  therefore  the  authority  of  that  cafe  was  not 
of  much  weight :  they  ftopped 

Vaughan  Serjt.,  who  was  to  have  argued  for  the  heir 
at  law ;  and  held  that  the  words  were  clearly  re-, 
ftriftive. 

Judgment  fpr  the  Defendant. 
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Mendez  v.  Bridges.  J&*» 

THIS  was  in  aftion  upon  the  cafe  brought  againft      A  fcerifFwha 

thefheriff:  the  firft  count  was  for  an  efcape,  the  ***•  »  WMwii*, 

*  and  on  enquiry 

fecond  for  not  arrefting.'    Upon  the  trial  of  this  caufe  denies  that  h* 

before  Lord  ElUnborough  C.  J.,    the  officer  who  was  ha*  t**en  *ie, 

called  for  the  Plaintiff  to  prove  the  delivery  of  the  writ  foet  fue(j  fw 

to  the  (herifF,  and  the  efcape,  dated  that  the  arreft  was  efeap*. 

made,  and  that  the  Iheriff  aflually  did  take  a  bail-bond,  t  **}*. wotdi 

be  h?u>U  m  mi 
and  the  bail-bond  was  produced.     The  Plaintiff  proved,  -gftion  for  QOg. 

that  upon  inquiry  made  at  the  Iheriff 's  office  for  the  *%nuif  «n  r»> 

bail-bond,  in  order  to  take  an  aflignment  of  it,  a  clerk  * 

in  the  office  had  returned  for  anfwer,  that  there  was  no 

bail-bond ;  relying  upon  which  information,  the  Plaintiff 

brought  this  a&ion.  v    Lord  EUenhraugh  thought  that 

although  a  clerk  in  the  office  chofe  to  tell  an  untruth 

refpe£Ung  the  bail-bond,  whether  that  might  or  might 

not  afford  aground  for  a  different  form  of  a&ion  againft 

the  fherifrV  it  certainly  would  not  enable  the  Plaintiff 

to  maintain  the  prefenr  a&ion,    and  he  dirc&ed  a 

nonfuit.  * 

-ff^Serjt.  in  the  lad  term  had  obtained  a  rule  tiift  to 
fet  afide  the  nonfuit  and  have  a  new  trial,  upon  the 
ground  that  the  Defendant  was  eftopped  by  his  ftatement 
that  he  had  taken  no  bail-bond,  from  afterwards  con* 
tending  the  contrary. 

Shepherd,  Solicitor-General,  now  (hewed  caufe,  an^ 
Vaugban  Serj*,  endeavoured  to  fupport  the  rule. 

Heath  J.  The  Plaintiff  might  have  recovered  on  a* 
count  for  not  affigning  the  bail-bond. 

Dallas 


|atf 


1814. 


CASES  in  HILARY  THRU 

Dallas  J.  The  Plaintiff  ought  to  have  tanghtin 
a£tionfor  notafligning  the  bail-bond,  with  a  count  for  a 
efcape,  in  cafe  it  fliould  turn  out  that  he  had  not  taken 
one* 

Rulediftharged, 


fck.A. 

Proof  of  pof- 
feflion  of  land 
and  pernancy 
of  the  rents  is 
prim  J  facie  evi- 
dence of  a  (eiiin 
in  fee  of  the 
perion* 

But  proof  of 
40  years  fubfe- 
quent  pofleflion 
by  a  daughter 
while  a  fon  and 
heir  lived  near 
and  knew  the  fail, 
is  much  ftronger 
evidence  that  the 
fiift  poflcflbr  had 
only  a  particular 
eftate. 


Jayns  v.  Price. 

'T'HIS  was  a  writ  of  right,  brought  to  recover  a  toft 
and  five  acres  of  meadow  and  pafture  in  Stireba^ 
ton.  The  demandant  counted  upon  the  feifin  of  Am 
Jayne,  widow,  his  grandmother,  and  that  from  her  the 
.right  defcended  to  Wnu  Jaync,  her  fon  and  heir,  and 
that  from  Wm.  Jayne%  the  fon  land  heir  of  Ana,  the 
right  defcended  to  the  demandant,  who  now  demanded 
as  fon  and  heir  of  Wnu  Jayne%  the  fon  and  heir  of  iw. 
The  tenant  joined  the  mife  on  the  mere  right.  Upon 
the  trial  of  the  caufe  at  the  Gktuejler  fornmer  afe 
1813,  before  Bayley  J.,  the  pedigree  was  proved  as 
averred.  John  Jayne,  the  youngeft  fon  of  AimJ*}** 
proved  that  Ann  Jayne  was,  in  her  lifetime,  for  man? 
years  in  pofleflion  of  the  premifes,  and  that  (he  after- 
wards let  them  to  her  fon  Wm.  Jayne  deceafed,  who 
paid  rent  for  them,  until  her  death.  She  had' been  dead 
42  years,  fince  which  time  her  fon  TVUHmrt  never  had 
had  pofleflion,  but  after  her  deceafe  her  daughter  B- 
zaheth  Price,  who  was  younger  than  he*  fon  JPifc 
received  die  rents  of  the  premifes  daring  her  life,  which 
was  for  14  or  15  years;  (lie  was  dead,  and  the 
tenant,  her  grahdfon,  was  now>  in  pofleflion  of  the 
premifes,  her  fon  William  Price,  the  tenants*  father, 
paving  died  in  the  life-time  of  Elizabeth  Price.  The 
Demandant'  and  hii  fathetiiad  (or  many  years  lived  in 
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the  ptrifli  of  SuGetrgfs,  Somerfet,  within  fixer  feven 
miles  of  the  land.  Bayley  h  left  it  to  the  jury  to  con- 
-fider,  whether  they  were  fatisficd  that  Ann  Jaynt  was 
erer  feifed  in  fee:  no  title  deeds  were  (hewn  j  her  oc- 
cupying the  land,  and  letting  it  to  her  fon,  did  not 
ncceffarily  import  a  feifin  in  fee.  They  might  have 
been  derived  out  of  fome  lefler  eitate.  There  might  be 
2  title  by  which  {he  held  the  premifes  under. fome  will 
or  deed  which  did  not  appear,  pofflbly  a  will  of  the 
deceafed  huiband  of  Ann  Jayne :  if  the  Mrill  concerned 
hod  only,  it  was  very  probable  that  it  would  not  be 
regiftered.  William,  the  fon  of  Ann  Jayne,  might  pro- 
bably know  fomething  of  the  title,  and  that  would  ac- 
count for  his  permitting  his  After  to  occupy  the  land* 
which  it  was  improbable  that  he  mould  do,  living  fo 
near  to  the  premifes  as  he  did,  if  they  had  defcended  to 
himfelf  in  fee.  The  jury  thereupon  found  that  there 
was  no  feifin  in  fee  of  Ann  Jayne,  and  gave  their  verdi£fc 
for  the  tenant. 

Shepherd  Serjt.  in  Michaelmas  term  18x3,  moved  to 
fet  afide  die  verdifik  and  have  a  new  trial,  upon  the 
ground  of  a  mifdire&ion  of  the  learned  Judge,  for  that 
the  pernancy  of  the  rents  and  profits  was  primd  fane 
evidence  of  the  feifin  in  fee  of  Ann  Jayne,  and  no  evi- 
dence had  been  adduced  to  rebut  it.  If  poffeffion  for 
any  number  of  years  lefs  than  60  was  to  he  left  to  a 
jury  as  evidence  of  a  conveyance  or  title,  there  would 
be  altogether  an  end  of  the  remedy  by  writ  of  right ; 
for  after  20  years'  pofieffion,  a  conveyance  would  always 
be  prefumed.    The  Court  granted  a  rule  nifi. 

Vaughan  Serjt.  {Lens  Serju  being  indifpofed)  fliewed 
caufe  againft  this  rule. 

Shepherd,  Solicitor-General,  endeavoured  to  fupport  the 
rule,  on  the  principle  that  pofieffion  is  evidence  of  feifin 

in 
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is  fee,  and  that  the  prefumption  is  in  favour  of  the  fee, 
and  not  of  any  lefs  eftate.  It  might  indeed  be  re- 
butted  \  but  in  this  cafe  there  were  no  deeds  prodused  to 
rebut  it.  f 

Heath  J.  Nothing  can  be  clearer  than  this :  a  pre- 
fumption may  be  rebutted  by  a  contrary  and  ftronger 
prefumption :  in  this  cafe  the  contrary  prefumption, 
arifing  from  the  circumstances,  is  much  ftronger  than 
Che  prefumptibn  of  the  feifin  in  fee.  The  diredion  of 
the  learned  Judge  was  perfe£Uy  clear  and  right. 

Chamsre  J.  It  would  make  writs  of  right  the  moil 
jnifahievous  proceedings  in  the  world,  if  this  doftrine 
could  prevail,  that  becaufe  a  fimple  poffeffion  is  (hewn 
to  have  extfted  40  years  ago,  without  any  account  of 
the  title,  all  the  fuceteding  adverfe  pofleflion  (hall  tfcer*. 
&ie  be  put  out  of  confederation.  The  coun&l  for  the 
Demandant  mi  (lakes  the  nature  of  the  evidence  of  the 
feifin  of  Ann  Jaync :  he  argues  as  if  her  poffeffion  were 
ebnclufive  evidence  of  hetf  feifin,  unlefc  the  contrary 
can  be  (hewn  by  the  production  of  deeds.  But  die 
cafe  is  not  fo ;  and  where  is  the  ftronger  prefumption 
in  this  cafe  ?  U  very  &r  preponderates  in  favour  of  the 
tenant. 

Dallas  J.  concurring, 

The  Rule  was  discharged. 
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Epfurth  v.  Smith. 

THIS  was  an  a&ion  upon  a  policy  of  infurance  upon 
goods  at  and  from  KhiA  in  Denmark  to  Liverpool. 
The  (hip  had  a  Britijb  licence,  dated  the  2 lit  of  Scptcm- 
her  181 2,  for  four  months  :  (he  had  firil  been  delayed 
by  the  neceflity  of  repairing,  but  (he  had  her  cargo 
(hipped  in  the .  courfe  of  the  month  of  Oclober  5  the 
froft,  however,  fetting  in  early  and  fevere,  (lie  was"  com- 
pelled to  wjnt?r  in  Jier  port  of  loading.  She  ultimately 
failed  on  the  19th  of  February,  near  a  month  after  the 
expiration  of  the  licence-  Upon  the  trial  of  the  cau(e 
before  Mansfield  C.  J.  at  Guildhall,  at  the  fittings  after 
Tfiuitj  term  181  3j  it  was  objeQed  that  the  voyage  was 
not  protected  by  this  licence.  Ma/isfieldC.}.  left  U 
to  the  jury,  whether  the  vcflei  failed  as  fcon  as  (he. 
could,  and  wafr  necefiarily  delayed  for  repairs  and  by 
thefroftj  upon  which  points  the  jury  found  a  verdift 
for  the  Plaintiff",  fubjeft  to  the  queftion  whether  the 
licence  extended  to  a  cafe  of  unavoidable  delay,  and 
Lens  Serjt.,  in  Michaelmas  term,  had  obtained  a  rule 
nifi  to  fet  afide  the  verdi&  and  antor  a  nonftik/obferving 
that  the  (hortnefs  of  the  diftance,  Khlel%  not  being 
above  a  fortnight's  fail,  rendered  it  an  inftance  of  iney- 
cufable  negligence  in  the  owner,  that  he  had  not  pro- 
cured a  newTiceflce  previous  to  the  failing  of  the  flup. 
He  alfo  moved  upon  the  ground  of  furpri2e,  and  fup- 
preffion  of  the  (hip's  papers. 


A  licence  by 

the  king  in  coun- 
cil legalize*  the 
prof-cution  of  the 
intended  adven- 
ture, after  the  time 
fpecified  in  the 
licence  hat  ex- 
pired, if  the  delay 
were  can  fed  by 
unavoidable 
neceflity. 

Whether  the 
v°yage  pjroteaed 
commence  after 
the  licence  ex- 
pired or  before. 


N 


Shepherd,  Solicitor  ^General,  now  (hewed  caufe :  he  ob- 
(erred  as  to  the  firft  point,,  that  all  the  Courts  had  now 
held,  that  where  veflels  are  detained  by  inevitable  ne- 
ceflity they  may  ftill  have  the  benefit  of  the  Kcence. 
i  ■   Groning 
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1  j  iujfc  sa. 

Vaugban  Serjt.,  in  fupport  of  the  rulet  drew  adit 
tinftion  between  die  cafes  where  the  licence  expired 
pending  the  voyage,  and  thofe  where  the  licence  ex- 
pired before  the  voyage  commenced,  contending  that  ia 
the  latter,  the  voyage  was  not  prote&ed. 

Ptr  Cttriam.  The  diftin&ion  is  immaterial;  tie 
fame  principle  of  inevitable  neceffity  extends  to  the  one 
cafe,  as  to  the  other.  The  point  is  fettled  by  many  cafes. 
We  are  all  of  opinion  there  ought  to  be  no  new  trial. 
The  evidence  is  very  &ti$fa£tory  that  the  veffel  vas 
prevented  from  failing  by  the  froft. 

As  to  the  other  points,  the  Court  held  upon  the 
facb,  which  appeared  in  evidence,  that  there  was  m 
ground  for  a  new  trial. 

Rule  difchargei 


IT  a  Plaintiff, 
having  (erved  an 
irregular  procefg, 
the  Defendant 
gnret  him  notice 
of  the  irregularity* 
and  that  if  he 
proceeds  thereon 
the  Defendant  wfll 
move  to  At  afide 
the  proceeding*, 
this  is  an  excep- 
tion to  the  ordi- 
nary rule,  that  the 
the  other  party  hat 


Topping  v.  Fcge  and  Ingram. 

T^HIS  was  an  a&ion  of  replevin.  The  Plaintiff  fori 
out  a  writ  olponey  and  ferved  a  fummons  on  oik 
of  the  Defendants*  upon  the  3d  of  February  1813:  the 
Defendant  conceiving  that  proceedings  by  luminous  and 
SJhingas  in  replevin  as  well  as  in  other  actions  werc 
regulated  by  the  ftatute  51.  Geo,  3.  c.  124.  gave  him 
notice  that  his  fummons  was  irregular,  and  that  if  k 
took  any  further  proceedings  thereon,  a  motion  irotild 
be  made  to  fet  them  afide.    The  Plaintiff,  however,  upon 

party  applying  to  let  afide,  irregular  proceedingi  muft  come  befo* 
taken  any  further  ftep  in  the  caufc. 

the 
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the  13th  erf  J***  entered  an  appearance  for  the  Defend- 
ants, and  afterwards  figned  an  interlocutory  judgment : 
the  Plaintiff  having  given  notice  to  the  Defendants  of  ex- 
ecuting* writ  of  inquiry,  SAr^&rr^  SoKcitor-General,  had 
on  a  former  day  in  this  fiem  obtained  a  rtde  mfi  to  fet 
afide  the  judgment  for  irregularity  upon  three  grounds  \ 
i.  that  the  ftatute  51  G.  3.  c.  124.  f.1.,  authorizing  the 
Plaintiff  to  enter  a  common  appearance^  for 'the  Defend- 
ant, does  not  extend  to  a&ions  of  replevin.  2.  That  if 
it  does,  yet  die  flatute  makes  it  a  condition  precedent 
that  there  ihould  be  written  under  the  fummons  the 
Englifb  notice  given  by  that  a£fc;  and,  3.  that  there 
ftioukl  be  an  affidavit  of  the  fervice  of  the  fUmftions  with 
fuch  an.  Englifb  notice  thereunder-written,  neither  of 
which  requifites  had  been  complied  with  in  this  cafe. 

Vaughan  Serjt.  now  (hewed  caufe  againft  this  rule} 
finding  that  he  could  not  fuftain  the  procefs  as  regular, 
he  reforted  to  the  ground  that  the  Defendants  had  waived 
all  irregularities  by  not  coming  to  rectify  them  in  the 
firft  inftance,  having  lain  by  and  permitted  the  Plaintiff 
to  proceed.  Downs  v.  W'uhtr'mgtm^  ante,  2.  243.  Har- 
ris v.  Mullttty  ante,  1.  59.  The  irregularity  was  in  the 
fummons  fued  out  on  the  3d  of  February  :  on  the  5th  of 
February  the  Defendants  took  out  a  fummons  for  going 
before  the  protlionotary  for  the  fame  purpofe  :  they  are 
therefore  too  late  to  make  this  application. 

Shepherd  in  fupport  of  the  rule.  It  would  have'  put 
the  Plaiptiff  to  an  unneceffary  expence,  if  the  Defendant 
had  in  the  firft.  inftance  loaded  him  with  the  cods  of  a 
rule  to  fet  afide  the  proceedings ;  the  Defendants  did 
what  was  fufficient  in  giving  notice  of  the  irregularity, 
aadappriftig  the  Plaintiff  that  if  he  took  further  proceed- 
ingsa  an  application  would  be  made  to  fet  them  aflde. 
It  is  therefore  by  his  own  fault  that  he  is  put  to  the  ex- 
pence 
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ili4»         pint*  of  anfwering  this  rate.    Secondly,  the  mtttor 

^■m//       complained  <f  is  not  tho  irregularity  of  the  fumtnow, 

v#  which  might;  be  pafled  over  el  a  nullity*  but  that  the 

Fogs.  Plaintiffs,  relying  on  that  irregular  procefs,  have  enteral 

an  appearance  for  the  avowant  without  ohfening  tk 
vequifites  of  the  ftatute.  It  was  impoffiWe  for  tk  De- 
fendant to  make  this  application  in  Michaelmas  \ms 
becaufc  the  Plaintiff  delivered  this  notice  of  executing  i 
writ  of  inquiry  to  ofte  of  the  Defendants  in  perfon,  al- 
though they  had  an  attorney,  and  gave  it  fo  late  in  the 
term  that  the  motion  could  not  be  made  within  the 
term :  but,  the  earlieft  notice  had  been  given  by  the  De- 
fendants of  their  intention  to  make  this  motion:  the 
Plaintiff  neverthelcfs  had  afterwards  proceeded  to  at* 
cute  his  writ  of  inquiry  in  the  vacation. 

Heath  J,  The  Court  is  of  opinion  that  the  int. 
gularity  is  not  waved,  and  that  the  judgment  muft  be 
fct  afide. 

Chambke  J.  adverted  to  the  artifice  of  the  Plaintiff  in 

delivering  the  notice  of  the  writ  of  inquiry  to  one  offfie 

Defendants  in  perfon,  when  they  had  an  attorney  in  tk 

caufe,  by  which  they  were  prevented  from  making  a* 

>  application  to  the  Court  in  that  term. 

Dallas  J.  The  Defendants*  proceeding  is  perfefilj 
right*  They  difcover  an  irregularity,  and  give  thePiau> 
riff  notice  that  it  is  fuch,  and  that  if  the  Plaintiff  wi3 
ftop  herei  to  fave  ezpence,  the  Defendants  yill  ** 
move  the  Court  \  the  Plaintiff  takes  a  proceeding  beW 
rtie  Defendants'  backs,  and  then  when  they  come  to  fa 
it  afide,  contends  that  they  have  waived  the  irregularis 
•The  Plaintiff  has  brought  all  this  expence  on  himfetf  bf 
his  own  fault. 

Rule  abfoltf* 


Hfr  mi  fati-ioihttti  Yeab  of  GEO&GE  III.  jft 

*:         1814. 


Prince  and  Others  1/.  Nicholson,  Executor  of        **  i- 
Nicholson* 

plE  plaintiff  declared  for  goods  fold  and  delivered      Ap1tt/*u 

to  the  teftator*  money  lent  to  him,  money  paid  far  nuancc  ££&* 

liim  and  upon  ap  account  ftated  with  him*    The  De»  pleaded  at  ntf 

fendant  firft  pleaded  the  general  iffue,  and  afterwards  oil  ^,^h^h 

SaturJaj  next,  after  eight  days  of  Saint  Martin,  in  Jf*-  time  to  plead  It 

Aodmas  term,  pleaded  that  the  Plaintiffs  ought  not  in  htnk  *»  tha 

farther  to  maintain  their  aforefaid  a&ion,  becaufe  Sarah      #  °°  beverified 

Newman,  after  the  death  of  the  teftator,  to  wit,  in  that  by  an  affidayit 

fcme  term,  by  bill,  without  the  writ.of  our  lord  the  now  "ThidJ  "*"■» tot 
'  the  plea,  and  the 

had  impleaded  the  Defendant  as  executor  as  afore-  plea  is  in  the 


(aid,  in  the  court  of  our  lord  the  king,  before  the  king  Mm-  ««fc  the  affi- 

felf  at  Wejiminfter,  in  the^  county  of  MiMfex,  in  a  J^nof^ 

certain  plea  of  debt,  for  the  fum  of  2500/.,  for  money  cially  entitled  in 

harrowed  by  the  teftator  from  the  (aid  Sarah  Newman,  *"J?**\  „r 
.  v.  ..-     .  '       It  is  not  difcre* 

in  his  life-time,  and  due  and  owing  at  the  time  of  his  tionaiy  with  the 

death,  and  that  fuch  proceedings  were  thereupon  had  in  Jud&*  at  "ifip™* 
the  £ud  court  in  the  faid  plea-,    that  the  faid  Sarah  Jj^ed  \$?dar* 
Newman  afterwards,  and  after  the  laft  continuance  in  run  cvntmrnmc** 
this  canfe,  to  wit,  on  the  fame  day,  by  the  confideratkm    9  d&jP3//  - 
and  judgment  of  the  faid  court,  recovered  againft  the  ^  / 

Defendant  as  executor  as  aforefaid,  her  laid  debt  of 
*5oo£,  and  alfo  8o/-,  which  by  the*  fame  Court  were 
adjudged  to  the  faid  SarabN*wman>  for  her  damages, 
which  (he  had  fuftained  as  well  on  occafion  of  the 
detaining  of  that  debt  as  for  the  cofts.  and  charges  by 
her  about  her  fuit  in  that  behalf  expended,  whereof 
the  Defendant  was  conri&ed,  as  by  the  record  and  pro- 
ceedings thereof  remaining  in  the  faid  court  of  our  (aid  lord 
the  king,  before  the  king  himfelf,  at  Weftmtnjttr  afore* 
bid,  more  fully  appeared,  which  faid  judgment  fo  had 
V01.V.  A  a  and 
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and  obtained  as  aforefaid,  ftill  remained  in  full  force 
and  effeS,  not  in  any  wife  reverfed,  annulled,  dit 
charged,  or  fatisfied :  the  plea  proceeded  in  like  manner 
to  fet  out  two  other  judgments  recovered  by  other 
Plaintiffs  againft  the  Defendant,  as  executor,  and  then 
the  Defendant  pleaded  plena  adminiftravit  prater  1500/. 
This'  plea  was  accompanied  by  an  affidavit,  not  enti- 
tled in  any  caufe,  dating  that  the  three  fevenl  judg- 
ments mentioned  in  the  plea  annexed,  were  figned  on 
the  20th  November,  and  that  to  the  beft  of  the  depo. 
nenf  3  belief  and  knowledge  the  jefidue  of  die  fame  wai 
true  in  fubftance  and  in  fad.  The  plea  was  not  figned 
by  a  ferjeant,  and  the  Plaintiff  did  not  reply  to  it,  nor 
take  it  out  of  the  office,  but  carried  down  the  record 
to  be  tried  On  the  iffiie  joined.  Upon  the  trial  of 
the  caufe  at  Guildhall  at  a  fittings  in  Muhaefou 
term  18139  before  Manijuld  G.  J.,  Shepherd,  Serjt  ob- 
jected to  the  plea  pleaded  in  bank,  puis  darrein  a* 
twuanct,  on  federal  grounds ;  firft,  that  it  was  a  nullity, 
not  being  figned  by  a  ferjeant,  which  objection  being 
allowed,  the  Defendant  pleaded  it  again  at  n^fn^ 
ifith  a  ferjeant's  fignature.  Shepherd  then  obje&ed  that 
|h$  fpecial  memorandum  being  altered  to  the  day  of 
the  fittings,  the  plea  could  not  be  received  at  nj 
friuif  becaufe  the  Defendant  had  had  an  opportunity 
of  pleading  it  in  bank,  and  had  omitted  it,  Thirdly, 
Shepherd  objected  that  it  could  not  be  teemed  with- 
out an  affidavit  of  its  truth.  The  Defendant  then  pot 
in  an  affid^yit  of  the  troti^of  the  plea ;  but  Shtfbd 
objefted  to  its  infufficiency,  bceaufe  it  was  not  entitied 
in  any  court :  the  Defendant  then  withdrew  his  afr 
darit,  and  having  entitled  it  in  this  court,  reswore  it 
The  caufe  went  to  ^he  jury,  who  found  a  rerdid  fa 
the  Plaintiff. 


in  the  Fifty-fourth  Tear  of  GEORGE  III. 

-Bj/?Serjt.  had  in  Michaeltnas  term  obtained  a  rule 
ntfi  to  fet  afide  the  verdidt  and  have  a  new  trial,  and 
that  the  plea  pleaded  at  the  trial  might  be  allowed  as 
a  good  plea,  and  that  the  Plaintiff  might  pay  the  cofts  of 
the  trial  and  application. 

Shepherd  and  Pell  Serjts.    (hewed   caufe:    they  ob- 
jected that  the  plea  puis  darrein  continuance  was  (till  a 
pullity,  for  feveral  reafons  \   firft,  becaufe  the  Defen- 
dant having  loft  an  opportunity  to  plead  it  in  bank, 
could  not  afterwards  plead  it  at  nifiprius  \  fecondly,  that 
the  affidavit  which  verified  the  plea,  required  a  new 
ftamp  when  it  was  re-fworn,  and  being  illegal  and  null 
without  it,  the  plea  could  not  be  received.    The  ftamp* 
a£b  impofe  a  penalty  for  ufing  for  an  affidavit  the  fame 
(tamped  paper  which  has  before  been  ufed,  unlefs  it 
has  been  re-ftamped.     The  moment  that  an  affidavit 
has  been  once  exhibited  to  any  court,  the  (tamp  is  ex- 
haufted ;  the  paper  cannot  be  taken  off  the  files  of  the 
court  to  put  a  new  affidavit  on  it,  without  a  new  ftamp \ 
thirdly,  the  affidavit  ought  to  be  fpecially  entitled  in  the 
caufe,  the  words  of  reference  to  the  plea,  as  annexed, 
are  infufficient  j  every  affidavit  in  the  body  of  it  refers 
to  proceedings  in  the  caufe,  yet  the  Courts  do  not  hold 
that  fufficient,  unlefs  the  affidavit  be  alfo  fpecially  en- 
titled in  the  caufe  \  fourthly,  the  plea  ought  to  be  a 
plea  of  a  judgment  which  is  valid,  whereas  debt  on  a 
tnutuatus,  upon  a  fimple  contract  of  the  inteftate,  will 
not  lie  againft  an  executor  \  Barry  v.  Rotinfin,  i  New 
Hep.  293.  and  therefore  the  Defendant  may  reverie  this 
judgment  for  error,  fo  foon  as  it  has  anfwered  his  pur- 
pofe  of  protecting  him  from  the  Plaintiff's  a&ion  for  a 
juft  debt. 

CopUjy  in  fupport  of  his  rule,  contended  that  the  plea 
might  properly  be  put  in  ztni/iprius^   although  the 

A  a  %  Plaintiff 
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1814.         Plaintiff  was  not  bound  to  reply  oretenus,  but  might 
plJjL-         cngrofs  his  demurrer  or  replication  on  the  roll  on  the 
Vv  foft  day  in  bank,  when  the  poftea  bearing  the  plea  was 

Nicholson,  returned.  If  the  plea  were  inefficient  the  Plaintiff 
Hiight  demur  to  it  as  foon  as  the  plea  was  returned  as 
parcel  of  the  record,  but  he  was  premature  in  the  pre- 
fent  obje&ion.  The  affidavit  was  properly  amended, 
for  it  had  never  been  previoufly  received  by  the  Court; 
when  it  was  tendered  to  the  officer,  an  obje&ion  was 
taken  to  its  being  received,  which  prevailed.  That  there 
is  no  neceffity  of  pleading  a  plea  puis  darrien  continuam} 
on  a  day  in  bank,  if  any  fuch  occurs  before  the  next 
continuance,  appears  from  Co.  Ent.  517.*.,  where  the 
laft  continuance  is  from  the  Oclave  of  St.  Michael  to 
the  Oclave  of  St.  Martin,  and  on  that  day,  the  jury  being 
fworn,  the  Defendant  pleads  a  presentment  made  by  the 
queen  on  the  29th  of  Oclober,  and  admiffion  and  inffr 
tution  on  the  30th  of  Oclober,  whereas  fevexal  oppor- 
tunities mult  have  occurred  of  pleading  thofe  fafls  in 
bank  after  thofe  days,  and  before  the  Oclave  of  fo 
Martin,  but  it  does  not  appear  to  have  been  neceffary 
to  take  them,  but  the  defendant  pleads  the  plea/uf 
darrein  continuance  at  nifi  prius.  So  2  fent.  58.  is  a  plea , 
puis  darrein  continuance  pleaded  at  nifi  prius.  BrbA 
Continuance,  pi.  30.  "  If  the  Plaintiff  releafe  to  the  De*  | 
fendant  between  the  award  of  nifi  prius,  and  the  day  of 
nifi  prius,  there,  if  the  jury  remain  for  default  of  jurors 
the  Defendant  may  plead  this  releafe  on  a  day  in  bask 
puis  darrein  continuance,  although  he  doth  not  offer  it  os 
the  day  of  nifi  prius.  Otherwife,  it  feems,  if  the  jury 
had  been  taken  at  nifi  prius"  The  principle  therefor* 
is,  that  the  plea  may  be  pleaded  at  any  time  until  the 
next  continuance,  but  not  after  a  following  continu- 
ance. The  plea  puis  darrein  continuance  which  the 
Defendant  pleaded  in  bank,  was  treated  as  a  nullity. 
If  the  Plaintiff  was  confident  that  that  plea  was  bad,  he 
v  jnigfc 
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night  have  figned  judgment  by  confeffion ;  for  the  plea,  1814. 

though  badly  pleaded,   is  a  waver  of  all  former  pleas. 

Cochnne  v.  JPitnam,  Cro.  EL  49.,  but  fince  the  Plaintiff 

Teats  it  as  a  nullity,  and  goes  on  to  trial  on  the  general 

flue,  the  Plaintiff  alfo  has  a  right  to  treat  it  as  a  nullity, 

ind  to  plead  afrefii,  puis  darrein  continuance.    It  is  not 

)ptional  with  the  Court  to  reje&  or  receive  the  plea  at 

vfiprius,  if  it  be  verified  by  affidavit,  they  are  bound 

to  receive  it.  '  Paris  v.  Salle/d,  2  Wi/f.  137. :  and  they 

muft  decide  on  the  goodnefs  of  the  plea,  not  at  nifi 

mutt  but  in  bank.      Love//  v.  Eajlaff,    3  71  R.  557. 

Lord  Kenjon  C.  J.     holds   this   for  a  decided   point. 

The  Defendant  could  not  avail  himfelf  of  this  defence 

by  auditi  querete,  becaufe  it  could  have  been  pleaded 

in  an  earlier  ftage  of  the  caufe.    This  fort  of  plea  is  hit 

only  remedy.  The  affidavit  exhibited  at  nifi  prius  refers  to 

the  plea,  and  the  plea  is  entitled  in  the  caufe,  and  there* 

Fore  the  affidavit  is  entitled  in  the  caufe* 

Cur.  adv.  vulU 

Heath  J.  on  this  day  pronounced  judgment.  Inr 
this  cafe  of  a  motion  to  fet  afide  a  plea  pleaded  puis 
darrein  continuance,  the  firft  obje&ion  is,  that  the  affi- 
davit was  not  entitled  in  the  caufe :  we  are  of  opinion 
that  it  is  not  neceffary  that  it  fhould  be  fo  entitled* 
The  Court  generally  requires,  and  it  is  a  proper  rule, 
that  the  affidavit  fhall  be  intitled  in  the  caufe,  that  it 
may  be  fufficiently  certain  in  what  caufe  it  is,  to  admit 
of  an  indidment  for  perjury  :  but  this  affidavit  refers 
to  the  annexed  plea,  and  the  annexed  plea  is  in  the 
caufe,  and  verba  relata  videntur  inejfe ;  therefore  it 
amounts  to  the  fame  thing  as  if  the  affidavit  were 
entitled ;  and  the  Plaintiff  could  profecute  for  perjury 
on  this  affidavit.  Secondly,  the  plea  has*  been  pleaded 
face  the  laft  continuance,  and  according  to  my  brother 
A  a  3  Coplsf  % 
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Coplef*  arguments,  we  think  that  it  is  fufficient  Thirdly, 
we  hold  that  if  the  plea  is  bad  and  infufficient  in  irfelf, 
advantage  may  be  taken  of  it  on  demurrer.  The  Plaintiff 
is  at  liberty  to  demur  to  the  plea  if  it  be  advifeable. 

The  Defendant  drew  up  his  rule  abfolute  to  fet  afide 
the  (a)  verdift  and  have  a  new  trial  without  cofts,  and 
that  the  plea  pleaded  at  the  trial  fliould  be  returned  to 
the  Court. 

(a)  See  Moore  ▼•  Brown,  1  Bulfi.  91. 


Feb.  5. 

Upon  a  (ale 
of  goods  at  fix  or 
nine  months 
credit,  the  pur- 
,  chafer  by  not 
paying  at  the 
end  of  fix  months, 
makes  his  ele&ton 
to  take  credit  for 
the  nine  months, 
and  there  is  no 
'debt  to  fupport 
a  commiffion  of 
bankrupt  till  the 
nine  months  are- 


expired* 


Price  v.  Nixon. 

HTHIS  was  an  a£Hon  of  trover  brought  againft  the 
meflenger  to  the  commiffioners  of  bankrupt,  to  try 
the  validity  of  a  commiffion  of  bankrupt  which  bad 
ifiued  againft  the  Plaintiff!  The  cafe  ultimately  tuned 
on  the  goodnefs  of  the  petitioning  creditors'  debt  The 
Plaintiff  had  applied  to  them  to  furaifli  cordage  for  a 
barge,  and  a£ked  them  what  was  their  ufual  time  of 
credit.  They  anfwered,  that  to  perfons  whom  they 
knew  they  gave  twelve  months,  to  others  fix  or  nine 
months :  the  Plaintiff  anfwered  that  fix  or  nine  months 
would  do  for  him  ;  nothing  more  pafled,  and  the  goods 
were  furnifhed.  Upon  the  trial  at  the  fittings  after 
laft  Michaelmas  term,  Mansfield  C.  J.  thought  that 
there  was  no  bargain  for  either  fix  or  nine  months 
credit,  and  that  therefore  the  commiffion  which  had 
ifiued  upon  an  affidavit  of  the  debt  for  this  cordage, 
fworn  after  the  expiration  of  fix  months,  but  before 
the  end  of  the  nine  months  from  die  delivery,  might 
be  well  fupported,  for  that  there  was  a  debt  fubfifting  as 
foon  as  the  goods  were  delivered.  The  jury  howeref 
found  a  verdiCt  for  the  Plaintiff; 


Ifyfc* 


in  the  Fiin*-*otmn*  Tea^r  of  GEORGE  III. 

Shepherd^  Solicitor-general,  in  this  term  obtained 
a  rule  $nfi  to  let  afide  the  verdi£t  and  have  a  new 
trial. 

Vaughan  Seijt.  fhewed  caufe.  The  Plaintiff  retained 
to  himfelf  the  option  whether  he  fhould  have  fix  or' 
nine  months  credit,  and  at  leaft,  unlefs  the  vendor  had 
elected  to  circumfcribe  him  to  fix  months!'  he  had  the 
nine  months. 

Shepherd,  in  fupport  of  his  rule.  Suppofing  that 
die  Plaintiff  at  firft  had  that  election,  he  did  no  zSt 
to  fliew  that  he  meant  to  retain  his  option  rather  than 
that  the  vendor  fhould  have  it,  and  the  vendor  has  elected 
fix  months. 

Chambrb  J.  The  meaning  of  the  Plaintiff's  language 
is,  «  fix  months  may  do  for  me,  nine  months  will  cer- 
tainly do." 

Dallas  J.  The  Plaintiff  takes  the  right  of  deAing 
whether  the  credit  {hall  be  fix  or  nine  months.  By  not 
paying  at  the  end  ot  fix  months,  he  makes  his  election 
not  to  pay  till  the  end  of  nine  months,  and  until  the  nine 
Months  are  expired  there  is  no  debt. 

Rule  difcharged. 


A. 4 
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1814* 

Ft*.**  Wilson  t>.  Ames. 

Jfon^enure,        QHEPHERDt  Solicitor-General,  had  on  a  former  day 

nothing  in  arrtar,         obtained  a  rule  nifi  to  plead  fereral  matters;  1.  that 

and  infancy >  nay 

be  pleaded  to-        ^e  Defendant  did  not  hold  as  tenant ;  2.  nothing  in 

pth«r.  arrear;  3.  infancy. 

Onflow  Serjt.  oppofed  the  rule  upon  the  ground  that 
the  two  firft  pleas  were  inconfiftent  with  each  other,  and 
that  the  Court  would  not  in  any  cafe  give  permiffionfor 
%  the  third  to  be  pleaded.  ' 

*  Per  Curiam^.  We  often  allow  pleas  to  be  pleaded 
which  are  not  ftri&ly  neceflary,  becaufe  they  bind  down 
juries  to  a  fingle  point.  The  rule  of  ftrift  confiftency 
has  been  much  relaxed.  Pleas  of  turn  affumfft  and  in- 
fancy have  been  allowed  by  the  Court.  The  two  61ft 
pf  thefe  pleas  may  be  pleaded  together!  and  the  third 
puy  be  pleaded  with  diem. 
\  Rule  abfolim. 


Ftk  Major  v.  Oxbkham. 

The  Court  will  TTHIS  was  an  aftion  of  ofumgfit  brought  to  recorer 
not  tear  a  rule  for  fa  f^  Qf  2&  s^  for  fa  tou8  which  were  fop. 

a  new  trial  dif-  "  . 

cuffed,  without      P°fed  to  have  become  due  to  the  Plaintiff,  who  was  the 

having  the  report  farmer  of  the  tolls  of  a  turnpike  gate  called  the  Bastp* 
ried  1 \tt^  8^e,  in  Devon,  from  the  Defendant,  who  was  the  pro- 
though  there  be  * 

mo  difpute  about  the  falls. 

The  general  turnpike  act  13  G.  3.  c.  84.  /•  34*  exempts  from  toll  carriage!  pafcg 
on  a  turnpike  road  for  a  lefs  difiance  than  100  yards,  whether  they  quit  the  road  « 
the  lame  fide  on  which  they  entered  it,  or  on  the  oppojfc  fide. 

**  orictor 

i 
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prietor  of  waggons  and  carts  which  had  paffed  laden 
through  the  gale.  •  The  Defendant  refted  his  cafe  upon 
the  ftatuti  13  Geo.  3.  c.  84.  /  34.9  the  words  of  which 
are,  that  "  no  perfon  ihall  be  liable  to  pay  toll  at  any 
tolLfat?  erected  or  to  be  erefted  acrofs  or  on  the  fide  of 
any  turnpike  road,  or  be  fubje&  to  any  penalty  for  any 
carriage,  horfe,  or  beaft,  which  (hall  only  crofs  fuch 
road,  and  lhall  not  pafs  above  100  yards  thereon,  ex-; 
cept  oyer  fome  bridge  ere&ejl  at  a  conGderable  expence 
by  the  truftees  of  fuch  turnpike  road."  The  Defend- 
ant's carts  and  carriages  entered  the  turnpike  road  lead* 
ing  from  Bampton  without  eroding  any  bridge  erefted 
by  the  truftees,  and  proceeding  towards  Tiverton,  palled 
through  a  gate  at  which  the  tolls  payable  for  carriages 
paffing  that  road  were  collected,  and  continued  upon  the 
turnpike  road  until  they  came  to  a  lane  turning  off  on 
the  fame  fide  of  the  turnpike  road  on  which  they  en- 
tered it,  and  leading  to  the  Defendant's  lime-kilns ;  they 
there  quitted  die  turnpike  road  and  turned  up  that  lane, 
having  paffed  along  the  road  not  quite  100  yards,  and 
not  having  eroded  the  road.  Upon  the  trial  of  this 
caufe  at  the  Exeter  fummer  adizes  1813,  before  Gn*- 
hatn  B.,  the  jury  under  his  direction  found  a  verdict  for 
the  Plaintiff,  with  liberty  for  the  Defendant  to  move  for 
a  nonfuit ;  and  Lens  Serjt.  in  Michaelmas  term  having 
accordingly  obtained  a  rule  njfi, 

On  two  former  days  in  this  term,  the  counfel  on  both 
fides  being  prepared,  and  being  agreed  about  the  fa&, 
prefled  tQ  have  the  caufe  difpofed  of}  but  Graham  B. 
not  having  fent  his  report  of  the  evidence,  the  Court 
faid  it  was  impoflible  for  them  to  proceed  without  it, 
although  the  counfel  were  confenting  as  to  the  fa£U|  and 
adjourned  the  cafe. 

The 
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The*  report  being  now  read,  PM  Serjt.  centwnM 
that  dm  Drfemlant's  camagef  were  not  entitled  to  the 
benefit  of  this  exemption^  beoaufe  they  did  n*t  a&uty 
crofs>  the  road ;  the  word-  in  the  a&  was*  aid,  whiek 
could*  not  here  he  conftrued  disjunctively^ 

7S#  Court  ftopped  Lms%  who  would  hare*  fupportri 
his>rule,  and-adcing*  how  a  carriage  could  go  ioo  jarfi 
in  merely  eroding  a'road,  they  held  that  the:  cafe  wtf 
too  clear  to  need  an  aufwer :  the  ftatute  meant  to  e* 
empt  carriages  makinga  very  flight  trie  of  the  read. 

Rule  abfdute. 


/<*  y.  Fitzobrali*  v.  Graves  and  Anodfcf. 

The  amount  of  TK  this  caufe  an  aAton  at  law»  and  a  futt  in  eqnkj) 
aAitrow^V*         involving  many  feparate  tian&aioBtf *  and  long  ad 
canfe  referred  in     intricate  accounts,  had  been  referred  to  the-aririttatka 
this  Court,  awards  of  a  ^gentleman  of  the  bar,  who^after  much  labour,  an* 
fclf  torhts  award,  inquiry,  bad  made  his  award,  and  had  awarded  in* 
it  examinable  by    to  be.  paid  to.himfelf  for  the  arbitration  fee.    This  fan 
the  prothonotary.    ^  p|dd  j^  ^  firft  infta,|Ce  by  thfe  Plaktiff,  in %We 
favour  the  award  was  made*  but  thectifts  we*  ulti- 
mately to  be  paid  by  the  Defendants.    In  taxing  the 
cofts  in  the  caufe,  this  charge  was  obje&ed  to  by  the 
Defendants  $  but  the  prothonotary,  finding  that  the  fufl 
had  been  awarded  and  paid,  thought  he  had  no  au- 
thority to   enquire    into    the    reafonaMeoeft  of  <k 
amount* 

Lens  Serjt.  moved,  on  the  authority  tot  MilUr  ftMh 
*****  3«4<!k  that  the  prothonotary  might  review  bis  I 

taxation, 
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taxation,  upon  the  ground  that  the  propriety  of  the  fum 
which  an  arbitrator  awards  to  be  paid  to  himfelf,  is  ex- 
aminable by  the  officer  of  the  Court.  He  did  not 
infinuate  that  the  charge  was  unreasonable. 


34* 


Fitzgerald 
v. 

Graves. 


Copley  Serjt.  was  prepared  to  have  (hewn  caufe  in  the 
firft  inftance,  upon  affidavits,  which,  as  he  dated,  would 
have  fully  evinced,  that  although  the  fum  was  large,  yet 
the  caufe  was  fo  complicated  and  laborious,  that  the  fum 
formed  a  very  moderate  compenfation  for  the  labour  of 
the  arbitrator.  It  had  never  yet,  he  faid,  been  held  by* 
the  Court  that  in  all  cafes  the  amount  which  the  arbi- 
trator claims,  is  to  be  fubje&ed  to  the  prothonotary*g 
difcretion. 

Heath  J.  It  cannot  be,  that  it  is  in  the  power  of, 
the  arbitrator  to  fix  the  amount  of  what  (hall  be  paid  to 
himfelf  without  any  controul  over  it:  that  would  be 
making  him  a  judge  in  his  own  caufe.  We  do  not  go 
into  the  reafonablenefs  of  this  charge,  but  we  objeft  to 
the  principle  that  it  is  not  examinable. 


The  reft  of  the  Court  concurring, 


Rule  abfolute* 
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\  /Pi  /-j/     Feb.  10.  .  Gammon  and  Another  v.  Schmoll. 

J/2         v  a  P°fon. to     HTHE  Plaintiffs  declared  that  J.  F.  Goring*  on  the  10th 
SSd^iJiUy,  da7  of  MaJ  l8l3>  »t  London,  made  a  bill  of  & 

accept*  it  payable  change  in  writing,  bearing  that  date,  and  direded  the 

at  a  particular        &me  t0  ^  Defendant  by  the  name  and  addition  of 

place,  the  holder  ' 

needs  not  receive     "  To    Mr,  C.  F.  Goring,  Henrietta -Jlreet,   Bath?  and 

fuch  a  qualified  thereby  required  the  Defendant,  three  months  after  the 
mvrefat  to  the  date  .thereof,  to  pay  to  the  order  of  him  the  til 
drawer  as  for  C.  F.  Goring,  the  fum  of  50/. ;  which  bill  die  Defend- 
"^di^arcent-  ant  afterwards,  at  London,  upon  fight  thereof,  accepted, 
is  equivalent  according  to  the  ufage  and  cuftom  of  merchants,  pay- 


to  an  acceptance     ay  e  at  j}atfon%  London :  they  then  averred  an  indorfe- 

payable  at  the  . 

particular  place      ment  and  delivery  by  Goring  to  the  Plaintiffs,  and  notice 

and  no  where  to  the  Defendant;  by  reafon  of  which  premifes,  and! 

the^eraHiabi-*  according  to  the  faid  cuftom,  and  by  the  law  of  mer- 

lity  of  the  acceptor  chants,  the  Defendant  became  liable  to  pay  to  the  Plain- 

to  a  liability  to  tifh  the  fajd  fum  of  mo  fpecified  ^  fa  fry  bill, 
pay  at  that  place  .  '    r 

only.  according  to  the  tenor  and  effeft  of  the  faid  bill  of 

But  if  the  exchange,  and  of  his  faid  acceptance  thereof,  and  of 

receiveCfuch  an  °  ^e  ^a^  indorfement  fo  made  thereon  j  and  averred 
acceptance,  it  in-  .  an  undertaking  by  the  Defendant  to  pay  according 
terpofes  in  the  to  the  tcnor  and.  effcft  of  ^  hm  and  rf  ^  fl 
contract  a  con-  * 

dition  precedent  acceptance  thereof,  and  of  the  indorfement  There 
that  the  holder  were  ajf0  counts  for  money  lent,  money  had  and  re* 
(hall  prefent  the         .      ,  .  '     A       ,        .  *_     ,  1 

biU  to  the  acceptor  ceived»  and  uP°n  an  account  ftated,  with  the  general 
for  payment  at       breach,  that  the  Defendant,  although  requefted,  had  not 

^aI*^*!?ed"  V*iA  the  feveral  fum6>  or  anY  Part  thereof.    The  De- 

And  therefore     *7  ,  i_         ,      -  i  .     ~      iu 

in  declaring  on      fendant  demurred*  to  the  firft  count,  and  affigned  W 

the  bill,  the  Plain-  caufes,  that  although  it  appeared  upon  and  by  the  biB 
formanceWtWsT  °*  cxc^anSe  m  the  declaration  mentioned,  and  although 
like  other  con- 
ditions precedent,  by  (hewing  a  prefentment  to  the  acceptor  at  the  place  fpecified. 
And  that,  whether  the  action  be  againft  the  drawer,  or  againft  the  acceptor. 
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it  was  in  the  firft  count  alleged,  that  the  bill  was  ac- 
cepted by  the  Defendant)  payable  at  Batfon\  London, 
yet  it  did  not  appear  in  that  count  that  the  bill  therein 
mentioned  was  duly  prefented  at  Batfon's,  London,  for 
payment  thereof,  according  tojhe  tenor_smd  effeft  pf 
the  faid  acceptance;  but,  for  any  thing  appearing  to 
the  contrary,  it  might  have  been  prefented"  at  any  other 
place  than  at  Batfon's,  London,  where  it  was  made  pay- 
able ;  and  that  the  declaration  did  not  contain  any  aver- 
ment  of  a  due  presentment  for  payment  of  the  bill 
according  to  the  tenor  and  efFeft  of  the  bill  and  of  the 
faid  acceptance.  To  the  other  counts  he  pleaded  a 
(ham  plea  of  judgment  recovered  in  the  King's  Bench  5 
and  on  a  replication  of  nul  tie!  record,  the  Defendant 
demurred  to  the  replication. 
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v    ■■*■■  -' 
Gammon 

V. 
SCHMOLL. 


Vaughan  Serjt.,  in  fupport  of  the  demurrer  to  the 
declaration,  contended  that  there  was  no  found  founda- 
tion for  the  diftin&ion  which  had  been  attempted  be- 
tween promiflbry  notes  and  bills  of  exchange  in  this 
refpe£t.  Either  in  the  one  cafe  or  the  other,  if  the 
prefentment  at  the  particular  place  is  a  condition  pre* 
cedent,  performance  of  it  mud  be  averred.  Heylin  V. 
Adam/on,  2  Burr.  676.  Lord  Mansfield  C.  J.  obferves, 
that  "  when  a  note  is  indorfed  the  refemblance  to  a  bill 
of  exchange  begins  :  for  then  it  is  an  order  by  the  in- 
dorfer  upon  the  maker  of  the  note,  (his  debtor,  by  the 
note,)  to  pay  to  the  indorfee.  This  is  the  very  defini- 
tion of  a  bi&of  exchange.  The  indorfer  is  the  drawer : 
the  maker  of  the  note  is  the  acceptor ;  and  the  indorfee 
is  the  perfon  to  whom  it  is  made  payable.  The  indorfer 
only  undertakes  in  cafe  the  maker  of  the  note  does  not 
pay.  The  indorfee  is  bound  to  apply  to  the  maker  of 
the  note :  he  takes  it  upon  that  condition.'*  The  firft 
cafe  recently  decided  on  this  fubjeft  is  that  of  Parker  v. 
Gordon,  7  Eaft,  385.  There  Lord  Ellenborough  C.  J,  laid 
4»  * 
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it  down  that  if  a  party  choofe  to  take  an  icceptiocr 
payable  at  an  appointed  place,  it  is  to  be  prefumed  th* 
he  will  inform  himfelf  of  the  proper  time  for  recemJ 
paynient  at  fuch  place,  and  he  muft  apply  according 
and  if,  by  going  there  out  of  due  time,  the  bill  be  not 
paid,  it  is  his  own  fault,  and  he  cannot  proceed  aupaj 
a  difhonour  of  it :  at  lead  not  without  going  a  ftep  for* 
ther,  and  prefenting  it  for  payment  to  the  party  hin  ;i 
The  fame  learned  Judge  is  faid  in  Fetitw  t.  &ma%\ 
13  Eaft)AJb$.  to  have  called  a  fpecial  acceptance  of  tb, 
fort  an  expanfion  of  the  promife.  It  is  probable  there  u 
fome  miftake  in  the  report  of  that  expreffion,  for  fuch  a 
acceptance  is  a  reftriftion  of  the  promife,  not  an  ex- 
panfion. .  A  fimple  acceptance  fubje&s  the  acceptor  to 
the  largeft  refponfibility  that  words  can  create.  No 
prefentment  any  where  is  neceflary:  the  acceptor* 
bound  to  follow  the  bill,  and  pay  the  holder  if  he  is 
within  the  four  feas.  He  can  add  nothing  which  viS 
enlarge  his  obligation.  There  is  very  good  reafonwijl 
the  reftri£tion  fliould  prevail.  Suppofe  the  acceptor! 
pofTefled  funds  at  Bath,  or  in  Paris  s  he  is  perfectly  tf* 
in  giving  a  qualified  acecptance  if  the  neceffity  exiftj 
of  prefenting  the  bill  there,  otherwife  he  cannot  ventoR 
to  accept  the  bill  at  all ;  and  if,  while  his  funds  ra 
ftationary,  he  cannot  prevent  his  liability  from  beiq 
ubiquitary,  that  doctrine  will  greatly  circumfcribe  the 
v  ifluing  of  fimilar  bills.  *  But  it  is  unneceffary  to  confider 
the  reafon  of  the  condition  :  if  a  condition  be  annexe! 
to  an  acceptance,  the  condition  muft  be  complied  wki» 
however  arbitrary  or  abf urd.  The  holder  is  not  bond 
to  receive  the  acceptance  with  new  qualifications  thtf 
engrafted  on  it;  But  if  he  does  receive  the  bill  4* 
qualified,  he  muft  abide  by  the  qualifications.  In  ^ 
cafe  of  Saunderfon  v.  Bowes,  14  Eaft,  500.  the  Court  of 
King's  Bench  held  it  neceflary  that  a  promiffcry  *>$ 
whereby  the  maker  promifed  to  pay  at  a  particular  pto 

ihosU 
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jG*0ldteprrfenfe4*t^  Sttf. 

ftpm  tig*  of  -&«**»  v,  Gwmdrjt  13  £9^,459.  7  the  cafe  of      *      -    -* 
apefpeci*!  acceptance  of  a  bill,  which  was  no  part  of  the  ^ 

prigkutl  conformation  of  the  hill  itfelf .    But  this  diftino 
tjpn  is  unfounded*    If  kdetd  the  bill  were  complete  in 
all  its  terms  without  an  acceptance,  die  do£brine  would 
be  true ;  but  a  bill  is  a  oontra£fc  which  confifts  of  three 
terms,  and  until  the  third  term,  the  acceptance,  is  added, 
the  contra&  i*  not  complete  \  and  whatever  is  added  in 
the  making  of  the  acceptance,  is  as  much  added  in  the 
original  conformation  of  the  bill,  as  if  the  words  were  put 
into  the  mouth  of  the  drawer ;  and  is,  equally  with  the 
reft,  a  part  of  the  original  contra&.    When  the  fpecial 
acceptance  was  tendered,  it  might  have  happened  that  the 
holder  had  no  agent  in  London :  he  might  hare  deemed 
it  more  convenient  to  receive  his  money  in  Bath ;  the 
holder  might  then  have  repudiated  the  contrail,  and 
have  arretted  the  drawer  on  the  fcore  of  non-acceptance: 
but  he  does  receive  the  bill  fo  qualified,  and  thereupon 
the  contrail  between  the  drawer  and  the  holder  becomes 
different  from  that  which  fubftfts  between  the  holder  and 
the  acceptor :  the  firft  remains  general  as  before  5  the 
latter  is  limited,  and  contains  a  condition  precedent,  th*t 
the  bill  (hall  be  prefented  at  the  place  named,  before  the 
acceptor  (hall  be  called  upon  for  payment  at  any  other 
place.    Lord  Elltnborough  admits  this  in  the  cafe  of  a 
promiflbry  note,  and  every  promiflbry  note  is  equivalent 
to  a  bill  of  exchange  in  which  the  drawer  and  the  ac- 
ceptor are  the  fame  perfon.      The  judgment  of  L* 
Blanc  h  in  the  fame  cafe  aids  this  argument,  and  that 
learned  Judge  was  abfent  when  judgment  was   pro- 
nounced in  the  cafe  of  Fenton  v.  Goundry,  13  Ea/t9  459. 
Bowes  v.  Howe,  in  Error,  ante,  5.  30.     Macdondd  G,  B,9 
in  delivering  the  judgment  of  the  Court,  laid  it  down  as 
clear  that  a  demand  at  the  place  mentioned  in  a  pro- 
miflbry note  was  neceflary,  unlefs  difpenfed  with.    la 
10*  Fenton 
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.1814. 
Gammon 

fGHMOI*. 


Fenton  t.  Goundry  the  bill  was  accepted  payable  at  C.  SiitJ, 
5,  and  Co. ;  and  there  was  in  that,  as  in  all  fimilar 
declarations!  a  general  allegation  of  a  promife  to  pajrac-  . 
wording  to  the  tenor  and  effeft  of  the  bill,  and  his  faid 
acceptance  thereof.    This  allegation  may  in  future  be 
expunged  as  unneceflary  to  be  proved,  unlefs  indeed  a 
prefentment  at  a  diftant  part  of  the  kingdom  be  a  com- 
pliance with  an  acceptance  payable  at   a  banker's  in 
London.    The  cafe  of  Bijhop  v.  Chitty,  2  Str.  1 195.  which 
was  cited  in  Benton  v.  Goundry,  is  very  applicable :  and 
the  difference  taken  by  Lord  Ellenborough,  namely,  that 
there  was  an  exprefs  diredion  to  the  bankers  to  pay  that 
bill,  does  not  exift  ;  for  the  words  "  accepted  payable  at 
a  banker's/9  figned  by  the  cuftomer,  univerfally  operate 
as  a  dire&ion  to  the  banker  to  pay  that  fum  on  the  cus- 
tomer's account.    There  is  alfo  this  diftin&ion  between 
Fenton  and  Goundry  and  the  principal  cafe,  that  there  the 
bill  was  pddreffed  to  a  perfon  in  London  who  accepted  it 
payable  in  London.    In  this  cafe  the  bill  is  dire&ed  to  a 
perfon  in  Bath,  who,  it  may  be  fuppofed,  having  no 
funds  there,  will  not  accept  it  payable  generally :  but 
agrees,  if  the  holder  will  take  an  acceptance  payable  in 
London,  to  accept  it  on  thofe  terms.     The  diftance  and 
inconvenience  are  important  ingredients.    This  Court 
went  a  greater  length  in  the  cafe  of  Ambrofe  v.  Hop- 
wood,  ante,  2.61.  than  is  here  called  for:  there  the  bill 
was  accepted  payable   at  Meflrs.  Freeman's  and  Co., 
No.  6.,  Church-Jlreet,  Bermondfey,  and   it  was  averred 
that  the  bill  was  prefented  to  Freeman  and  Co.,  but  not 
at  the  place-,  and  it  was  objected  that,  for  any  thing  that 
appeared,  the  prefentment  might  be  on  the  Royal  Ex* 
change,  or  elfewhere ;  and  the  Court  held  the  objection 
valid.     So,  CaUagban  v.  Aylett,  ante,  3.  3<p7-»  this  Court 
held  that  the  bill  mult  be  prefented  where  the  acceptance 
made  it  payable.     There  is  an  important  diftin&ion  be- 
tween this  cafe  and  that  of  Saunderfon  v.  Judge,'  a  H. 

Bl.  509. 
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BL  509. :  there  die  bill  had  come  info  Sauadafatn 
hands,  at.  whofe  hottfe  the  memorandum  fubfaribed  at 
the  foot  engaged  that  the  note  fliould  be  paid.  It 
'would  have  been  abfurd  to  hold  that  Saunderfin  was 
bound  with  his  Tight  hand  to  prefent  it  to  his  left,  when 
by  looking  into  the  cuftomei's  account,  he  might  fee 
that  there  were  no  aflets.  The  decifions  which  reftrain 
the  liability  are  founded  on  good  fenfe  and  convenience, 
•nd  ought  to  be  fupported. 

V 

Bkjfet  Serjt.,  contrb,  made  three  points :  1.  That  this 
form  of  acceptance  was  not  a  qualification,  but  an  ex* 
panfion  of  the  promife ;  a*  that  if  it  were  a  qualifica* 
tion,  it  did  not  neceflarily  follow  that  the  bill  rauft  be 
prefented  to  the  acceptor  for  payment,  in  the  cafe  of  a 
qualified  promife,  any  more  than  in  the  cafe  of  a  general 
acceptance  \  it  was  matter  of  defence  for  the  Defendant 
to  (hew  that  at  the  time  when  the  bill  became  due  he 
was  at  the  place  ready  with  his  money  to  pay  j  3.  that 
even  if  a  pfefentment  at  the  place  was  neceflary  to  be 
proved,  it  was  not  neceflary  to  aver  it  in  pleading* 
Every  general  acceptor  has  a  double  liability,  viz.  he  is 
in  default,  1.  if  the  bill  is  prefented  to  him  perfonally 
wherever  he  may  be,  and  he  does  not  pay  it ;  a.  he  is  in 
default  if  it  be  prefented  at  his  place  of  abode,  and4t 
is  not  paid :  to  thefe,  by  the  prefent  form  of  acceptance, 
he  adds  the  obligation  to  pay  if  it  be  prefented  at  a  third 
place,  Baffin**  chffct-houfc>  London.  In  this  cafe,  if  he 
be  not  prepared  with  triple  funds,  to  pay  the  bill  as  well 
where  his  perfon  is,  and  where  his  abode  is,  as  alfo  at 
Bat/on9*,  the  bill  is  dtfhonoured.  This  is  what  Lord 
EUenborough  means  by  an  cxpanfion  of  the  promife* 
Every  acceptor  pf-a  bill  is  fuppofed  to  be  the  debtor  to 
the  drawer  to  the  amount  of  the  bill,  and  to  have  funds 
In  his  hands  to  that  amount,  he  is  therefore  liable  in  alt 
places  alike  $  and  if  it  were  not  fo,  inftead  of  the  general 
,Vol.V.  Bb  accept? 
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1814.         acceptance  being  die  move  ufual,  and  the  fpedal  v> 
ceptance  die  more  rare,  the  pra&ice  would  be  tk 
reverfe.    The  acceptor,  therefore,  docs  not  incur  any 
greater  liability  by  reafon  of  his  acceptance  than  he  vai 
before  fubje&  to,  for  he  was  before  liable  to  be  a* 
refted  by  the  drawer  by  reafon  of  his  pre-exifting  debt* 
[Heath].     An  acceptance  does  not  neceffarilyiroplya 
pre-exifting  debt:   it  may  be  given  in  refpeft  of  futnt 
afiets  that  may  come  to  the  acceptor's  hands.  Cbmkih 
Suppofe  a  bill  is  drawn  on  you  juft  befctre  yon  are  going 
out  on  the  circuit,  which  will  fall  due  while  you  are  ib- 
lent :  a  perfon  who  lives  in  chambers  leaves  no  (cm*  in 
them,  except  a  laundrefs:  what  are  you  to  do  but  to 
depofit  the  money  at  your  bankers,  and  accept  the  Ml 
payable  there  i  otherwife  jou  would  be  liable  to  be 
arretted  at  any  place  in  the  courfe  of  your  journey, 
where  you  might  not  be  provided  with  the  money*  It 
is  convenient  to  the  public,  that  this  do&riue  Aould 
prevail  5  for  the  contrary  would  greatly  reftrain  the  cir- 
culation of  bills  and  notes  of  this  fort,  it  would  confine 
them  to  tradefmen  who  have  a  fixed  haufie  of  trade,  in* 
clerks  always  there,  which  would  greatly  impede  but 
nefs  and  public  convenience.    Dallas  J.    Suppofe  the 
Defendant  had  "  accepted  it  payable  at  Batfuts  and  net 
dfewhere,"  could  you  then  contend  that  the  Defendant 
was  liable  everywhere  i  If  not,  it  comes  to  this  quetoo, 
whether  this  form  of  acceptance  is  not  equivalent  is 
meaning  to  the  addition  of  thofe  exprefs  words.]  The 
argument  drawn  from  the  convenience  of  a  reference  to 
a  banker  for  payment,  does  not  apply  here,  for  the  bill 
is  not  accepted  payable  at  a  banker's,  but  at  Batf** 
et/fet-boufe.    In  the  cafe  of  Smith  v.  DsLa Fontaim96txi 
13  Eafi%  464.,  and  in  Bayley  on  JBt7/r,  by  Barna,  129.  &i 
Lord  Mansfield  C.  J.  held  the  preferment  at  the  place 
unneceflary.    Lyon  v.  Sundius,  1  Camp*.  423.,  and  Fa** 
i.Goundry,  which  is  fupported  by  the  two  preceding 
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cafes,  eftablilh  the  fame  doOrine,  that  the  fpccial  ac* 
ceptance  is  an  extenfion  and  not  a  reftri&ion  of  the 
liability  -,  and  it  is  oppofed  only  by  the  cafe  of  Callaghan 
t.  AfUtt>  which  refts  on  no  authority.  But,  3dly,  fup* 
pofing  the  liability  to  be  confined  to  one  place,  there  is  no 
reafon  why  the  fame  thing  which  is  to  be  proved  by  the 
Defendant  in  the  one  cafe,  fhodld  be  thrown  upon  the 
Plaintiff  to  prove  in  the  other. .  If  it  be  not  necefiary9 
as  clearly  it  is  not,  in  an  adion  againft  the  acceptor,  to 
aver  or  prove  a  prefentment  to  the  acceptor  on  a  general 
acceptance,  but  is  incumbent  on  the  acceptor  to  difr 
charge  himfelf  by  (hewing  that  he  paid  the  bill  at  the 
day,  why  needs  the  additional  burden  to  fall  oft  the 
holder  of  alleging  and  proving  a  prefentment  when  the 
acceptor  is  liable  at  one  place  only.  No  authority  is 
adduced  to  (hew  that  it  is  neceflary  that  the  creditor 
fhould  tender  himfelf  to  the  debtor  to  be  paid.  And 
this  demurrer  requires  not  only  that  the  Defendant 
fhould  be  requefted  to  pay  at  Baffin's,  but  that  he 
fhould  be  requefted  at  Baffin's,  to  pay  at  Baffin's.  If 
this  acceptance  constitutes  a  limitation  of  the  contra&> 
the  declaration  is  bad  in  many  refpefts,  for  then  it 
would  not  be  fufficient  to  aver  generally  that  the  De- 
fendant was  requefted  to  pay  according  to  the  terms  of 
his  acceptance,  which  is  equivalent  to  faying  according 
to  the  terms  of  his  contract  $  but  in  declaring  on  a 
fpectaf  contra£t,  which  makes  a  perfon  liable  in  a  par- 
ticular way,  it  muft  be  averred  that  he  was  liable  to 
pay  in  that  particular  way.  The  diftin£tfon  between 
a  drawer  and  an  acceptor  is  this :  The  drawer  is  liable 
only  upon  notice  of  the  default  of  the  acceptor,  and 
if***  notice  can  be  given  only  when  an  a&ual  default 
has  been  made  by  the  acceptor.  [Cbambrc  J.  In  Parltr 
f  .  Gordon,  the  Court  of  King's  Bench  took  it  for  granted 
that  the  prefentment  muft  be  made  at  the  banker's  at 
whofe  hoofe  it  was  accepted  payable,  and  the  only 
B  b  a  queftioa 
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queftion  was,  whether  the  prefemment  need  be  made 
within  banking  hours.]  Neither  that  nor  any  of  the  cafes 
touch  on  the  mode  of  pleading.  In  the  cafe  of  an  aOioo 
on  a  bill  accepted  generally,  if  the  a&ion  is  againft  the 
acceptor,  no  averment  of  presentment  is  neceflhry,  if  it  be 
againft  the  drawer,  it  is  neceflary  to  aver  the  prefer- 
ment. The  fame  diftin&ion  mud  prevail  though  the 
acceptor's  liability  be  limited.  The  cafes  lately  decided 
on  promiffory  notes  certainly  are  in  favour  of  the  Plain- 
tiff, and  can  only  be  anfwered  by  the  fame  diftinQka 
which  the  Court  of  King's  Bench  relied  on,  that  there 
the  place  is  introduced  in  the  original  concoftkm  of  the 
inftrument.  If  it  be  faid  that  in  the  cafe  of  a  promifforj 
note  a  requeft  muft  be  averred,  becaufe  there  is  no  20* 
tecedent  duty,  that  argument  may  be  combated  by  the 
authority  of  Capp  v.  Lane  after,  Cro.  Eltz.  548.,  thatupoi 
a  bill  of  70/.  to  be  paid  on  demand  an  a£tual  demand 
needs  not  to  be  either  averred  or  proved,  for  it  is  a  duty 
tnaintenant.  So,  Rumball  -y.  Bally  10  Mod.  %%*,  aflioa 
of  debt  on  a  note  to  this  effefk ;  "  I  acknowledge  my- 
felf  indebted  to  one  in  fo  much,  which  I  promife  to  pay 
on  demand :"  upon  motion  in  arreft  of  judgment  itwas 
held  that  no  a&ual  demand  was  neceflary.  The  leaned 
editor  of  Saunders  has  collected  all  the  authorities  in  a 
note  to  the  cafe  of  Birks  v.  Trippet,  1.33.4/.  In  the  cafe 
of  Bybop  v.  Cbitty,  firft,  it  does  not  appear  by  the  report 
in  Strange,  what  the  pleadings  were ;  therefore  it  de- 
cides nothing  on  that  point:  fecondly,  the  queftion 
there  was,  whether  the  drawer  was  not  discharged  by 
payment  to  the  holder:  the  acceptor  gave  a  check  on 
Ins  banker,  which  the  holder  received  in  payment,  and 
therefore  ought  to  have  ufed  due  diligence  in  getting  his 
money,  inftead  of  which  he  kept  the  check  19  days  be- 
fore he  prefented  it.  The  cafe  ol  Ambrofe  1.  Hqud 
led  to  the  decilioa  in  CaUagban  v.  JyUtt*  but  does  not 
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warrant  it.  The  firft  was  an  aftion  againft  the  drawer, 
not  againft  the  acceptor :  but  it  was  rightly  decided  & 
for  the  bill  was  accepted,  not  by  Freeman,  but  by  Sharp; 
therefore  a  prefentment  to  Freeman  did  not  avail,  nor 
was  his  refafal  any  default :  there  was  no  undertaking 
that  Freeman  fliould  pay :  the  bill  ought  to  have  been 
preferred  either  at  Uo.  6.  Churcb-ftreet,  Bermondfey,  or 
to  Sharp,  not  to  Freeman,  wherefoever  he  might  happen 
to  be.  Saunderjbn  v.  Judge  is  inapplicable.  Callaghan 
v.  AjUtt  was  decided  on  a  point  referred  at  ntfi  prtus* 
Nothing  there  turned  on  the  pleading.  Fenton  v. 
Gtundry  is  an  authority  on  the  pleadings,  and  is  rightly 
decided :  Lyon  v.  Sundius,  Smith  v.  De  La  Fontaine,  and 
NicUts  v.  Bowes,  2  Campb.  408.,  are  to  the  fame  effe£l. 

Vaughan  was  flopped  in  his  reply  by 

Heath  J.  In  the  cafe  of  CaUaghan  v.  Aylett  we  were 
of  opinion  that  there  was  a  qualification  of  the  contrail 
by  the  fpecial  acceptance,  and  that  therefore  it  was  a 
condition  precedent,  and  muft  be  fhewn  to  be  performed. 
I  continue  of  the  fame  opinion,  and  it  is  unneceflary  to 
go  into  all  die  cafes. 

Chahbrb  J.  I  think  the  cafe  is  clear  upon  rules  of 
plain  common  fenfe  and  underftanding,  without  going 
through  all  the  cafes.  A  man  is  not  bound  to  receive 
a  limited  and  qualified  acceptance :  he  may  refufe  it,  and 
xefort  to  the  drawer:  but  if  he  does  receive  it,  he  muft 
oonform  to  the  terms  of  it :  the  reafon  given  by  the 
Court  of  King's  Bench  in  Fenton  v.  Goundry  fliews  that 
they  were  themfelves  very  doubtful  of  the  grounds  of 
their  judgment  It  is  there  faid  that  the  meaning  was 
only  to  point  out  where  the  acceptor  tranfafts  his  bufi- . 
neft :  few  people  receive  ant  acceptance  without  previ- 
oufly  knowing  where  the  acceptor  tranfa&s  his  bufinefs: 
B  b  3  but 
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1Mb  si.  Bentxby  v.  Guiffik. 

Tt  U  a  qoeftion  HT HIS  was  an  adum  brought  by  the  Phintift,  who 
offrawhedMra     A A_^  _  L ;_*  ^  *n  „    ^    _  ^ 


j  who  werc  dwfw»alaw>  againft  the  Defendant,  to  mover 

i  goods  to  {he  amount  of  their  charges  for  drefles  furnHhed  to  Ac 

a  wife  give,  cmfc  Defendant  irffe.    Upon  the  trial  before  JZuCtJ.  ata 

tfi  her  or  btr  fcoft- 

band:  iftfaecn-    fitting  in  Wejiimnfkr>  it  appeared  that  die  Defendant  was 

dit  it  given  to  htrf  ^  attorney,  not  in  very  extcnfive  pra&ice,  and  depend- 
fiablfetfcoudTd*  mg  on  his  psa£tfce  fer  Ms  income.  He  did  not  occupy 
wife  Km  with      with  his  own  family  the  whole  of  die  houfe  hi  winch  he 

y*?*"1  ***»  .  lived.    The  Plaintiffs  had  in  about  a  year  and  a  half 

porta  pofltteonof  * 

ferns  of  the  goods*  fuinHhed  articles  of  fafhionable  drefs  to  die  Defendant'! 

_,  wife,  to  the  amount  of  183/.,  and  they  proved  dot  the 

j  />7<y;  cy  ^  charges  were,  for  fach  articles,  reafonable.    Tbeyprowd 

diet  the  wife  had  foaaedmee  come  in  a  curricle  to  their 
Amp,  and  ordered  goods.  They  had  debited  die  wife  in 
daeir  books  1  they  had  been  partly  paid  for  their  goods, 
by  three  bills  of  exchange  which  they  had  from  time  to 
time  drawn,  dwe&ed-  to  the  Defendant  by  die  name  of 
Mr.  Grjfin,  .but  there  was  no  proof  that  they  we*  em 
prefented  to  him  for  acceptance,  and  die  wife  had  ac- 
cepted the  bills,  figning  only  the  initial  letter  of  her 
cbriftian  name,  and  (he  had  paid  thofe  acceptances. 
The  hufband  and  wife  lived  together,  and  it  was  prated 
that  the  wife  had  in  her  hufband'*  prefenee  worn  fooe 
of  the  articles  furniflaed  by  die  Plaintiffs.  For  the  De- 
fendant it  was  proved,  that  the  curricle  in  which  the 
lady  had  been  feen,  was  not  his,  but  that  of  an  acquain- 
tance :  that  when  fome  of  the  articles  woe  fent  bom*, 
the  wife  had  dire&ed  her  fervant  to  put  them  away  that 
her  hufband  might  not  fee  them :  that  in  themefenceof 
the  Defendant  and  one  of  the  Plaintiffs,  {he  had  hU  d* 
«  her  hufband  never  paid  her  bills,  fhe  always  f& 
her  own."    That  one  (d  the  bills  drawn  on  the  bate** 
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ind  accepted  by  the  wife,  which  the  Plaintiffs  had  paid 
away  to  Hilljardz  lace-merchant,  being  diQionored,  the 
Plaintiffs  had  written  in  argent  terms  to  the  wile,  pray* 
ing  her  -to  provide  for  the  bill,  but  had  made  no  applica- 
tion to  the  hufband*  Heath  J.  left  it  ftrongly  to  the 
jury,  to  confider  whether  the  credit  in  this  cafe  had  not 
been  given  to  the  wife,  and  not  to  the  hufband.  The 
jury,  however,  found  a  verdift  for  the  Plaintiff' for  the 
whole  amount.  j 


3H 


1*14. 
Bbbxe? 
QnsnK. 


Bf/t  Serjt.  in  this  term  had  obtained  a  rule  mji  to  fet 
afide  the  verdift*  as  contrary  to  evidence,  and  have  % 
new  trial  j  againft  which 


Faugban  Serjt.  now  (hewed  caufe,  contending  that  as 
the  Defendant  cohabited  with  his  wife,  and  there  wail 
evidence  that  he  knew  of  his  wife's  having  the  goods, 
and  as  he  had  not  interfered  to  prevent  her,  nor  were 
the  goods  charged  at  too  dear  a  rate,  he  was  liable  to 
pay  for  them :  and  he  referred  to  the  do&rine  of  Lord 
Eiknborougb  C.J.  in  the  cafe  of  Waithmtn  v.  W«kefitl*> 
1  Campb.  iao,  that  however  low  a  man's  circumfhnces 
may  be,  if  he  allows  his  wife  to  aflame  an  appearance 
^rhich  he  is  unable  to  fnpport,  he  is  anfwerable  for  the 
confluences.  He  aUb  relied  on  the  circumftaace  of 
the  Defendant  having  permitted  his  wife  to  aflume  a 
fictitious  appearance  of  wealth  by  going  in  an  elegant 
carriage  to  order  the  goods.  It  was  in  the  ordinary 
courtefy  of  .trade  that  the  Plaintiffs  (bould  both  make 
out  their  bills  of  parcels  to  the  debit  of  die  wife,  and 
fhouM  make  their  firft  application  to  her  when  a  bit! 
of  exchange  was  di&onored,  though  they  gave  die  cre- 
dit to  the  hufband  i  this  was  very  diftinguiihable,  he 
iaid,  from  the  cafe  of  Mttcalfe  v.  Statu,  3  Compb.  22. 
>here  the  wife's  father  paid  for  part  of  the  good*,  and 
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fry*  an  order  that  no  more  goods  .{houM  be  fupptkd 
without  the  hufband's  esprefs  direction. 

B*ft  in  fuppott  of  his  rule,  commented  on  die  (bong 
circumftances  which  tended  to  prove  that  the  credit  va 
given  to  the  wife*  The  huiband,  he  laid,  was  liable 
only  on  die  prefumpdon  that  die  contract  wat  his,  and 
that  the  wife  had  given  the  order  as  his  agent.  But  hen 
the  Plaintiffs  had  notice  of  the  hufband'a  diffent,  and  it 
mattered  not  whether  that  notice  came  from  the  hot 
hand  himfelf,  or  from  the  wife's  father,  as  in  Mektljt 
r.  Statu,  or,  as  here,  from  the  wife  herfelf  and  her 
fervant. 


Heath  J.  At  the  time  of  the  trial  I  told  the  jury 
that  there  was  ftrong  evidence  to  ftew  that  the  Plaintiff 
gave  credit  to  the  wife  and  not  to  the  hufband,  in  the 
three  bills  being  accepted  and  paid  by  the  wife,  wi 
in  the  wife  telling  the  fervant  to  carry  away  the  drelb 
when  brought  home.  I  was  much  diiafisfifd  with  the 
verdi£b 


CHAkBRE  J.  It  is  clear  that  the  *efd&  is  poty 
wtong :  it  is  upnecefiary  to  go  into  the  circumftances; 
the  caufe  muft  go  down  to  another  trial. 


Dallas  J.  The  queftion  is,  whether  the 
liability  of  the  hufband  is  not  repelled  by  the  riicoa* 
fiances  which  (hew  that  the  credit  is  given  to  the  wife. 
I  think  moft  clearly  that  the  credit  was  given  to  the  wife 
and  that  the  hufband  is  liable  for  no  part  of  tbefc 
charges. 

Rule  abfeluft 
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Sawtell  v.  Loudon.  ^  air 

HTHIS  wa*  an  a&ion  upon  a  policy  of  infurance  at      A  broker  In* 

and  horn  Brijhl  to  Port  Mabon>  with  liberty  to  ft™««d  to  effe* 

a  poller  on  good** 
touch  at  GOr*ttan    The  Plaintiff  hiftrufted  his  broker  effecled  it  on^ 

in  London  to  effeft  die  policy  on  goods,  by  the  Sophia*  *hip :  themiftak* 

the  broker,  however,  efieded  die  policy  on  the  flttp  ^^VrSL 

8oph$sy  and  font  it  to  the  Plaintiff;  one  of  the  under-  underwriter  fub- 

writeia  ftated  to  the  broker  that  a  flifp  called  the  SrtbM  *&*»*  *  mem* 

•      random  in  the 
of  Briftoly  was  reported  at  Lloyd's  as  then  being  at  tea  margin:  held 

without  convoy;  the  broker  wrote,  aJking  the  Plaintiff  that  no  newfbunp 

whether  that  was  the  ihip  mfured  ?    The  Plaintiff  wrote  ^^t^^., 

again  to  the'btoker,  and  having  difcovered  die  error  in  the  known  at  Uoyf% 

policy,  requefted  he  would  get  the  miftake  rectified,  and  ^J *c  **«•; * 
r      , c        .  i..  i.  •  i-  '-..        ■*l#tfwneatfca 

m  the  fame  letter,  which  was  written  feventeen  days  without  convoy, 

after  the  (hip  had  left  Brtftol,  the  Plaintiff  added;  «  The  and  «*•  brok«- 
Stfptoi  you  allude  to,  is  the  (hip  on  which  you  effe&ed  ^^ff at  BriMoL 
the  infurance  ;  I  chartered  the  brig,  and  (he  was  to  have  whether  that  was 
gone  to  Fmlmoutby  as  I  understood,  to  join  convoy,  but  tte  ttpinfured, 
I  fuppofe  the  wind  was  contrary,  and  fhe  could  not  n  wa$t  ^  tlut 
fetch  the  port,  but  I  know  nothing  about  it  myfelf."  the  Plaintiff  fcp. 
The  btoket  applied  to  die  underwriters  to  alter  the  ^-JJiJjJdb 
policy  to  an  infunmce  on  goods,  Which  they  did,  by  adverft  wind* 
potting  a  memorandum  in  the  margia  of  the  policy*  (rom  joining  con* 
and  fitbferibing  the  initial  letters  of  their  names.    He  did  JJ  the  broker 
not,  at  the  time  of  making  this  reijueft,  communicate  get  the  policy 
the  Plaintiffs  letter  above  mentioned*    It  is  the  unmrfat  ^^^ 
pra£Hce  for  the  mailers  of  veffek  from  Brijhl,  -upon  fwer  to  the  under. 
their  arrival  at  Falmouth*  to  advife  their  owners  of  it  by  *"*"»;  held 
the  pott*  and  if  the  ihip  had  reached  Fcdmrth.  the  S^SKt 
Plaintiff  would  doubdefe  have  been  informed  of  it  by  polky. 
the  owner,  who  lived  at  Brijhl*  and  from  his  receiving 
90  fuch  intelligence,  he  might  conclude,  with  totaw 
able  certainty,  that  the  teflei  had  not  made  that  pert. 

The 
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1814*  The  fliip  was  in  fa&  blown  out  to  fea,  and  after  tryinf 
in  tain  for  feme  dap  to  make  Falmouth  and  to  joia 
her  convoy  there,  proceeded  for  Gibraltar^  and  was  ML 
Itonar,  Upon  the  trial  of  the  caufe  at  Guildhall,  at  the  tap 
fiber  Michaelmas  term  1813,  before  Jfot^eUCl, 
Befi  Serjt,  for  the  Defendants,  took  two  objefiktt 
\  firft,  thai  the  alteration  in  the  policy  was  fuch  a  change 

of  the  fubjeft-matter  of  the  infurance,  as  renfaed  1 
new  ftamp  neceilary  for  the  altered  contrafi  $  fecccdlj, 
that  there  was  a  concealment  by  the  broker  from  tk 
underwriters,  of  an  important  f a£k,  known  to  \m 
before  the  alteration,  was  effeAed*  namely,  that  # 
veffel  had  miffed  joining  convoy  at  Falwmth,  wWi 
materially  altered  the  rifle,  and  ought  to  hare  bm& 
dofed,  MansfiiU  C  J.  referred  liberty  to  the  Drf* 
daut  to  more  to  enter  a  nonfuit  on  the  firft  point; 
and  on  die  laft  point  the  jury' found  a  veidifi  for  the 
Plaintiff; 

Btf  Serjt.,  in  this  term,  obtained  a  role  mfi  to  fa  I 
aide  the  verdi&,  and  enter  a  nonfuit  <m  the  firft  point, 
and  to  hare  a  new  trial  on  die  fecond. 

Sbtphtrd  Solicitor-General,  and  Vaughn  Serjt  being 
aequefted  by  the  Court  to  fpeak  firft  to  the  objeflto 
on  the  ftamp,  as  ta  that  point,  contended  that  this  aft 
did  not  fall  within  die  principle  of  Hill  r.  ?tf*> 
8  Bafi%  375.,  which  was  die  cafe  of  an  efiefttu% 
operative  inftrument,  but  within  that  of  Cob  ▼.?*£"> 
la  Eaft,  471. :  for  here  in  fa£k,  no  contraft  of  aflbnoce 
upon  the.  fhip  ever  fubfifted  between  the  parties,  there 
having  beq^  dearly  a  miftake,  and  therefore  the  ftamp 
was  never  in  etkd  ufed.  By  the  ftatnte  35  G.y  *fy 
ff.Z.tc  13.  the  parties  were  at  liberty  to  make  this  al- 
teration without  a  new  ftamp.    By/  8.  fpoiled  ftsmps 

may  be  brought  to  the  head  office,  and  in  cafe  ^! 

hare 
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have  not  been  fuhfcribed  or  underwritten  by  any  perfoa, 
or  othemrife  ufed,  the  commiffioners  may  cancel  them 
gratuitoufly,  and  deliver  to  the  owners  new  ftamp*  to  the 
like  amount,  or  in  cafe  any  fum  or  the  name  of  any 
perfon  as  underwriter,  hath  been  fubfcribed  on  any 
{lamps  of  a  different  denomination  or  value  than  is 
required  by  that  a&,  through  inadvertence,  or  that  the 
fubfcriptions  thereon  intended,  have  not,  from  fom* 
jjift  caufe,  been  completed,  to  the  amount  of  the  fum 
allowed  by  that  a£jt,  and  if  the  party  fliall  produce  to 
the  commiffioners  another  policy ,  damped,  and  actually 
made  out  for  the  fame  intereft,  rifle,  or  adventure  with 
the  policy  to  be  cancelled,  then  the  commiffioners  may 
cancel  the  firft,  and  exchange  them,  for  other  ftaraps* 
And  f.  13.  faves  the  right  of  making  any  alteration 
which  might  lawfully  be  made  in  the  terms  or  condi- 
tions of  any  policy,  duly  damped  after  the  fame  (halt 
have  been  underwritten,  and  excludes  the  neceffity  of 
any  additional  ftamp  duty  by  reafon  of  fuch  alteration ; 
lb  that  fuch  alteration  be  made  before  notice  of  the 
determination  of  the  rifle  originally  infured,  and  the 
premium  of  infurance  be  above  \os>  ptr  cent.,  and  the 
thing  infured  remain  the  property  of  the  fame  perfoa, 
and  that  fuch  alteration  (hall  not  prolong  the  term  in- 
fured beyond  the  period  allowed  by  that  a£fc,  and  that 
no  additional  fum  fliould  be  infured  by  reafon  .of  fuch. 
alteration.  Inafmuch  therefore  as  the  Plaintiff  could* 
have  procured  the  ftamp  of  this  policy  to  be  allowed 
him  in  exchange  under  the  8th  fe&ion,  as  fpoiled  by 
miftake*  he  might  alfo  ufe  it  as  a  new  ftamp  for  another 
contract,  without  exchanging  it.  The  cafe  properly 
falls  within  this  (e£tion,  and  not  within  the  13th. 
For  before  the  alteration  the  policy  in  this  cafe  had 
never  attached  at  all,  but  was  equivalent  to  a  blank  (beet; 
of  paper-  So  a  bill  of  exchange,  which,  before  it  is  put 
into  circulation,  is  altered  as  to  the  time  it  has  to  mm 

requires 
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requires  no  new  ftamp.  This  ftamp  therefore  *as  i* 
operatire  in  the  fifft  inftance,  and  it  raEd  tinder  the 
fubflftlng  contraA. 

Befij  in  fupport  of  hi*  rule,  denied  that  a  ftamp  on 
which  a  fubfctiptton  had  been  actually  written,  can  be 
ufed  again  as  a  new  ftamp,  although  it  may  be  in  the 
dffcretion  of  the  comnriffioners  to  allow  the  values 
another  (lamp.  That  claufe  too  is  confined  to  cafti 
where  the  ftamp  has  been  fpoiled  by  accident,  which 
as  not  fo  in  this  inftance.  This  cafe  approaches  tm 
nearly  die  13th  fe£Hon,  but  it  is  not  fuch  an  altentkn 
as  is  fared  by  that  claufe.  That  fe&km  does  not  apply 
to  cafes  where  the  fubjeft-matter  of  the  infurance  » 
changed,  but  only  where  an  additional  circumftanceis 
added  to  the  fame  fubje£t  of  infurance ;  Hilli.Prt* 
bin  point.  The  diftinftion  taken  is  not  founded h 
h£t9  that  there  the  policy  aftually  attached  on  a  pro* 
perty  of  the  Plaintiff.  If  the  Plaintiff  had  had  an  intent 
in  the  outfit,  it  may  be  inferred  that  he  would  hart 
continued  his  infurance  on  that,  as  well  as  have  added 
an  infurance  on  'goods.  The  cafe  depends  on  tlus 
broad  principle,  that  the  parties  having  ufed  one  ftamp 
for  one  contraft*  there  tnuft  be  a  new  ftamp  for  a 
new  contrad.  In  the  cafe  of  Cch  r.  Parian,  the  re- 
gifter  afts  pte*eated  the  firft  contract  from  taking  any 

Cur.  ah.  u* 

'  Hsatk  J.  or  thi*  day  delivered  judgment  Weareof 
Ophmm  that  no'new  ftamp  was  required :  the  inteotks 
of  the  parties  ought  to  be  con&tered ;  they  aererineiot 
to  enter  into  die  firft  cpfttrad,  therefore  it  wai»  ifltnA 
no  contrail  at  all ;  coqfoquentty  the  akeratioo  i*  ** 
fitch  an  alteration  of  the  fobj<e&-ma*ter  as  reqnii*4 
new  ftamp. 

4  && 
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ShfherdvAVaughan  then  contended,  as  to  the  othe* 
point,  that  inafinuch  4s  the  information  of  the  (hip's 
being  driven  out  to  fea  was  not  known  at  the  time  of 
giving  the  original  inftru&ions  for  the  policy,  although 
it  arrived  before  the  corredlion  of  the  mtftake*  it  wae 
unneceffary  then  to  communicate  it,  but  the  Plaintiff 
might  fairly  then  proceed  to  get  his  contract  completed 
upon  the  Came  ftate  of  information  which  fuhfifted  at 
the  time  when  the  contraft  was  originally  intended  t* 
be  made.    But  there  was  no  intelligence  either  true  or 
falfe  to  communicate :  it  was  a  mere  conje&ure  of  the 
Plaintiff    that  the   (hip   was  driven  out  to  fea ;   and 
no  cafe  goes  fo  far   as  to  fay  that  conje&ure  need 
be  communicated.     The  veffel  being  thus  driven  out 
to  fea  by  a  ftorm,  the  failing  without  convoy  did  not 
make  the  infurance  on  the  goods  illegal,  becaufe  it  was 
without  the  privity  of  the  Plaintiff,  and  as  the  policy, 
was  with  or  without  letters  of  marque,    it  muft  be 
afiumed  that  the  Defendant  confented  fhe  fliould  be  a 
running  (hip.     It  was  unneceffary  *o  reveal  to  the 
Defendant  what  he  previoufly  knew:  the  broker  re- 
ceived the  intelligence  of  the  (hip  being  at  fea  from 
the  Defendant  himfelf,  and  the  Plaintiff  only  echoes 
it  back  to  him,  and  it  was  ufelefs  to  repeat  it  to  the 
Defendant,  nor  was  the  veffel  feen  at  fea. in  any  fituation 
of   danger  or  difficulty  which  was   material   to   be 
difclofed. 

Beft,  contrh.  The  only  fa£k  known  to  the  under* 
writers  was,  that  fome  (hip,  called  the  Sophia  ef 
BrtJMy  was  at  fea  \  and  the  queftion  put  to  the  Plaintiff 
was,  whether  that  was  the  (hip  infured  I  Hit  aafwev 
was  a  plain  affirmative,  and  he  adds,  that  he  knows  (he 
is  gone  to  fea  without  touching  at  Fslmoutb,  but 'does 
not  know  the  reafon  of  her  fo  doing.  This,  therefore* 
important  to  be  difdofed  to  the  Defendant:  it  may, 

however, 
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however,  be  inferred  that  this  was  puipofeW  a nmnin£ 
flwpj  for  the  matter  applied  for  a  licence  to  (ail  wMiost 
convoy,  and  was  refilled.  The  indulgence  of  tbeDe- 
Loudon.  feadant  in  altering  the  policy  without  receiving  any  net 
premium,  required  uberrima**  fidem  in  the  Plaintiff. 

•  Heath  J.  I  think  it  was  a  material  faS,  ml 
ought  to  have  been  difclofed,  and  therefore  there  oagk 
to  be  a  new  trial,  and  as  it  is  to  go  to  another  jury,  I 
Jhall  forbear  to  obfenre  on  it 

Roleabfoh*. 


JWn*.  Pearson  v.  Sutton. 

ItoCoortie.     yAUGHANSu\t.  had  obtained   a   rule  mf  U 
unorder  on  an  Mr.  Moore,  an  attorney  of  this  court,  might  defer 

attorney  to  deliver  up  a  deed  topon  payment  to  him  of  whatem  mcflj 

teh^  rtfe     ""tf*  te  due>  f0r  Which  hc  couM  ^^  a  HaL 

aadtraftae. 

Bejty  Serjt.  {hewed  caufe  on  behalf  of  Aftftfi  *, 
claiming  any  lien  on  the  ^eed,  and  fubmitting  to  delhre: 
it  up,  under  the  authority  of  the  Court,  if  they  vod 
direft  him  fo  to  do  under  the  circumftances,  ^ 
were,  that  the  Defendant  being  about  to  execute* 
grant  of  an  annuity,'  which  was  to  be  prepared  bj» 
attorney  named  Simmifon,  who  was  therein  named  as  a 
truftee  for  the  Plaintiff,  (the  purchafer,)  had  applied  to 
Moore  to  become  a  truftee  therein  for  him,  the  Defa- 
dant,  to  which  Moore  had  affented,  and  executed* 
deed  in  queftion  at  Simmifon's  houfe,  and  the  deed  W 
frem  that  time  remained  in  Moore's  cuftody,  and  he  ** 
only  anxious  to  aroid  committing  a  breach  of  trufi* 
giving  it  up. 

TbeQ* 
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The  Court  refufed  to  take  the  deed  out  of  the  hands 
of  the  truftee,  faying  they  knew  nothing  of  the  circum- 
ftances,  and  had  ho  authority  to  interfere  in  the  cafe  of 
a  truft. 

Rule  difchatged* 


Barwick  v.  Matthews  and  Others,  Jan.%%. 

TTHIS  was  a  feigned  iflue  under  an  inclofure  a&,      If  a  perfon  who 

paffed  51GW.3.  "for  inclofing  lands  in  the  manor,  SSSSrfi 

lordflrip,  or  foreft  of  Wcftward,  in  the  pariih  of  Weft-  and  common  in* 

ward,  in  the  county  of  Cumberland?  the  firft  count  of  *"•  manor  of  B. 

the  declaration  ftated  a  colloquy  concerning  the  a£t,  and  £^  ^catde 

concerning  a  certain  claim  before  then  by  the  Plaintiff  couchant,*  on  hit 

made  in  purfuance  of  the  fa'd  aft,  as  the  owner  and  tencment »  -*•» 

*  .  receives  under  an 

occupier  of  certain  mefiuages,  tenements,   and  lands  acl  for  inclofing 

called  Bujb-Gill-Head  and  Barney-Houfe%  fituate  within  thewaftesin^ 

the  parifh  of  Wigton>  in  the  faid  county,  to  be  entitled  f^aa^^^ 

for  himfelf  and  his  tenants,  occupiers  of  the  faid  pre-  common  in  An 

tnifes,  or  of  fome  part  thereof,  to  a  right  of  common  he  *  *******& 
r      \  a  r       a         •         ■  j  1-     "»**  under  an 

of  turbary,  and  common  of  paiture  in  and  upon  the  aa  for  inclofing 

commons  and  wafte  grounds  in  the  manor,  lordfhip,  or  ^  waftw  »  B. 

to  an  allotment 
thereof  in  refpecl 
of  hk  common  in  2?.,  and  that  to  the  fame  extent  at  if  he  had  never  had  any  common 
or  allotment  in  A .  , 

If  a  copyholder  in  the  manor  of  A.  has  common  in  the  waftes  of  the  fame  loitft 
manor  of  B.  for  his  cattle,  levant  and  couchant  on  his  tenement  in  A. ;  this  is  a  proof 
that  the  manors  were  formerly  in  different  hand*,  for  the  eftate  of  the  copyholder  was 
too  weak  to  rapport  a  grant  by  the  lord  to  his  copyhold  tenant  of  common  appurtenant 
fa  another  manor. 

A  copyholder  who  has  common  in  a  wafte,  without  the  manor  of  which  his  copy- 
hold is  parcel,  has  it  as  annexed  to  the  land,  and  not  to  bis  cuftomary  eftate,  and  muft 
prescribe  in  a  que  eftate  through  his  lord,  for  him  and  all  his  cuftomary  tenants  thereof. 
Aiid  fuch  common  without  the  manor  is  not  extinct  by  enfranchifement  of  the  copy- 
hold, though  there  be  no  words  of  re-grant.  And  after  enfranchifement,  the  feoffee  muft 
prescribe  in  a  que  eftate  of  his  lord  for  himfelf  and  his  cuftomary  tenants  till  the  time 
of  the  enfranchifement,  and  fiuce  that  time  for  the  feoffee  and  his  heirs,  z$  appurtenant 
to  the  enfranchifed  tenement. 

Vot.V.  C«  foreft 
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foreft  aforefaid,   for  all  manner  of  cattle,  levant  ind 
couchant,  in  upon  the  faid  meffuages,  and  lands  for  and 
in  refpe£k  of,  and  as  appertaining  to  the  fame  refpec* 
tively,   and  the  declaration  ftated  a  wager  upon  the 
queftion,  of  which  the  Plaintiff  maintained  the  affirma- 
tive, and  the  Defendants  the  negative,    whether  the 
Plaintiff  was  entitled  for  and  refpe£t  of  his  faid  met 
fuiges,  tenements,  and  lands,  to  a  right  of  common  for 
himfelf  and  his  tenants,  occupiers  thereof,  or  of  fon* 
part  thereof,   in  and  upon  the  commons  and  wafte 
grounds  aforefaid,  dire&ed  by  the  faid  ad  to  be  in*  I 
dofed ;  the  fecond  count  ftated  a  difcourfe  had  betwtea 
the  Plaintiff  and  Defendant  concerning  the  faid  a£t,  and 
concerning  the  right  of  the  Plaintiff  to  an  allotnet! 
upon  the  (aid  commons  and  wafte  grounds  fo  to  he 
•  divided,  in  refpeft  of  the  premifes  mentioned  in  the  bit 
count,  in  cafe  the  Plaintiff  was  entitled  to  fuch  right  a 
common  as  in  the  firft  pount  was  mentioned,  and  a 
wager  upon  the  two  queftions  then  affirmed  by  the 
Plaintiff  and  denied  by  the  Defendant ;  firft,  whether 
in  cafe  the  Plaintiff  was  entitled  to  fuch  right  of  coo* 
mon  as  in  the  firft  count  was  mentioned,  be  waientitkJ 
to  fome  allotment  upon  the  faid  commons  and  waie 
grounds  fo  to  be  divided  ;  and  Secondly,  whether  in  fed 
cafe  he  was  entitled  in  refpeft  thereof  to  a  fail  aliofr 
ment  upon  die  faid  commons  and  wafte  grounds,  * 
cording  to  the  true  and  a&ual  value  of  the  premife 
mentioned  in  the  firft  count.    The  Defendant's  pto 
put  each  of  thefe  propofitions  feverally  in  iffoe.  Tk 
a&  recited  that  there  were  within  the  manor,  lordfhip, 
or  foreft  of  Weflv)ar&%  and  in  the  parifh  of  JP{|xW4 
fgveral  commons  and  wafte  grounds,  containing  m  the 
whole  10,000  acres,  and  that  the  Earl  of  Egratrti* 
lord  of  the  faid  manor,  lordfhip,  or  foreft,  and  was  is* 
titled  to  the  foil  and  royalties  of  the  faid  commons  ad 
wafte  grounds,  as  parcel  of  the  laid  manor,,  lordfhip*  « 

6  M 
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foreft,  and  to  all  mines  and  minerals  within  and  under 
tfie  fame  j  and  that  he'  was  owner  of  feveral  mefluages, 
lands,  tenements,  and  other  hereditaments  within  that 
parifh,  and  that  in  refpe£t  thereof  the  earl,  his  leflees, 
or  tenants  *as  or  were  entitled  to  a  right  of  common 
upon  the  faid  common  and  wafte  grounds  within  that 
parifh,  and  that  Six  Henry  Fletcher  and  Sir  Waflel  Brifc; 
Barts*,  and  divers  other  perfons  were  or  claimed  to  be 
entitled  to  right  of  common  upon  the  faid  commons  and 
wafte  grounds  in  refpeft  of  certain  mefluages,  lands, 
tenements,  or  other  hereditaments  within  the  faid  parifh, 
and  appointed  certain  commifiioners  for  fetting  Out,  divid- 
ing, allotting,  and  inclofing  the  faid  commons  and  wafte 
grounds  in  the  manner,  and  according  to  the  rules, 
Orders,  powers,  and  dire&ions  contained  in  that  ad, 
and  in  the  flat.  41  Ge$.  3.  r.  109.  The  a&  after  direct- 
ing allotments  to  be  made  for  public  waterh»g  places, 
quarries,  and  gravelpits,  for  a  fair,  and  to  two  charity- 
-fcbools,  for  fale  for  defraying  the  expences  of  the  inclo- 
fure,  to  the  lord  for  his  right  and  intereft  in  the  manor 
and  foreft,  and  to  the  dean  and  chapter  of  Carlifle,  and 
perpetual  curate  of  Weftwordt  for  their  refpe&ive  tythes, 
dire&ed  the  commiffioners  to  allot  in  feveralty  the  re- 
fidue  of  die  commons  to  the  Earl  of  Egremottt,  for  and 
in  refpeft  of  his  mefluages,  demefne  lands,  and  other 
lands,  tenements,  and  hereditaments  within  the  manor, 
lordihip,  and  foreft,  and  the  feveral  other  perfons  en* 
titled  to  right  of  common,  or  other  right  or  intereft 
open  the  faid  commons  and  wafte  grounds,  or  any  part 
thereof,  according  to  the  true  and  a&ual  value  to  be 
ascertained  in  fuch  manner  as  the  commifiioners  mould 
think  juft  and  equitable,  of  the  feveral  mefluages, 
lands,  tenements?  and  hereditaments,  in  refpe ft  whereof 
they  were  refpe&ivdy  entitled  to  a  right  of  common  or 
other  right  or  intereft  as  aforefaid,  but  with  a  reservation 
to  the  lord  of  all  minerals  under  the  allotments.    A 
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certain  other  a£t,  pafled  in  the  fame  year, "  for  isck&og 
lands  in  the  townfliips  of  Wigton^  Woodfubl  and  WawrU^ 
within  and  parcel  of  the  barony  of  Wigten,  in  the  county 
of  Cumberland?  recited  that  there  were  within  the  fereni 
townfliips,  diftri&s/  or  quarters  of  Wigton^  WoodfiAtM 
Waverton*  within  and  parcel  of  the  barony  of  WigtonM 
in  the  parifh  of  Wigtim%  feveral  commons  and  wafte 
grounds  containing  four  thoufand  acres,  and  that  the  Earl 
of  Egremmt  was  lord  of  that  barony,  and  was  entitled  to 
the  Toil  and  royalties  of  the  faid  commons  and  wafte 
grounds  as  part  and  parcel  of  the  faid  barony,  and  to 
all  mines  and  minerals  within  and  under  the  fame,  and 
that  he  was  alfo  owner  of  feveral  mefiuages,  lands,  tene- 
ments, demefne  lands,  and  other  hereditaments  within 
the  faid  townfliips,  diftri&s,  or  quarters  of  W'\fr 
Woodftity  and  Waverton9  or  fome  of  them,  and  that  in 
refpeft  thereof  the  faid  earl,  his  leffees  or  tenants  w> 
or  were  entitled  to  a  right  of  common  upon  the  fci 
commons  and  wade  grounds  within  the  faid  fereni 
townfliips,  &c,  and  that  Sir  W.  Brifco  and  direr* 
others  were,  or  claimed  to  be,  entitled  to  right  of  com- 
mon upon  the  faid  common  and  wafte  grounds,  in  n* 
fpeft  of  certain  mefiuages,  tenements,  lands,  or  other 
hereditaments  within  the  faid  parifh.  The  aft,  after 
appointing  comroiffioners,  in  the  fame  terms  as  in 
the  firft  mentioned  aft,  and  after  directing  allot- 
ments to  be  firft  made  for  purpofes  fimilar  to  thofe 
firft  dire&ed  in  that  a£t,  dire&ed  the  commiffioners 
to  aflign  and  allot  all  the  refidue  of  the  commons 
and  wafte  grounds  intended  to  be  inclofed,  onto 
and  amongft  the  Earl  of  Egremottt,  for  and  in  refped 
of  his  faid  mefiuages,  tenements,  demefne  lands,  ani 
other  hereditaments,  and  unto  and  amongft  the  W 
Sir  W.  Br\fco%  and  all  and  every  other  the  owners  and 
proprietors  of  mefiuages,  lands,  and  tenemeuts  hari:; 
right  of  common  or  other  rights  in  or  upon  the  faid 
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commons  and  wade  grounds,  in  lieu  of  their  refpe&ive 
rights  thereon,  according  and  in  proportion  to  fuch 
rights  and  interefts,  in  fuch  manner  as  the  commifligners 
fhould  in  their  judgment  think  juft  and  equitable,  but 
fubjeft  to  the  exceptions,  rules,  orders,"  and  dire&iona 
in  that  ad,  and  the  aft  41  G.  3.  c.  109.  contained. 
Upon  the  trial  of  this  caufe  at  the  Cumberland  fummer 
affizes  18 13,  before  Woodsy  it  appeared  that 'by  an  in- 
denture of  the  30th  Dec.  1778,  made  between  the  Earl 
of  Egremont,  lord  of  the  barony  of  Wigton%  and  Jofeph 
Barurick,  father  of  the  Plaintiff,  the  earl  granted,  bar- 
gained, fold,  aliened,  remifed,  releafed,  enfranchifed,  ra- 
tified, and  confirmed  to  /.  Barwick)  the  mefluage  and 
tenement  fituate  at  Bujb-Gill-Head,  in  the  townfhip  of 
Woodftdi)  in  the  parifh  of  Wigtott,  and  nineclofes  adjoin- 
ing, therein  particularly  defcribed,  and  another  mefluage 
and  tenement,  and  three  clofes,  fituate  at  and  known 
by  the  name  of  Barncy-boufe,  in  the  fame  townfhip, 
which  premifes  thereby  intended  to  be  enfranchifed, 
were  then  holden  (a)  by  Bar  wick  of  the  faid  earl  as  a 
cuftomary  eftate  of  inheritance,  and  parcel  of  the  faid 
barony,  by  payment  of  the  ancient  yearly  cuftomary  rent 
of  id/.,  and  of  a  reafonable  arbitrary  fine  at  the  will  of 
the  lord  of  the  faid  barony  for  the  time  being,  payable  on 
the  death  of  the  lord,  and  the  death  or  alienation  ^>f  the 
tenant,  and  were  fubjeft  to  other  dues,duties,and  cuftoms, 
and  all  houfes,  &c.  meadows,  pafturcs,  feedings,  (b)  &c. 

there- 
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(a)  No  part  of  this  deed,  ex- 
cept the  words  of  re-grant  of 
common,  was  read,  either  upon 
the  motion  for  a  new  trial  or 
upon  the  difcuffion  of  the  rule ; 
and  it  was  taken  for  granted,  as 
-well  by  the  counfel  on  both  fides, 
as  the  Court,  that  the  tenement 
was  a  copyhold* 

{b)  It  feems  that  the  common  in 
Weft  ward  palled  to  Jofrpb  Bar- 

C 


wick  by  the  words,  "  all  feed- 
ings, &c.  thereto  belonging  and 
appertaining,"  for  although  that 
common,  which  was  originally 
appurtenant  to  the  land  of  the 
tenement  in  Wigton>  would,  after 
the  unity  of  feifin  of  the  two 
manors,  have  been  extinct  by  rea- 
fon  of  the  unity  if  the  copyhold 
had  efcheated;  yet,  fo  far  as 
refpeded  the  copyholder,  it  ftiU 
c  3  con- 
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thereunto  belonging,  and  all  trees  and  woods,  and  the 
foil  thereof,  and  liberty  to  dig  free-done,  &t.  for  the 
purpofe  of  improving  the  enfranchifed  premifes,   and 
repairing  the  tyiildings,  &c.  and  to  make  bricks  of  the 
clay  for  thefe  purpofes,  but  not  for  fale.     And  alfo  all 
fuch  common  of  pafture  and  turbary  in  and  upon  all 
the  commons  and  waftes  of  and  within  the  faid  barony, 
as  Barwick,  at  the  time  of  the  execution  of  that  deed, 
was  entitled  unto,  for  and  in  refpe£t  of  the  premifes. 
And  the  reyerfion,  and  all  the  right  of  the  faid  earl  to 
all  fines  which  would  otherwife  become  due,  excepting 
and  referving  the  faid  cuftomary  rent  to  be  thereafter 
paid  as  a  free  rent,  and  all  mines  of  coal,  lead,  and 
other  minerals,  quarries  of  marble,  ftone,  and  flate, 
waifs,  eftrays,  and  all  other  royalties,  liberty  of  hunt- 
wg,  &c,  and  all  other  manerial  rights,  and  rights  of 
feignory,  to  hold  to  Barwick>  his  heirs  and  ai&gns,  fo  as 
the  premifes  might  for  ever  thereafter  remain  eofran* 
chifed  and  freehold.    Upon  the  death  of/.  Barwici  thefe 
premifes  defcended  to  the  Plaintiff  as  his  fon  and  heir. 
The  Plaintiff  delivered  to  the  commiffioners  a  claim  for 
a  right  of  common  in  the  parifh  or  foreft  of  We/hoard  foe 
his  eftates  called  Bu/b-GUI  Head,  and  Barnej-boqfe%  for 
exertifing  his  right  both  of  herbage  and  turbary  by  pay* 
ment  of  8 d.  yearly  to  the  Earl  of  Egrerjw*,  as  an  inter- 
commoner  -f  and  his  claim  being  obje&ed  to  by  the  De* 
fendants,  the  commifiioners  heard  evidence  thereupon, 
and  the  Plaintiff  eftabliflied  the  fad  of  nfer  and  the  fad 
of  payment  to  the  lord  of  j\d.  for  Bujb-Gill-Heady  and  44/. 
for  Barncy-hcufe,  as  an  inter- commoner.    The  commif- 
fioners,   however,   adjudged  and   determined  that   the 


continued  appurtenant  to  the 
land  during  the  continuance  of 
his  cuJtamary  eitate,  and  could 
not  be  impaired  by  the  lord's  pun- 
chafe  fubJequent  to  his  grant: 
and,  therefore,  at  the  date  of  the 


deedthe  common  {till  exifleda* 
belonging  and  appurtenant  to  lut 
tenement,  and  by  that  defcrip- 
tion  welt  palled  and  was  perpe- 
tuated to  the  rcieflee. 

Plaintiff 
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Plaintiff  was  not  entitled  to  an  allotment  of  the  commons 
and  wafte  grounds  in  Wefhvard  intended  to  be  inclofed, 
for  his  faid  eftates.    The  Plaintiff  had  delivered  to  the 
commiffioners  under  the  Wigton  z£t9  a  claim  of  common 
upon  the  waftes  in  Wigton  fot  the  fame  eftate,  and  had 
had  an  allotment  made  to  him  in  due  proportion  with 
the  other  commoners  in  Wigton,  which  the  witneffes 
called  a  full  allotment.    No  evidence  was  given  as  to 
the  fad  whether  the  barony  of  Wigton  and  the  manor  or 
foreft  of  Wtejlnvard  had  immemorially  been  united  in 
poffeffion  in  the  hands  of  the  Earl  of  Egremont  (who 
had  them  at  the  time  of  his  deed  of  enfranchifement,) 
and  of  his  ancestors.    The  Plaintiff  abandoned  his  claim 
for  Barney-boufe,  but  proved  35  years  ufer  of  the  com* 
mon  in  Weflward  for  his  cattle,  levant  and  couchant  00 
Bu/b-GUlrHtad.     For  the  Defendants  it  was  contended, 
that  on  account  of  the  unity  of  poflefiion  of  both  feigno- 
ries  in  the  fame  lord,  it  muft  be  prefumed  that  they  had 
keen  immemorially  fo  united,  and  that  the  Plaintiff  and 
his  anceftors  took  their  common  in  both  feignories  from 
one  and  the  fame  lord  by  one  and  the  fame  entire  grant, 
which  could  not  be  fevered  or  apportioned  by  the  ad  of 
the  commoner ;  that  therefore  the  allotment  and  ac- 
ceptance of  a  compensation  for  the  common  in  Wigton 
was  an  extingmfhment  of  the  Plaintiff's  rights  of  com- 
mon in  Wejfward>  and  he  was  confequently  entitled  to 
no  allotment  in  Weftward;  or,  at  all  events,  that  the 
allotment  which  the  Plaintiff  bad  received  in  Wigton 
hearing  a  full  proportion  to  the  value  of  the  Plaintiff'* 
eftates,  was  a  fatisfa£tion  for  both  his  rights  of  common, 
and  left  him  no  right  to  any  further  allotment  for  the 
fame  eftate  wider  the  Weftward  inclofure  a&,  the  foil 
out  of  which  the  equivalents  for  both  commpos  were  tar 
be  given,  being  the  property  of  the  fame  lord.    The 
Defendant  alfo  contended  that  the  common  in  Wefinvari 
was  extinguished  by  the  enfranchjfement  when  the  cuf- 
C  c  4  '  tomar7 
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tomary  eftate  ceafed.  The  Plaintiff  urged  that  era  if  it 
were  fo,  the  35  years  fubfequent  ufer  fince  1778  to  the 
prefect  time,  was  a  good  ground  for  prefuming  a  re- 
grant  of  common  on  We/lward  as  appurtenant  to  Bu]k- 
Gill-Hcad.  Wood  J .  was  of  that  opinion,  and  direaed 
the  jury  to  prefume  a  re-grant  \  and  he  referred  the  two 
points,  1  ft,  whether  die  Plaintiff  could  be  entitled  to 
common  in  Weftward,  inafmuch  as  the  deed  of  enfhn- 
chifement  regranted  rights  of  common  only  over  the 
yaftes  within  the  barony  of  Wigtons  and,  fecondly, 
whether,  "fuppoGng  that  point  to  be  in  favour  of  the 
Plaintiff,  he  having  got  a  full  allotment  under  the  Wigte 
ijiclofure  ad,  could  alfo  be  entitled  to  a  full  allotment, 
or  to  apy  allotment  out  of  the  waftes  of  another  manor, 
under  the  fame  lord,  in  refpeft  of  the  fame  premifes* 
fubjeft  to  which  queftions  the  jury  found  a  verdict  for 
the  Plaintiff. 


Shepherd  Serjt.  in  Michaelmas  term  1813  moved  to  fet 
a\fide  the  verdift,  and  have  a  new  trial.  *  He  contended 
that  this  cafe  was  diftinguifhable  from  that  of  HoUtngshti 
y.  Walton,  7  Eaft,4$$.t  where  the  two  manors  had  re* 
gently,  and  for  all  previous  time,  been  holden  by  differ- 
ent lords,  which  fa£k  rebutted  the  prefumptkm  of  unity 
of  grant*  F.N.B.\i$.  Writ  of Admeafurtment  ef 'Eef 
lure,  note  r.  cites  8.  JE.  a.  Admeafurement,  14.  "  If  the 
Defendant  has  pommon  appendant  to  his  freehold  is 
three  vills,  it  may  be  admeafured  for  the  lands  in  one 
of  the  vills ;"  which  mud  be  intended,  where  the  fame 
lord  had  the  three  vills,  and  other  freeholders  had  com* 
anon  in  one  x>f  the  vills  only  $  there  they  can  compel  die 
firft  to  have  his  commqn  in  that  vill  admeafured.  From 
this  it  may  be  inferred,  that  he  ^rho  hath  common  in  two 
rills  ought  not  to  have  a  full  allotment  in  each,  for  that 
would  give  him  a  double  allotment:  if  the  Plaintiff  had 
bad  only  half  an  allotment  in  Wigton,  perhaps  he  would 

be 
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be  entitled  to  half  an  allotment  in  Weftwardg  but  havT 
ing  a  full  allotment  in  Wigton,  be  is  not  entitled  to  any 
in  Weftwdrd.  He  alfo  dated  that  thefe  eftates  were, 
before  they  were  enfranchifed,  copyholds,  parcel  of  the 
manor  of  Wigton,  and  that  the  enfranchifement  would. 
have  been  an  extinguishment  of  the  copyholders  com- 
mon, but  for  the  exprefs  words  of  re-grant  of  common 
in  Wigton.  When  the  cuftomary  eftate  is  gone,  thq 
common  is  gone  which  was  appurtenant  thereto  \  but 
there  are  no  words  pf  re-grant  of  the  common  in  Weft- 
ward;  therefore  that  common  was  extinguifhed  by  th$ 
enfranchifement  without  being  revived. 
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Mansfield  C.  J.  On  that  part  of  the  cafe  there 
may  be  a  queftion,  for  I  do  not  fee  how  the  tenement 
could  have  corrjrupn  in  Weftvaard,  when  the  cuftom  waa 
fttinguifhed,  becaufe  the  common  in  Wefhvard  waft 
never  attached  to  the  newly-created  freehold,  and  the 
cuftomary  eftate  is  deftrpyed.  As  to  the  point,  whether 
the  allotment  in  one  fownfhip  extinguifhes  the  right  to 
an  allotment  }n  vefpeSt  of  {he  common  in  the  other,  as 
at  prefent  adyifed,  I  fee  no  queftion  at  all.  The  tene- 
ment has  common  in  two  places^  in  Wigton  and  in  Weft- 
V>ardi  Wigton  is  inclofed  firft.  T^e  plaintiff  haying  an 
eftate  in  Wigton,  and  having  a  right  cm  the  comrnons  in 
Wigion%  receives  a  compenfation  for  that  right  pf  com- 
mon \  but  why  fhould  not  he,  who  has  ilill  a  right  of 
common  in  Weftnvard,  in  refped  of  the  fame  tenement, 
receive  a  full  compenfation  in  refpe£t  of  his  right  of 
common  in  Wejhvard?  The  Wigton  aft  fays  he  (hall 
have  an  allotment  in  Wigton,  and  the  Weftivard  aft  fays 
he  (hall  have  an  allotment  in  Weftvfard;  how  can  he  be 
f  flopped  ? 


Heath  J.    There  is  no  fuch  thing  as  receiving  a  full 
compenfation:    the  Plaintiff  receives  a  proportionate 

pan* 


S74 


Barwick 

v. 
Matthews. 


CASES  in  HILARY  TERM 

part :  one-fourteenth  is  allotted  to  the  lord ;  all  the  reft 
is  allotted  to  the  commoner*,  not  as  a  full  compensation, 
but  in  proportional  parts. 

The  Court  granted  a  rule  nifi  on  the  point  of  enfran* 
chifement,  but  ref  ufed  it  on  the  other  point,  in  this,  and 
alfo  in  two  (zmilar  cafes  moved  after  this,  wherein  there 
had  been  no  enfranchifement  of  the  tenements.    * 


Rough  Serjt.  in  this  term  {hewed  caufe  agaii 
rule.  Hollingshed  v.  Walton  affords  no  authority  in  fa- 
vour  of  the  Defendants,  except  a  gratuitous  conjecture 
of  the  reporter  added  to  the  marginal  note.  In  this  cafe, 
as  in  that,  the  manors  have  heretofore  been  in  different 
hands.  The  note  cited  from  Fitzberbert  affords  not  the 
flighteft  inference  in  favour  of  the  propofition.  The 
writ  of  admeafurement  has  nothing  to  do  with  the  com- 
mon that  any  of  the  freeholders  may  have  in  other  til's; 
die  writ  has  relation  only  to  the  extent  and  fertility  of  the 
tenements,  fo  to  admeafure  the  pafture,  quod  non  Wtftf 
in  ea  plura  animalia  et  pecora  quam  habere  debent  et  d 
ip/os  pertinent  habendum  fecundum  liberum  tenementumfoes 
quod  habent  in  eidem  villa*  It  amounts  only  to  this,  that 
if  a  man  has  common  in  three  vrlls  for  his  cattle  leraot 
and  couchant  on  one  tenement,  if  he  overftocks  the 
common  in  one  of  the  vills,  the  other  commoners  ia 
that  vill  may,  without  the  aid  of  the  commoners  in  tk 
other  two  vills,  who  are  wholly  Grangers  to  the  pier- 
ance,  have  ai  writ  of  admeafurement  to  prevent  his  (lock- 
ing the  common  in  that  vill'  with  more  cattle  than  he 
can  winter  on  his  tenement  5  but  the  eftablifliing  of  this 
point  admits  the  full  extent  of  the  Plaintiff's  prefent 
claim j  for  he  claims  only  to  have  in  the  townfhip  of 
Weflward  common'  for  all  the  cattle  which  are  ler** 
and  couchant  on  his  tenement,  and  fince  he  is  entitled  to 
ttat,  it  follows  of  courfe,  that  he  fliali  have  an  equivalent 
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proportion  of  the  wade  of  that  townfhip  allotted  to  him. 
Secondly,  the  enfranchifement  did  not  extinguifh  the 
common  in  JFe/hvard.    Crowther  v.  Oldfidd,  1  Soli.  1 70. 
«  Copyholder  that  has  common  of  pafture  in  the  waftes  of 
the  lord  out  of  the  manor,  has  the  fame,  as  belonging  to 
his  land)  and  if  he  enfranchife  the  copyhold  eftate,  (till 
his  common  remains.     To  this 'he  makes  his  title,  in 
pleading,  in  die  lord 5  viz.  that  the  lord  of  the  manor, 
timeout  of  mind,  hath  had  common  in  fuch  a  place  for 
himfaf  and  his  cuftomary  tenants.    Vide  Co.  Ent.  9.  20." 
S.C.    1  Salt.  364.     «  The  Chief  Juilice  took  this  dif- 
ference, viz.  where  a  copyholder  claims  common  in  the 
waftea  of  a  manor,  it  properly  and  ftri&ly  belongs  to 
the  eftate,  and  if  he  enfranchife  his  copyhold,  in  that 
cafe  the  common  is  loft ;  but  where  he  claims  it  out  of 
the  manor,  it  belongs  to  the  land,  and  not  to  the  eftate, 
and  if  he  enfranchife  the  eftate,  the  common  continues." 
Ace.  Co.  Dig.  Copyhold)  K.  page  169.    And  the  unity  of 
fciGn  of  the  two  waftes,  though  it  would  have  extitu 
guilhed  any  common  which  the  lord  of  the  one  manof 
had  for  himfelf  in  the  waftes  of  the  other  manor,  will 
not  extinguiih  the  common  which  he  had  for  his  copy- 
holders in  the  wafte  of  the  other  manor.     W.  Jon.  349. 
If  there  be  lord  of  a  manor  who  hath  common  for  him* 
felf,  and  far  his  copyhold  tenants  of  inheritaice ;  and 
he  and  die  copyholders  have  that  common  in  the  wafte 
of  the  king  in  a  foreft,  and  in  the  wafte  of  other  free* 
holders,  and  afterwards  the  manor  comes  to  the  king  by 
the  diflblution  of  an  afafcey*  and  the  king  grants  over  the 
manor,  in  this  cafe  the  common  is  not  eitinft  in  the 
hod  of  the  freeholders  *  but  in  the  wafte  of  the  king  U 
»  extba  as  to  the  lord  of,  the  manor,  but  not  as  to  the 
copjhdders.      1  Ro.  Ah\  EKtinguijhmtnt,  pL  2.     If  a 
copyholder  of  a  manor  hath  had,  time  immemorial,  a  way 
through  the  land  of  another  copyholder,  and  he  purchafe 
the  inheritance  of  fris  copyhold,  whereby  the  copyhold  is 
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extin&j  yet  the  way  is  not  extin£t  thereby."  [Heath  }. 
There  is  a  diftin&ion  between  a  profit  appnndrc>  as  1 
common,  and  a  way,  which  is  not  fuch.]  But  the  third 
point  renders  the  difcuffion  of  the  other  two  unnecefliij, 
for  the  35  years  ufer  was  abundant  ground  to  prefume  1 
new  grant  of  common.  The  cafe  of  Clements  v.  Ladtn\ 
I  Taunt.  205.  does  not  militate  with  this,  for  there  to 
no  fufficient  length  of  fubfequent  ufer  to  warrant  the 
preemption.  But  Cowlam  v.  Stack,  15  Eafl,  108. 
warrants  the  do&rine  that  long  ufer  is  good  evidence 
of  a  re-grant. 


Shepherd^  Solicitor-General,  and  Pell  Serjt.,  ccntrht  con. 
tended,  1  ft,  that  either  the  Plaintiff  was  entitled  to  no  al- 
lotment at  all  in  We/tward,  or  clfe,  adly,  that  the  aggregate 
amount  of  his  allotments  in  the  waftes  of  both  mason 
ought  only  to  be  in  a  fingle  proportion  to  the  ralueof 
his  tenements  with  the  other  commoners  \  and  as  he 
had  had  a  full  allotment  in  WigUn%  fully  proportioned  to 
the  value  of  his  tenements,  nothing  remained  for  him  to 
thmia  JFe/livard.  There  being  two  manors  in  the  fame 
lord,  if  the  rights  of  the  tenant  are  fatisfied  by  allotment 
in  one  manor,  he  can  have  none  in  the  other.  They 
did  not  impugn  the  do&rine  of  Hdllngshed  v.  Wtlte* 
but  urged  that  here  both  manors  being  in  one  lord  be- 
fore 1778,.  the  date  of  the  enfranchifement,  the  com- 
mon in  Wefiward  was  extinguiflied,  becaufe  it  was  not 
re-granted.  If  a  re-grant  of  the  common  in  Wejhari 
is  prefumed,  it  is  a  re-grant  by  the  fame  lord  who 
re-granted  the  common  in  Wigtont  and  therefore  the 
allotment  of  land  in  Wigton  is,  according  to  Lord 
EHentorcugh's  fuggeftion,  in  Hollingshed  v.  Wokw,  * 
compenfation  for  both  commons.  If  there  were  dif- 
ferent lords,  A.  could  not  fay,  I  fatisfy  you  by  an  allot- 
Ihent  of  my 'foil  for  the  right- you  derive  from  2?.;  to* 
where  both  the  rights  emanate,  from  the  fame  lord,  he 
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has  a  right  to  fay  that  the  tenant  (hall  have  but  one  com-* 
penfation  for  both ;  and  here  the  Plaintiff  has  already 
had  in  his  Wigton  allotment  a  full  compenfation  for  both 
his  rights.  [Heath  h  That  is  entirely  a  gratuitous  affump- 
tion :  the  contrary  appears  on  the  evidence,  namely,  that 
the  allotment  in  Wigton  was  only  in  fatisfa&ion  of 
the  right  of  common  in  Wigton.  Cbambreh  Suppofe  I 
have  a  tenement  in  Wigton,  and  common  in  Wigton  for 
all  my  cattle  levant  and  couchant  on  my  tenement,  and 
that  becaufe  my  common  is  not  good  enough,  or  from 
any  other  reafon,  I  wilh  to  purchafe  a  right  of  feeding 
all  my  cattle  levant  and  couchant  on  the  fame  tenement, 
upon  the  commons  of  Weftward:  fuppofe  that  I  receive 
a  compenfation  for  my  common  in  Wigton,  is  that  to 
abridge  my  right  of  common  which  I  have  purchafed  in 
Weftward?  It  would  be  a  monftrous  injuftice  if  it 
would.]  The  right  of  common  in  Weftward  rauft  have 
been  extinguifhed  by  the  enfranchifement ;  it  muft  have 
been  annexed  to  the  eftate  of  the  copyholders  as  a  cuf- 
tomary right,  not  to  their  land  as  a  prescriptive  right. 
[Cbambrel.  No.  The  lord  has  the  freehold,  and  the 
lord  prefcribes  for  himfelf  and  his  tenant  in  right  of  hi* 
tenements.  Thefe  lands  are  not  cuftomary  freeholds,  but 
copyholds.  A  copyholder  in  Wigton,who  had  common  in 
Weftward,  muft  have  prefcribed  for  it  in  the  que  eftate  of 
the  lord.]  The  cuftomary  tenant  of  that  tenement  muft, 
before  the  enfranchifement,  have  prefcribed  for  his  com- 
mon in  Weftward  through  his  quaft  landlord,  and  under 
a  grant  heretofore  made  by  the  lord  of  Weftward  to  the 
lord  of  Wigton  of  common  in  Weftward  for  him  and  his 
cuftomary  tenants  of  his  tenements  in  Wigton.  '  But,  af- 
faming  that  to  be  the  force  of  the' grant,  if  the  commoner 
ceafes  to  be  cuftomary  tenant  to  the  lord  of  Wigton,  he 
ceafes  to  be  within  the  terms  of  the  grant.  So  long  as 
there  were  any  tenants  of  the  lord's  cuftomary  tene- 
ments, they  mi^ht  prefcribe  in  the  lord's  eftate,  but  the 
copyuolder  io  prescribing. muft  go  on  to  {hew  he  was 
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one  of  the  cuftomary  tenants,  and  if  he  am  no  tap 
prove  that,  there  it  an  end  of  the  prescription.  [Until. 
No*  He  muft  plead,  that  up  to  fuch  a  time  die  lord  had 
common  for  him  and  his  cuftomary  tenants,  and  that  at 
that  time  the  lord  enfranchifed  the  tenement,  and  con- 
veyed it  to  the  Defendant,  and  that  fince  that  time  the 
feoffee  and  his  tenants  have  had  the  right  of  common. 
The  mode  of  pleading  the  prescription  is  rightly  ftated  in 
Ttrringbatn's  cafe,  4  Rep.  38.  ift  ref.  Cbamireh  When 
the  lord  grants  the  fee  of  his  tenement  to  the  cuftomaiy 
tenant,  doth  he  not  grant  it  with  all  rights  and  intertfti 
attached  to  that  fee,  which  he,  the  lord,  for  hixnfelf  and 
his  tenants,  had  before  I  Under  the  a£k  for  inclofioj 
Wigton  the  Wigton  commiffioners  did  and  could  allot 
land  to  the  Plaintiff  only  in  compenfation  of  the  coo- 
mons  in  Wigton*  They  neither  dad  nor  could  give  1 
compenfation  in  lieu  of  the  right  on  the  commons  is  isf 
other  townfliip.  Suppofe  he  had  releafed  his  cosmos 
in  Wt/lward  before  the  enfranchifement,  would  diathaie 
abridged  his  common  in  Wigton  f  Certainly  not]  He 
has  received  a  compenfation  out  of  the  waftes  of  Witf*  I 
equivalent  to  the  enjoyment  of  the  common  for  all  his 
cattle  levant  and  couchant  on  his  tenement.  It  was  in 
the  power  of  the  Plaintiff  to  turn  them  all  upon  tie 
Wigton  commons  one  day,  and  all  upon  the  Wtffad 
commons  another  day ;  or  he  might  turn  a  part  of  ft 
dock  upon  each  common  every  day,  but  he  could  not 
departure  on  either,  or  on  both  together,  more  cattk 
than  his  tenement  could  winter,  and  for  the  enjoys**  | 
of  pafture  by  all  that  number  of  cattle  he  has  alreaif 
received  a  full  compenfation  out  of  the  waftes  of  0ty* 
and  is  therefore  entitled  to  no  more.  That  is  the  met- 
ing of  a  full  allotment,  he  has  had  that  which  has  && 
fied  the  whole  meafure  of  his  rightful  enjoying 
which  was  the  levancy  and  couchancy  on  his  teneo^ 
The  lord  had  a  right  to  approve  fo  much  of  the  waft* 
in  either*  or  both  manors,  as  was  not  requited  to  be  kit 
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open  for  furnilhing  fufficient  common  for  the  tenant's 
Dttle  levant  and  couchant :  it  would  be  immaterial  to  the 
tenant  in  which  manor  the  lord  had  made  the  approver. 
Bro*  Ah  Common^  pi.  52.   "A  man  hath  common  in 
three  rills,  the  lord  may  approve  in  the  one  vill,  leaving 
fufficient  common  in  the  other  two  viils."   If,  therefore, 
the  Plaintiff  had  had  enough  common  in  one  manor,  the 
lord  might  have  approved  to  his  exclufion  from  the  waftea 
)f  the  other  manor*    [Chamkre  J.    It  does  not  appear  by 
the  evidence  that  the  two  manors  have  been  immemorially 
n  the  hands  of  the  fame  lord,  and  I  conceive  the  fail  to 
be,  as  it  is  dated  in  Dr.  Burn's  Hiftory  of  Cumberland,  that 
thefe  manors  were  till  a  late  period  in  two  different 
bands;  but  not  to  deviate  to  that  which  is  not  in  evi- 
dence, this  right  of  common  in  Wejhsard  could  not 
poffibly  have  exifted  if  the  manors  had  immemorially 
been  in  the  fame  hand :  the  lord  could  not  grant  to 
tus  cuftomary  tenants  common  of  pafture  without  the 
manor  of  which   their  tenements  were  parcel,  in  his 
other  manor;  their  eftate  is  too  weak  to  fupport  it.] 


v. 
Matthews. 


Heath  I.  I  am  of  opinion  that  there  ought  not  to 
*  a  new  trial.  Three  points  have  been  made.  The 
frft  queftion  is,  whether  the  allotment  in  Wigtm  be  a 
»r  of  the  Plaintiff's  right  of  common  in  Wefhuardt 
md  as  to  this  point,  it  appears  to  me  that  there  is  na 
petence  for  it.  It  has  been  argued  that  after  the 
econd  manor  came  to  the  fame  lord  he  might  approve 
more  largely  than  the  former  lord  of  that  manor  could 
io,  while  the  two  lordfliips  were  in  feparate  hands, 
rithont  being  bound  to  leave  a  fufficiency  of  common 
n  each  manor  for  the  commoner ;  but  that  is  not  fd# 
tytum  dm  jura  ameurrunt  in  e&dem  perfond,  idem  eft 
k  ft  ijfent  in  diverfis.  There  is  no  evidence  that  thefe 
wo  lordfliips  wpre  originally  united  in  the  fame  lord : 
a  truth  they  could  not  have  always  been  in  the  fame 
oid,  for  the  seafon  affigned  by  my  Brother  Cbambre. 

The 
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The  fecond  point  is,  whether  the  Plaintiff  be  entitled  t 
a  full  allotment :  there  is  no  reafon  why  he  (hould  no 
have  a  full  allotment.  The  difcuffion  of  the  two  point 
renders  it  unneceflary  to  confider  the  third. 

Chambre  J.  I  am  of  the  fame  opinion.  It  'is  io> 
neceflary  to  go  at  large  into  the  cafe.  I  fee  no  reafon  ts 
alter  the  opinion  I  at  firft  formed.  The  cafe  put  by  my 
Brother  Pell  of.  approver  makes  no  difference :  if  there 
was  within  Wigton  more  wafte  than  was  wanted  by  ti* 
tenants,  the  lord  n^ight  have  approved ;  but  his  right  to 
approve  in  the  one  manor  could  make  no  difference  is 
the  rights  of  the  tenant  over  another  manor:  thelorai 
coming  to  the  eftate  in  the  fecond  manor  could  not 
enable  him  to  abridge  the  rights  which  the  tenant  before 
had  in  that  manor. 


Dallas  J.  I  am  of  the  fame  opinion.  It  is  ** 
found  that  this  is  a  full  allotment,  but  only  an  allotact 
in  refpeft  of  the  Plaintiff's  common  in  Wigton,  Then 
is,  therefore,  no  reafon  why  he  (hould  not  have  20 
allotment  in  refpe£t  of  his  rights  in  Wtfwari,  becafc, 
he  has  had  an  allotment  for  his  rights  in  WigUn,  vi 
thus  far  the  cafe  ranges  itfelf  within  that  of  Ho&q&t 

yr.Waltpn. 
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Mbstaer  and  Another,  Affignees  of  Williams,        1W.  * 
a  Bankrupt,  v.  Atkins, 

HTHIS  was  an  a&ion  for  money  had  and  received,     Tin  (hip  ret$> 

brought  to  recover  back  a  fum  which  the  Plaintiffs  m  aa>  *■* 
0  prevent  a  perton 

bad  paid  upon  compulfion  to  the  Defendant,  as  the  only  having  a  Gen  oa 

means  to  obtain  from  him  the  re-delivery  of  the  certi-  **•  W"1  ^Tm 

ficate  of  regiftry  and  other  papers  of  a  fchooner  which  %  $-   which  ^  j, 

had  belonged  to  the  bankrupt,  and  which  had  been  de-  "—ntfhnr1 t* 

pofited  by  him  in  the  hands  of  the  Defendant,  for  the  *"• 

p-arpofe  of  his  felling  the  (hip :  the  Defendant  had  taken 

pofleffion  of  the  <  (hip  under  a  power  of  attorney  from 

Williams,  enabling  him  to  fell  her,  and  had  incurred 

(*ome  charges  in  unfuccefsfully  attempting  a  (ale,  for 

wiieh,  as  well  as  for  fome  other  fums,  he  claimed  a  lien 

on  the  (hip's  papers,  which  he  had  in  his  hands.    Upon 

the  trial,  before  Gith  J.,  at  the  fittings  after  Trinity  term 

17 13,  a  verdi&  was  found  for  the  Plaintiffs,  fubje&  to  the 

queftion  referved,  whether  the  Defendant  could  have  any 

lien  upon  a  (hip's  papers,  or  whether  it  were  not  con* 

traiy  to  the  policy  of  the  regtfter  ads. 

Faughan  Serjt.,  in  Michaelmas  term,  had  obtained  a 
rule  njfi  to  reduce  the  verdi£b  accordingly  ;  and 

Beft  Serjt.  in  this  term  (hewed  caufe.  He  contended 
that  the  fame  policy  of  the  regifter  aAs  which  prevented 
a  fale  without  the  formalities  prefcribed  by  thofe  a&s, 
was  equally  ftrong  to  prevent  any  fubjeft  acquiring  any 
fecurity  or  intereft  in  a  (hip's  papers  without  the  fame 
requifites  being  complied  with.  If  that  might  be  done 
to  any,  even  the  leaft  extent,  it  would  lead  to  this  con- 
sequence, that  under  colour  of  equitable  mortgages  and 

Vol.V~  Dd  liens, 
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liens,  perfbns,  whom  the  government  could  not  dif- 
cover  by  the  certificates  of  regiftration,  would  become 
the  real  owners  of  Briti/b  (hipping.  He  contended  dot 
this  principle  had  been  eftablifhed  both  in  the  courts  of 
Equity  and  Admiralty,  by  the  cafes  of  Hibbtrt  v.  JUZgfa 
3  Bro.  Cha.  Ca.  571  5  Curtis  V.  Perry,  6  Vefi  739;  A 
partt  Tailop,  15  Kef.  60.,  and  New  Draper,  4 Rek  290. 
The  neceflary  confequence  of  holding  any  other  doc- 
trine  would  be,  that  the  price  of  a  fliip  may  be  pad  on 
t  depofit  of  her  papers. 


Faugkan  foppoited  his  rule. 

Heath  J.    All  the  cafes  decided  have  been  cafesof 

tnmsfer,  and  cafes  where  the  (hip  might  have  been  re- 

filtered  in  performance  of  the  contrail  *  but  in  this  at 

the  party  who  had  the  papers  could  never  have  feat  tk 

flap  to  fea:  his  cuftody  of  the  papers  gave  him  no  power 

over  the  <hip. 

Rule  abfolute  to  reduce  tk 

vexdift  to  19/.  lot. 
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/,  'a  '  p^iold  to  two  and  T'HIS  was  an  eje&ment,  brought  to  recorer  two  met 
/.U  it  their  bein,  in  tnift  fuages  m  the  parilh  of  St.  Dwtftam,  Stdunlnd, 

Ji^*^  F^  of  *•  «•»€£«*■*.  Upon  the  trial  of* 
or  to  pay  to,  or  caufe,  at  the  fittings  in  Middle/ex,  after  Trinity  tens 
h^^Ifthe  18x3,  before  Mansfield  C.  J.t  it  appeared  that  M*l 
rente,  during  her  Lambert,  being  feifed  in  fee  of  the  premifes,  which  werr 
life,  for  her  fepa- 

rate  ufe;  and,  lhbje&  to  fuch  eftate  of  Mt.  A.S.*  to  fuch  perfont,  Ac  nM.A* 
fluxild  by  her  will  appoint*  and  in  default  of  appointment,  to  the  right  hein  of  Ml  /*•' 
the  appointee  by  will  of  if.  -A  &,  takes  a  legal  eftate,  although  the  crofletf  hid  an* 
fumndersd  to  the  uk  of  the  will  of  Af.  A<S„  nor  had  M.  A*  &  been  admitted  ten* 

1  copy- 
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copyhold  of  inheritance,  and  having  previoufly  fuiren-  1814. 
dered  them  to  the  ufe  of  her  will,  by  her  will,  dated  the 
14th  of  Jamusry  1798,  devifed  them  to  Robert  Kelham 
and  Cbriflcpber  Jebnfoa,  and  their  heirs,  in  truft  to  per- 
mit and  fuffer  Mercy  Ann  Sbipwa/b,  or  her  afiigns*  to 
have,  ufe,  occupy,  and  enjoy  the  fame,  or  to  pay  to  or 
permit  and  fuffer  her  or  her  afiigns  to  receive  and  take 
the  rente  and  profits  thereof,  during  her  natural  life,  t» 
and  for  her  own  fole  and  feparate  ufe,  and  not  to  be  in 
aaywife  fubjeft  to  the  debts,  &c.  of  any  hufband.  And 
fubjeft  to  fuch  eftate  and  intereft  of  the  laid  M.  A.  &Mp+ 
tvafby  the  teftatrix  devifed  the  premsfes  unto  fuch  perfon 
or  perfons,  for  fuch  eftate  or  eftates,  ufe  or  ufes,  and  in 
fixch  parts,  {hares,  and  proportions,  manner,  and  form, 
*ad  at  fuch  time  or  times,  as  M.  A.  Sbipmtafb  fhould  in 
sod  by  her  laft  will  and  teftament  in  writing,  or  any 
writing  in  the  nature  of  a  will  executed  in  die  prefeaet 
of  and  attefted  by  three  or  more  credible  witnefTes,  grrt^ 
devife,  direft,  limit,  or  appoint ;  and  in  default  of  ap* 
pointment*  to  the  right  heirs  of  M.  A.  &hipwa/b.  Upon 
the  deceafe  of  the  teftatrix,  Ktlhmm  and  John/on  werey 
on  the  6th  of  December  1791,  admitted  tenants  in  fee 
upon  the  trufts  of  the  wtyl.  On  the  24th  of  Augufl  179% 
Kdham  and  Jobnfon>  with  the  confent  of  M.  A.  Sbi}» 
m*/k,  furrendered  (a)  the  premifes  to  the  ufe  of  Bowem 
2nd  his  heirs,  in  reverfion  expe&ant  on  the  deceafe  of 
M*  A.  Sbipwajb  1  and  he  was  accordingly  admitted,  to 
hold  to  him  and  his  heirs  in  reverfion  as  aforefaid $  and 
after  feveral  raefne  furrenders,  the  Defendant  was  ad- 
mitted to  the  premifes.  fd*  A.  Shipwa/b,  by  her  will, 
dated  the  28th  of  February  1811,  devifed  the  premifes 

(«)  This  furrender  was  made  pofition  in  favonr  oiBowen  ;  but 

in  pnrfoance  of  a  deed  executed  that  deed  was  not  given  in  evl- 

on  the  1 6th  of  April  1798,  by  dene*  oe  the  trial,  and  ttoefat 

Mm  A.  Sbipwqflf  aad  intended  wa»  excluded  fan  die  argil- 

to  operate  as  a  tcftamentary  dif-  ment. 

D  d  2  to 
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to  the  Plaintiff's  leflbr,  his  heirs  or  afligns,  and  the 
Plaintiffs  leflbr  upon  her  death  was  admitted  tenant  to 
the  premifes.  The  jury  found  a  verdift  for  Ac  Plain- 
tiff, fubje£t  to  a  point  referred,  whether,  upon  this  tid; 
he  had  a  right  to  recover. 

Lens  Serjt.  in  Michaelmas  term  1813,  obtained  a  rule 
mfi  to  fet  afide  the  verdi£fc  and  enter  a  nonfuit,  upon  tk 
ground  that  the  legal  eftate  was  in  Ktlham  and  Jdmfa 
to  whom  the  premifes  were  devifed  in  fee  fimple,  id 
that  M.  A.  Sbipwa/b  had  only  an  equitable  intereft  m 
the  premifes,  and  could  not  therefore  devife  a  legal  ebte 
to  the  leflbr  of  the  Plaintiff. 

•  In  this  term  Onflow  Serjt.,  who  was  to  hare  fliewed 
caufe,  was  flopped  by  the  Court,  who  called  on  Lm 
and  CopUy  Serjts.  to  fupport  their  rule.  They  argwd 
that  the  firft  devife  to  Kelbam  and  John/on  and  thck 
heirs,  gave  them  the  ice  absolutely.  This  being  a  copy- 
hold, there  was  no  mode  in  which  the  eftate  once  vefted 
In  the  truftees  could  pa&  from  them  but  by  famta 
and  they  had  never  furrendered  to  the  ufe  of  the  ap* 
pointor,  nor  of  the  leflbr  of  the  Plaintiff.  If  khadbees 
-the  cafe  of  a  freehold,  when  the  truft  for  M .  J.  Skifvf 
%as  determined,  the  ufe  would  have  been  immedutrfj 
executed  in  the  remainder-man,  but  it  was  not  foheie. 
This  was  not  a  devife  to  the  truftees  and  their  kin 
during  the  life  of  M.  A.  &hipwajb>  but  to  them  and  tta 
heirs  generally,  in  truft  to  permit  her  to  enjoy  during 
her  life  i  when  that  truft  for  life  was  determined,  the 
new  appointee  might  in  equity  compel  the  trade*  to 
furrender  to  himfelf,  or  if  he  did  not,  they  would  con- 
tinue to  be  truftees  for  the  new  appointee  \  no  neceffitj 
requires  that  the  Court  fhould  in  this  cafe  interpofe 
after  the  words,  « to  them  and  their  hears,"  the*** 

«  during 
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«  during  the  life  of  M.  A.  Sbipnua/b"  for  it  is  wholly 
immaterial  to  the  fubftantial  and  beneficial  intereft  in- 
tended to  be  given,  whether  thofe  words  be  inferted  or 
not:  therefore  the  Court  will  not  here  interpofe  them. 
In  the  cafe  of  Venablts  v.  Morris %  7  T.  R.  342. 438.  the 
authority  of  Coritonv.  Htllitr,  cited  in  2  Vef.  195.,  was 
urged,  and  it  was  contended  that  there  the  words  might 
be  underftood,  becaufe  the  only  objeft  of  the  limitation 
was  to  prefenre  the  contingent  remainders  during  the 
life  of  Hannah  Morris f  the  tenant  for  life ;  but  the  doc- 
trine did  not  prevail.  In  the  cafe  of  Dot,  on  demife  of 
Compete,  v.  Hicks,  7  T.  R.  433.,  the  Court  thought  that 
neceffity  exifted.  It  is  clear  that  copyholds  are  not  within 
the  ftatute  of  ufes.  Rigden  v.  Vallier,  2  Fez.  252. 

Cur.  adv.  vulu 

Hiatr  J.  now  delivered  the  opinion  of  the  Court. 

This  ejeftment  is  brought  on  the  demife  of  William 
Wooictck,  who  claims  as  appointee  under  the  will  of 
M.A.  Sbjpvra/b?  and  the  queftion  is,  whether  he  is  en- 
titled to  recover.  Two  obje&ions  have  been  made  to 
the  recovery  of  the  leflbr,  firft,  that  he  has  not  the  legal 
eftate;  fecondly,  that  his  admittance  to  the  premifes  has 
not  been  upon  the  furrender  of  the  truftees.  Upon  the 
firft  queftion,  whether  the  leflbr  of  the  Plaintiff  has  the 
legal  eftate,  it  is  a  general  rule  that  the  legal  eftate  in 
the  truftees  (hall  be  carried  only  fo  far  as  is  necefiary 
to  effe&uate  the  feveral  intentions  of  the  will.  In  this 
cafe  the  truft  is  Efficiently  executed  by  limiting  to  the 
truftees  a  bafe  fee  determinable  with  the  life  of  M.  A. 
Sbipwa/b.  The  legal  eftate  therefore  goes  over  from 
them  when  that  eftate  determines.  It  is  admitted  that 
it  would  be  fo,  if  the  devife  were  to  the  truftees  and 
their  heirs  during  the  life  of  M.  A.  Sbipwq/ht  and  it 
makes  no  difference  whether  thofe  words  are  there  ex- 

preffed 


Dot 
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prefled  or  omitted.  The  queftion  was  railed  whether 
there  was  *  fpringing  ufe:  this  is.no  fprioging  ufe  ^  if 
it  were,  the  legal  eftate  mud  remain  in  the  truftees,  tint 
the  ufe  might  fpring.  The  cafe  of  FenabUs  v.  Jfarri, 
when  examined,  is  exa&ly  -oppofite  to  the  pupofefa 
which  it  was  cited :  the  limitations  in  that  cafe  wj 
materially  differ  from  thofe  of  this  will;  there  the  limi- 
tation to  truftees  was  to  preferve  the  contingent  ufiesial 
contingent  eftates*  and  it  was  only  in  default  of  Ufa 
that  Hannah  Morris  had  the  power  of  appointment  As 
to  the  point  that  there  was  no  admiffion  of  M.J.  % 
w/b,  nor  furrender  by  the  truftees ;  the  admiffiat  of 
the  tenant  for  life  is  the  admii&on  of  him  in  the  ir 
mainder. 

Chamber  J.  was  of  opinion  that  it  was  only  an  eftatt 
for  life,  but  whether  it  were  an  eftate  for  life,  or  an 
eftate  in  fee,  the  confequence  was  the  fame. 

Pjfoa  to  the  PhW 


M-  is*  Plomer  and  Another  v.  Ross. 

a^wSLTlSS  T1118  ^  »  a^ion  brought  by  the  Plaintiff,  wiw 
performance  of  co-  had  been  the  iherifFof  London,  againft  the  Defend- 

Tenants,  if  the  Do-  ant,  upon  a  joint  and  feveral  bond,  which,  upon  oyer, 
eyer,  asKTeleads  aPPcare^  to  ^  conditioned  that  the  obligors  (hould  per- 
performance  of  form  the  covenants,  comprized  in  a  certain  indenture 
SedX^falfo  made  betwcen  Ac  P1*ntiffs  of  the  one  part,  and  the 
general  perform-  obligors  of  the  other  part :  the  Defendant  then  fet  out 
anco,  the  Plaintiff 

jauft  affign  fpedfic  breaches  in  hit  replication,  if  he  has  not  done  k  m  his  6ccknmi 
and  if  he  merely  takes  ifibe  on  the  general  performance,  and  enters  a  ieparate  affig* 
ment  of  breaches  on  the  record,  no  damages  cap  be  aflefTed  on  them,  and  the  Court  will 
award  a  repleader. 
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in  his  plea  the  indenture  referred  to,  whereby  the  iherifl, 
at  die  requeft  of  John  OJborn  jun.,  and  his  fureties,  the 
Defendant  and  five  others,  and  in  confideration  of  the 
covenants  and  agreements  thereinafter  entered  into  by  Ram. 

them,  did  appoint  John  OJborn  jun.  to  be  one  of  the 
bailiffs  of  the  (heriff,  (during  the  flieriff's  pleafure,)  with 
certain  rights  and  emoluments  therein  enumerated ;  *$A 
in  confideration  of  the  premifes,  the  other  parties  and 
the  Defendant,  for  themfelves  jointly  and  feverally,  and 
for  their  feveral  and  refpe&ive  heirs,  executors,  and  ad- 
miaiftrators,  covenanted  with  the  Plaintiffs,  that  John 
OJborn  jun.  Khould  not  permit  any  prifoner,  who  thert  % 

was,  or  during  the  flieriffalty  of  the  Plaintiffs,  (hould  be 
in  his  cuftody  as  bailiff,  to  efcape  or  go  at  large  with- 
out lawful  authority;  they  alfo  covenanted  numerous 
other  covenants.    The  Defendants  then  pleaded  that 
Jdm  OJborn  jun.  did  not  permit  any  prifoner,  who  at 
the  time  of  making  the  faid  indenture,  or  during  the 
fheriflalty  of  the  Plaintiffs,  was  in  his  cuftody  as  bailiff, 
to  efcape  or  go  at  large,  without  lawful  authority  :  and 
proceeded  to  plead  performance  of  the  other  covenants 
feverally  in  like  manner,  difaffirming  the  breach  of  each 
of  them.  He  further  pleaded,  that  the  Plaintiffs,  or  their 
under-flieriffs,  or  any  or  either  of  them,  had  not  at  any 
time  fince  the  making  of  that  indenture  hitherto,  been  in 
anywife  damnified  by  reafon  or  means  of  any  matter, 
caufe,  or  thing  in  that  indenture  mentioned ;  and  that  the 
obligors  had  always,  fince  the  making  of  the  writing 
obligatory  hitherto,  well  and  truly  performed  all  and 
lingular  the  covenants,  grants,  articles,  and  agreements 
whatsoever,  on  their  behalf,  comprized  in  that  inden- 
ture, in  all  things,  according  to  the  true  intent  thereof. 
The  Plaintiffs  replied,  that  the  obligors  had  not  at  any 
time  fince  the  making  of  the  faid  Writing  obligatory 
hitherto,  well  and  truly  performed  any  of  the  covenants, 
grant**  articles,  or  agreements  whatfoever  which  on 

their 
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1814.  their  behalf  were  or  ought  to  have  been  oMertcd,  4c 
cpmprized  in  that  indenture,  according  to  the  tnn  in- 
tent and  meaning  thereof,  in  manner  and  form  ai  the 
Defendant  had  in  his  plea  alleged)  and  that,  the  Pbb- 
tiffs  prayed,  might  be  inquired  of  by  the  coontry.  The 
Plaintiff  then  averred  on  the  record  three  feveral  breaches 
of  covenant  in  fums  of  money  received  by  OJkrn  it 
younger,  upon  final  proceft,  delivered  to  him  to  execute, 
and  not  paid  over  to  the  (heriff;  and  concluded  by  aver- 
ring that  they  had  fuftained  damage  by  reafoo  of  tk 
breaches  of  the  condition  of  the  faid  writing  oUipwj 
by  them  affigned  as  aforefaid,  to  the  amount  of  id. 
The  Defendant  in  his  rejoinder,  as  to  the  replication « 
the  Plaintiffs  to  the  Defendant's  plea,  and  which  tk 
Plaintiffs  had  prayed  might  be  inquired  of  by  the  cm* 
try,  joined  iflue. 

This  record  was  carried  down  to  trial,  at  the  fittings 
after  Trinity  term  18x3,  before  Mansfield C.  J.,  and  a  » 
did  was  found  for  the  Plaintiffs. 

Rovgb  Serjt.  in  Michaelmas  term  1813,  obtained  ink 
nifi  to  arreft  the  judgment,  upon  the  ground  that  damps 
had  been  affefled  upon 'breaches,  upon  which  00  iff* 
had  been  joined. 

Befi  Serjt.  in  this  term  (hewed  caufe.  There  w»  a 
iflue  joined  on  the  whole  plea,  upon  the  queftkm  off- 
neral  performance,  whych  involved  the  fpecafic  peribm- 
ance  of  every  covenant  feparately.  The  matter  of  tk 
breaches  had  therefore  been  tried  in  fubftance,  even  if  * 
fhould  be  held  that  there  was  no  iflue  joined  on  theft 
The  breaches  affigned  flood  confefled  on  the  record,  d 
it  was  the  Defendant's  fault  that  they  were  not  tm«& 
and  an  iflue  tendered  on  them,  which,  as  he  did  & 
tender,  the  Plaintiff  could  not  join  therein,  and  tbe  De- 
fendant ought  not  to  receive  any  advantage  byhisovn 
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omiflion.    Taking  the  whole  record  together,  therefore,  18 14. 

the  Plaintiff  was  entitled  to  his  judgment  for  the  da-       i--v---> 

Plqmkr 
mages  aflefled  on  thofe  breaches.    No  advantage  could  „# 

be  taken  after  verdift  of  the  circumftance  that  the  iflue  Rom. 

was  too  general.  Sennet  v.  Holbech,  2  William/ s  Saund. 
3 19.  note  6.  This  is  not  an  immaterial  iflue :  it  is  per- 
fectly material,  although  too  general ;  the  meaning  of 
the  replication  is,  not  that  the  Defendant  has  not  broken 
any  of  his  covenantk,  but  that  he  has  broken  them  all : 
it  is  an  iflue  which  decides  the  caufe.  It  appears  by 
the  Judge's  report,  that  the  juty  have  gone  into  all  the 
merits  of  the  caufe ;  and  it  is  impoffible  they  could  have 
found  the  verdid  without  it :  and  where  that  has  been 
done,  the  Court  will  permit  the  iflue  to  be  made  up 
after  verdid.  Cooke  v.  Bourle,  ante,  5;  164.  It  is  un- 
neceflary  that  any  anfwer  (hould  be  given  to  the  breaches 
affigned  on  the  record.  The  record  is  complete  without 
it ;  (although  in  truth  they  are  all  anfwered  on  the  re- 
coni*)  and  this  form  of  pleading  in  fimilar  adions  was 
fettled  by  one  of  the  mod  eminent  pleaders  who  ever 
came  into  Wefltntnftcr-halL  The  rule  of  pleading  is, 
that  the  one  party  muft  aver  every  fad  which  the  other 
denies.  Here  the  Plaintiff  has  joined  in  every  iflue 
which  the  Defendant  tenders,  and  he  could  do  no 
more. 

Shepherd,  Solicitor-general,  and  Rough  Serjt.  fupported 
the  rule.  It  was  impoffible  for  the  Defendant  tQ  tra- 
rerfe  the  aflignment  of  breaches,  or  tender'  an  iflue  on 
iiem,  for  they  are  not  affigned  until  after  he  has  put 
lis  plea  on  the  record,  in  which  he  tenders  his  iflue. 
Fhe  Defendant  has  pleaded,  as  to  the  covenants  for 
he  adive  performance  of  certain  ads,  that  he  has 
performed  them,  and  as  to  the  covenants  againft  the 
lommiffion  of  certain  ads,  that  he  has  not  committed 
them  ;  if  before  the  ftatute  8  &  9  of  Wm.  3.  c.  1 1.  /  8. 

Vol.  V.  E  e  the 
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the  iffue  were  found  againft  the  defendant  on  account 
of  any  one  breach,  the  Plaintiff  was  entijled  to  judg- 
ment for  his  whole  penalty,  and  the  Defendant's  rejnedy 
was  in  a  court  of  equity,  to  avoid  which  (he  ftatute  of 
Wm.  3.  gives  liberty  to  the  Plaintiff  \o  fugged  breaches 
on  the  record  in  cafe  of  a  judgment  upon  deinurer,  by 
confeffion,  or  nildicit,  and  gives  the  Defendant  liberty  to 
traverfe  them  \  but  in  the  prefent  cafe  there  is  no  judg- 
ment upon  demurrer  by  confeflion,  pr  nil  dicitt  and  the 
Court  is  to  decide  on  the  iffue  which  is  joined  between 
the  parties.  [Cbambre  J,  The  general'  courfe  oi  plead* 
ing  is,  for  the  Defendant  in  his  plea  to  fet  out  the  con- 
dition, and  plead  performance  generally \  then  the 
Plaintiff,  before  the  ftatute  of  JVm.  3.  went  on  and  at 
figned  one  breach  only,  not  more,  fince  the  ftatute  he 
affigns  many  breaches  :  here  the  Defendant  pleads  both 
pofitive  and  negative  performance  of  Angular  the  articles 
contained  in  the  indenture,  a,nd  t£e  plaintiff  generally 
denies  them  all  \  and  thereon  the  iffue  is  joined :  and  it 
is  a  queftton  whether  that  joinder  be  fu$cif nt  \  it  is  2 
lingular  cafe.  Can  the  Plaintiff  affign  breaches  after 
iffue  joined  on  one  traverfe  ?  A  fuggeftion  is  one  thing; 
the  replying  thofe  breaches  is  another.  Here  you  reply : 
but  the  breaches  averred  are  not  introduced  into  the  re- 
cord by  way  of  fuggeftion,  nor  by  way  of  replication. 
The  Plaintiff  might  perhaps  have  overlooked  the  aver- 
ments of  the  plea,  and  gone  on  to  affign  breaches  is 
his  replication,  but  here  he  has  taken  iffue  on  the  plea:] 
This  form  of  pleading  is  not  confonant  to  the  ufoal 
practice.  The  iffue  joined  might  have  been  a  good  ifoe 
before  the  ftatute,  but  is  not  fince.  It  has  been  held 
that  the  ftatute  is  imperative  to  affign  breaches,  tint 
1*  may"  means  muft.  When  there  is  judgment  on  de- 
murrer, by  confeflion,  or  nil  di6ts  the  Plaintiff  fuggefts 
breaches  on  the  roll,  and  gives  the  Defendant  a  copy  of 
the  fa£U>  which  conftitute  his  breach,  and  the  Defcn- 
7  dact 
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dant  may  controvert  thofe  fa£ts  on  trial,  but  he  cannot 
plead  to  them*  Bennrt  v.  HMecb,  2  Saund.  319.,  note* 
Gainsforth  v.  Griffith ,  1  Saund.  58.  note  1.  \Chamkre  J. 
He  may  plead  to  a  fuggeftion  I  common  juftice  requires 
it. 3  Juftice .  equally  requires  that  in  this  cafe  the 
breaches  fliould  be  made  a  fubftantive  part  of  the  re- 
plication, and  then  the  Defendant  would  be  able  to 
plead  to  them.  As  to  the  amendment,  the  Court  will  not 
grant  it :  the  original  fault  is  committed  by  the  Plaintiff 
himfelf,  and  that  materially  alters  the  complexion  of. 
the  cafe.  Sayer  v.  Pocock,  Cowp.  407.  Cowper  ▼• 
Spencer,  8  <Af*/.'376.  Cooke  v.  Bourhc  is  thus  dif- 
tinguilhable.         . 

Be/I  replied,  on  the  cafes,  that  thofe  which  {hew  that 
the  Court  will  not  interfere  where  no  iflue  is  joined,  do 
no?  aPPty»  f°*  \n  ^i*  ca^e  tnere  i*  an  ^ue  joined./ 
He  admitted  that  by  the  ftatute  the  breaches  muft  be 
aligned  on  the  record  :  but  the  ftatute  does  not  fay  on 
what  part  of  the  record  they  (hall  be :  and  for  every 
purpofe  of  fubftantial  juftice,  they  are  as  well  fituate  on 
this  part  of  the  record  as  on  any  other. 

Cur.  adv.  vult. 

Heath  J.  now  delivered  the  opinion  of  the  Court. 
In  this  cafe  a  motion  was  made  by  the  Defendant  in 
arreft  of  judgment,  there  was  no  crofs-motion  by  the 
Plaintiff  for  leave  to  amend,  as  in  Cooke  v.  Bourke  :  but 
if  there  had  been,  we  fliould  not  have  granted  him  that 
permiflion.  The  Plaintiff  has  tendered  an  iflue,  bad  by 
the  common  law,  and  alfo  bad  under  the  ftatute :  he 
fays  the  Defendant  has  not  performed  any  of  the  cove* 
nants  ;  inftead  of  fo  general  a  traverfe,  he  ought  to 
have  affigned  in  his  replication  the  particular  breaches 
of  covenant  of  which  he  complains.  The  Plaintiff, 
however,  pleading  as  he  has  done,  the  Defendant  ought 

to 
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1614.  »  have  demurred,  but  inffead  ^hereof  he  has  joined 
iflfae  arid  gone  down  to  trial.  The  iffue  is  immaterial: 
it  U  not  fuch  an  One  a*  the  Court  bm  gire  judgment  oo. 
There  mutt  therefore  be  a  re-pleader,  and  the  Phtff 
0111ft  fpecially  affigu  the  breaches  on  which  he  menu  to 
nJy. 

Ruledifchaiged.(«) 

(a)  Set  Ktbtrfo  t.  Jatkfi**    Plaintiff;  it  was  held,  atytfr 
t T.iti  w»  when  after  iffue    figa  breache*. 
joined  on  **»  £/f  fUhmh  the 


MEMORANDUM. 

In  theYacation  after  this  term  Sir  James 
Knight,  refegned  die  office  of  Ldrd  Chief  Juftice  of  Hs 
Majefty's  Court  of  Common  Pleas,  and  was  tee<W 
by  Sir  JWj  Gtffc,  Knight,  the  Lord  Chief  Baron  0: 
His  Majefty**  Court  of  Exchequer. 
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CASE 

DETERMINED 

IN   TUB 

Court  of  COMMON  PLEAS, 

IN 

Michaelmas  Term, 

In  the  Fifty-fourth  Year  of  the  Reign  of  George  III* 


(<?)  John  James  Beard  v.  Westcott,  Johnson,  JW».  6. 
John  Caruthbrs,  Tho.  Combes  and  Mary 
his  Wife,  John  Caruthers  the  Younger,  an 
Infant,  and  Mary  Ann  Combes  and  Eliza- 
beth Combes,  Infants,  by  the  faid  Westcott 
and  Johnson,  their  refpe&ive  Guardians. 

'PHIS  was  a  cafe  fent  by  Grant  M.  R.  for  the  opinion      An  executory 

of  this  Court.     John  James  was  in  his  lifetime,  and  jj^J^^ln^ 

at  the  times  of  making  his  will  and  of  his  death,  feized  cannot  take  effecl 

becaufe  they  tend 
in  fee  fimple  of  divers  freehold  eftates,  and  alfo  pof-  to  a  perpetuity, 

feffed  of  divers  leafehold  eftates  for  long  terms  of  years,  ™  vpku  ' an 

(a)  This  cafe  ought  to  have  porter  was  not  aware,  when  that 
appeared  with  the  cafes  of  Jlfi-  Number  was  publiued,  that  the 
skaehuu  term  iSi3t  but  the  Re-    Judges  had  certified. 

Vol.V.  Ff  and 
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and  made  his  will  duly  executed  and  attefted  for  pafEng 
real  eftates,  whereby,  as  for  his  worldly  eftates,  real 
and  perfonal,  goods,  chattels,  cattle,  mortgages,  bonds, 
notes,  and  other  fecurities,  eftate,  and  effefh,  (after 
paying  thereout  his  juft  debts,  funeral  expences,  and  le- 
gacies thereinafter  mentioned,)  the  teftator  gave,  devifed, 
and  bequeathed  the  fame  to  the  Defendants,  W$& 
and  John/on,  and  Luke  Toney,  (finoe  deceafed,)  to  hold 
unto  and  to  the  ufe  of  them,  their  heirs,  executors,  ad- 
mmiftrators,  and  affigns  for  ever,  upon  the  trufts  there- 
inafter mentioned  refpe£ting  the  fame.  And  be  be- 
queathed and  devifed  to  them  all  his  freehold  meffuage* 
or  tenements,  cottages,  gardens,  orchards,  clofes  of 
ground,  lands,  tenements,  hereditaments,  and  prcmifes, 
with  all  privileges  and  advantages  whatfoerer  to  the 
fame  refpe&ively  belonging,  fituate  in  the  parifhes  of 
Henbury  and  Weftbury-upon-Trim,  Co :  Ghuctjltr^  aai 
of  5/.  Stephen,  Brlftol^  and  elfewhere  in  Great  Brito*, 
to  hold  unto  and  to  the  ufe  of  them,  their  heirs,  and 
affigns  for  ever,  in  truft  to  preferve  the  contingents 
mainders  of  and  in  all  his  faid  freehold  mefluages,  lands, 
tenements,  hereditaments,  and  premifes  from  being  de- 
feated and  deftroyed,  and  fo  that  the  fame  ufes  and  trufts 
fhould  be  and  remain  therein  to  the  end  of  time,  and 


Beard 

v. 

Westcott. 

An  executory 
devife  over  to  J&, 
upon  a  contin- 
gency which 
muft  take  effect, 
if  at  ally  within 
a  life  in  being, 
and  sx  years  - 
after,  is  good,  - 
although  the 
sx  years  are  not 
meafured  by  the 
minority  of  B, 
the  devifee,  but 
by  the  minority 
of  a  prior  de- 
vifee under  the 
famewul,  the 
devife  to  whom 
is  inoperative,  as x 
tending  to  a  per- 
petuity. 

Devife  to  A% 
for  99  years,  if  • 
he  fo  long  live, 
remainder  to 
the  firft  fon  of 
A.  (then  un- 
born,) for  99  years,  .if  he  fo  long  live^  and  fo  on  in  tail  male  to  fuch  firft  foala* 
fully  ifluing  for  ever.  And  for  want  and  in  default  of  fuch  uTue  of  fuch  (bft  foT? 
the  fecond  and  other  fons  fuccefOvely  for  99  years  only  in  cafe  he  fo  long  live,  d 
that  fuch  elder  ftm,  or  the  iffue  of  fuch  elder  fon,  (hould  have  no  greater  eftate  than  fo 
99  years,  determinable  at  his  deceafe ;,  and  if  there  (hould  be  no  iflue  male  of  A*  k 
time  of  his  (yf.'s)  death,  or  in  cafe  there  (hould  be  fuch  iflue  male  at  that  that,  ttdttaf 
(hould  all  die  before  %x  without  iflue  male,  then  to  B.  for  99  years,  if  he  tnouldfclo^ 
live,  remainder  to  the  firft  fon  of  B.  for  99  years,  if  he  (hould  fo  long  live,  Ac  H# 
that  the  limitations  were  good  to  A,  for  99  years,  if  he  fo  long  lived;  to  the  frftfe 
of  A.  for  99  years,  if  he  fo  long  lived ;  and  good,  in  the  contingency  above  ra- 
tioned, over  to  B.  for  99  years,  if  he  fo  long  lived ;  and  to  the  firft  fon  of  &  fa  # 
years,  if  he  fo  long  lived. 

A  devife  of  a  term  for  years  cannot  by  any  implication  be  cunflngd  itto  aa  efs> 
tail    Per  Lord  Ktnjan  Q,  J.  and  Lawrence  J. 

not 
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not  to  be  fruftrated,  altered,  or  deftroyed  in  any  refped, 
fubjed  only  to  the  powers,  provifoes,  conditions,  and  di- 
rections as  thereinafter  particularized;  (but  byhisHonor's 
order,  the  preceding  devife  to  truftees  was  not  intro- 
duced into  the  cafe,  but  the  trufts  hereinafter  ftated 
were  expreffed  in  the  cafe  as  legal  devifes  and  bequefts 
by  the  teftator  to  the  refpe&ive  cefhdqiti  trufls.)  The 
cafe  therefore  ftated  that  as  to  a  certain  portion  of  his 
eftate  which  he  particularized  as  then  being  in  the 
occupation  of  himfelf  and  others,  the  teftator  devifed 
and  bequeathed  the  fame  unto  his  grandfon,  the  Plaintiff 
J.J.  Beards  and  his  affigns,  fo  that  he  and  they  might  re- 
ceive and  take  the  rents,  iffues,  and  profits  of  all  and 
lingular  the  fame  premifes,  to  his  and  their  own  ufe  and 
behoof,  during  the  term  of  99  years,  if  he  (hould  fo 
long  live,  fubjeft  to  the  provifoes,  conditions,  and  con- 
siderations thereinafter  mentioned;  and  immediately 
after  his  deceafe,  then  he  devifed  and  bequeathed  the 
fame  to  the  firft  fon  of  the  body  of  his  faid  grandfon 
J.  J.  Beard,  lawfully  to  be  begotten,  and  his  affigns,  to 
receive  and  take  the  yearly  rents,  Sec.  thereof,  to  his  and 
their  own  ufe,  for  the  like  term  of  99  years,  if  he 
Ihould  happen  fo  long  to  live,  and  fo  on,  in  tail  male, 
to  fuch  firft  fon  lawfully  iffuing,  for  ever.  And  for 
want,  and  in  default  of  fuch  iffue  of  fuch  firft  fon,  then 
to  the  ufe  and  behoof  of  the  fecond,  and  all  and  every 
other  fon  and  fons  of  the  Plaintiff,  feverally,  fucceffively, 
and  in  remainder,  one  after  another,  as  they  ihould  be  in 
feniority  of  age  and  priority  of  birth,  and  the  iffue  male 
of  fuch  fon  or  fons  lawfully  ifluing,  for  the  like  term  of 
99  years  only,  (in  cafe  he  (hould  fo  long  live,)  and  that 
fuch  elder  fon,  or  the  iffue  of  fuch  elder  fon,  ihould  have 
no  greater  eftate  than  for  the  term  of  99  years,  deter- 
minable at  his  deceafe,  and  the  eldeft  fon  of  fuch  Iffue 
male  always  to  take  place  before  the  younger  of  fuch 

Ff  2  fon 
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1813*  fon  and  fons,  and  the  iflue  male  of  his  and  their  boty 

Beard  an<*  k°*e8  hwvfully  ifluing,   (fubjeft  to  the  pnmfbe* 

v.  conditions,  and  confiderations  therein  mentioned):  Aod 

Webtoott.  mlQ  C3i[e  there  would  be  no  iflue  male  of  the  Plaintiff,  nor 
iflue  of  fuch  iflue  male,  at  the  time  of  his  death,  oris 
cafe  there  fliould  be  fiich  iflue  male  at  that  time,  and 
they  (hould  all  die  before  they  {hould  refpe&Yely  attain 
21,  without  lawful  iflue  male,  then  that  the  teftawrt 
grandfon  Jofeph  Btard,  (brother  to  the  Plaintiff,)  and  to 
afligns,  might  receive  and  take  the  rents,  &c  thereof, 
fubjeft  to  the  {aid  provifoes,  conditions,  and  coafiden- 
tions  therein  fpecified,  for  the  term  of  99  years,  if  be 
(hould  fo  long  live :  And  immediately  after  Ids  deceafc, 
then  to  the  firft  fon  of  the  body  of  Jofeph  Beard,  law- 
fully begotten*  and  his  affigns,  to  receive  and  take  the 
rents,  &c.  to  his  and  their  own  ufe  and  benefit,  for  the 
term  of  99  years,  if  he  (hould  happen  fo  long  to  lite: 
And  after  his  deceafe,  then  to  the  firft  fon  of  his  body 
lawfully  ifliiing,  to  receive  and  take  the  rents  &• 
thereof  for  the  like  term  of  ,99  years,  and  fo  on,  in  tail 
male,  to  the  firft  foa lawfully  ifluing,  forever;  and,ia 
default  of  iflue  male  of  fuch  firft  fon,  then  to  & 
ufe  of  the  fecond,  and  all  and  every  other  fon  ui 
fons  of  the  body  of  Jofipb  Brord,  lawfully  begortea, 
Severally,  fucceflively,  and  in  remainder,  and  the  hein 
male  of  fuch  for*  or  Cons  lawfully  ifluing,  for  the  tens 
of  99  years  only,  in  cafe  he  fliould  fo  lofglive:  Aod 
that  fuch  elder  fon,  or  the  iflue  of  fuch  elder  fon,  (booU 
have  no  greater  eftate  than  for  the  term  of  99  jo* 
determinable  at  his  death  j  and  the  elded  fon  of  fuch 
iflue  male 'always  to  take  place  before  the  younger  <* 
fuch  fon  or  fons,  and  the  iflue  male  of  his  and  thtf 
body  and  bodies  lawfully  ifluing,  (fubje£t  to  the  p^ 
vifoes,  conditions,  and  confiderations  therein  mentioned 
And  the  cafe  then  proceeded  to  ftate  the  like  limits 
over  in  cafe  there  fhould  be  no  iflue  male  of  J$ 
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Beard,  nor  iffue  of  fuch  iffue  male  at  the  time  of  his 
death-,  or  in  cafe  there  (hould  be  fuch  iffue  male  at 
that  time,  and  they  (hould  die  before  they  (hould  re- 
fpefiively  attain  21  years  without  lawful  iflue  male,  to 
the  teftator*s  grand-daughters;  Elizabeth  Beard  and 
Mary  Beard,  fillers  of  the  Plaintiff  and  Jofepb  Beard, 
(whether  fole  or  covert,)  as  tenants  in  common,  for  the 
term  of  99  years,  in  cafe  they  {hould  fo  long  live ;  and 
after  their  refpe£Hve  deaths,  then  to  the  firft  and  other 
fon  and  fons  of  their  refpe&ive  bodies,  to  have,  receive, 
and  take  the  rents  and  profits  of  the  faid  premifes,  ac- 
cording to  the  refpe&ive  interefts  of  their  mother,  fa-  - 
ther,  or  grandmother,  for  the  term  of  99  year*  only,  in 
cafe  they  (hould  fo  long  live,  and  fo  on,  teties  quatia,  for 
ever;  and  in  cafe  there  (hould  be  only  one  fon  of  the 
bodies  of  Elizabeth  and  Mary  Beards  then  to  fuch  only 
fon  and  his  affigns  for  the  term  of  gg  years ;  and  after 
his  deceafe,  then  to  the  firft  fon  of  that  fon,  and  his 
affigns,  for  the  like  term  of  99  years  only,  if  he  (hould 
fo  long  live ;  and  that  no  iflue  male  of  the  teftator's 
grand-daughters,  or.  their  refpe&ive  iffue,  (hould  take 
any  greater  eftate  or  intereft  therein  than  for  gg  years 
at  any  pne  time,  and  fo  on  for  ever \  but  in  cafe  there 
(hould  not  be  any  iffue  male  living  from  either  of  the 
bodies  of  the  teftator's  grand-daughters,  Elizabeth  and 
Mar)  Beard,  then  to  all  and  every  daughter  and  daugh- 
ters of  the  Plaintiff  J.  /.  Beard,  Jofepb  Beard,  Elizabeth 
Beard,  and  Mary  Beard,  and  their  affigns,  for  the  like 
term  of  99  years,  in  common ;  and  after  the  feveral  and 
refpettire  deaths  of  fuch  daughter  and  daughters,  then 
to  the  firft  fon  of  the  bodies  of  fuch  daughters  in  tail 
male  refpe&ively,  and  their  affigns  in  common,  for  the 
like  term  of  99  years,  if  they  (hould  fo  long  live 5  and 
that  the  eldeft  of  fuch  fon  and  fons  (hould  always  take 
before  the  younger,  his  and  their  affigns,  for  the  like,* 
term  of  99  years,  in  cafe  they  (hould  io  long  refpedtively 
Ff3  live, 
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lire,  and  fo  on,  toties  queries,  for  erer,  (fubjeft  to  the 
prorifoes,  conditions,  and  confiderations  therein  (peri- 
lled,) fo  long  as  there  fliould  be  any  lawful  iffueof  the 
bodies  or  body  of  the  Plaintiff  and  Jofepb  Beard,  or  Bt> 
%abeth  and  Mary  Beard,  or  defcendants  of  fuch  iffue,  to 
be  found  \   and,  for  want  of  fuch  iffue,  then  to  die 
teftatort  right  heirs.     And  that  in  the  feeood  place,  as 
to  a  certain  other  portion  of  the  teftatoi's  efttte  therein 
particularized,  the  teftator  derifed  the  fame  to  his  grind- 
fon  Jofepb  Beard,  when  and  as  foon  as  he  fliould  attain  si, 
'  for  the  like  term  of  99  years  only,  if  he  fliould  fo  long 
live,  with  remainder  to  his  firft  fon,  with  remainder  tohts 
firft  fon,  and  fo  on,  in  tail  male,  to  fuch  firft  foo  lawfully 
ifluing  for  erer,  with  remainder  to  the  fecond  and  other 
fons  of  Jofeph  Beard  fucceffirely,  with  remainder,  in  cafe 
there  fliould  be  no  iffue  male  of  Jofeph  Beard,  norifa 
of  fuch  iflue  male,  living  at  the  time  of  his  death,  awl  in 
cafe  there  fliould  be  fuch  ifliie  male  at  that  time,  an) 
they  fliould  all  die  before  attaining  ai,  withoat  lawful 
iflue  male,  then  to  the  Plaintiff,  with  remainder  to  bis 
firft  fon,  with  remainder  to  his  firft  fon,  all  for  the  fib 
terms  of  ^9  years,  if  they  fliould  fo  long  refpeflW? 
lire,  and  fo  on,  in  tail  male,  to  the  firft  fon  lawMf 
ifluing  for  erer,  with  remainder  to  the  fecond  andod* 
fons  of  the  Plaintiff,  and  the  heirs  male  of  fuch  fa* 
fons,  for  the  like  term  of  99  years  only,  if  they  ihouldfo 
long  lire,  with  remainder,  in  cafe  there  fliould  be» 
iflue  male  of  the  Plaintiff,  nor  iflue  of  fuch  iflue  mile  3: 
die  time  of  his  death,  and  in  cafe  there  fliould  be  foi 
iflue  male  at  that  time,  smd  they  fliould  all  die  befi* 
attaining  21  without  lawful  iflue  male,  then  to#w 
heih  and  Mary  Beard  in  common,   with  remainder  to 
their  firft  and  other  fons,  and  fo  on,  toties  qmtiesM 
«ver ;  with  remainder  to  all  the  daughters  of  the  Pla^' 
Jofepb  Beard,  Mary  Beard,  and  ElizakHb  Beard,  in  coo- 
moQi  with  remainder  to  their  firft  and  other  fons,  a 
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tail  male,  in  common,  all  refpefiively  for  die  like  term  1813. 

of  99  years  only,  in  cafe  they  ihould  fo  long  refpeAively  w-"" *'~~m~ 
live,  with  remainder  to  the  teftator's  right  heirs.  And 
that  as  to  a  third  portion  of  the  teftator's  eftate,  he  de-  Wwtcott. 
vifed  it  to  Elizabeth  Beard,  for  the  term  of  99  years,  in 
cafe  (he  ihould  fo  long  lire,  with  remainder  to  all  her 
children  that  lhoukl  be  living  at  her  death,  as  tenants  in 
common,  with  remainder  to  all  the  children  of  fuch  chil- 
dren, all  for  the  like  terms  of  99  years,  with  remainder 
to  the  iflue  of  the  iflue  of  the  children  of  fuch  children, 
being  the  great  *  grandchildren  of  E.  Beard,  their  heirs 
and  affigns,  in  tail,  for  ever,  with  remainder  over,  in 
cafe  there  fhould  be  no  children  of  Elizabeth  Beard  at 
the  time  of  her  decease,  nor  iflue  of  fuch  children* 
grandchildren,  or  great  grandchildren  living  at  the  time 
of  her  death,  to  Mary  Beard,  with  remainder  to  all  her 
children  that  ihould  be  living  at  die  time  of  her  death, 
in  common,  with  remainder  to  the  children  of  fuch 
children,  in  common,  all  for  the  like  refpe&ive  terms 
of  99  years,  if  they  ihould  fo  long  live;  and  imme- 
diately after  the  deceafe  of  all  the  iflue  0/  fuch  grand 
and  great  grandchildren  of  Mary  Beard,  their  heirs,  and 
afligns*,  in  tail,  for  ever.  And  in  cafe  there  ihould  be 
no  child  or  iflue  of  fuch  child,  grandchild,  or  great 
grandchild  of  Mary  Beard,  living  *t  the  time  of  her 
death,  and  in  cafe  there  ihould  be  fuch  iflue,  and  they 
ihould  die  without  lawful  iflue,  then  to  the  Plaintiff  and 
Joftpb  Beard,  in  common,  with  remainder  to  their  chil- 
dren, grandchildren,  and  great  grandchildren,  for  the 
like  term  of  99  years  only,  as  tenants  in  common  for 
ever :  And  in  cafe  of  no  fuch  child  or  children  of  the 
Plaintiff  and  Jofeph  Beard,  to  the  teflator's  right  heirs. 
And  that,  as  to  the  fourth  portion  of  the  teflator's  eftate, 
he  devifed  it  to  Mary  Beard,  with  remainder  to  all  her 
children  living  at  the  time  of  her  death,  in  common, 

*  Sic.  Several  paflaget  in  the.  will  were  infenfible,      * 
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1813*         with  remainder  to  all  the  children  of  fuch  children,  in 
common,  all  for  the  like  terms  of  99  yean,  if  they 
{hould  fo  long  live  5  and  after  die  death  of  all  d*ifi* 
of  fuch  grandchildren  •,  being  the  great  grandchfldrwof 
Mary  Beard,  their  heirs  and  affigns,  in  tail,  for  era: 
And  in  cafe  there  ihould  be  no  children  of  M.  Btarit 
the  time  of  her  death,  nor  iffue  of  fuch  children,  gnsd- 
children,  or  greatgrandchildren  Ihriog  at  her  death, An 
to  Elizabeth  Beard,  with  remainder  to  all  her  children, 
living  at  the  time  of  her  death,  in  common,  with  remainder 
to  all  their  children,  in  common,  for  the  like  terms  of  99 
years,  if  they  (hould  refpe&ively  fo  long  live:  Aid  after 
the  death  of  all  the  iffue  of  fuch  grand  and  great  grand- 
children  of  Elisabeth  Beard*,  then  to  the  iffue  of  foch  grand 
-and  great  grandchildren  of  Elizabeth  Beard \  their  heirs, 
and  affigns,  in  tail,  for  ever :  And  in  cafe  there  ftouldbe 
no  child,  or  iffue  of  fuch  child*  grandchild,  or  grot 
grandchild  of  Elizabeth  Beard  living  at  the  time  of  kr 
death,  and  in  cafe  there  ihould  be  fuch  iffue,  and  they 
(hould  die  without  lawful  iffue,  then  to  the  Plaintiff  and 
Jefeph  Beard,  in  common,  with  remainder  to  their  re* 
fpe&ive  children, grandchildren, and  greatgrandchild 
for  the  like  term  of  99  years  only,  in  common,  foreter: 
And  in  cafe  of  no  fuch  children  of  die  teftatort  W 
grandfons,  then  to  the  teftator9*  own  right  heirs  to 
ever:  provided,  and  the  teftator's  will,  mind,  order, 
and  exprefs  defire  was,   that  his   laid  grandfons  and 
grand-daughters,  and  their  refpe&ive  fens  and  daugh- 
ters, or  the  iffues  or  defcendants  of  fuch  fens  and  dangh- 
ters,  male  and  female,  or  any  perfon  or  paribus  intitW  to 
the  rents,  &c.  of  the  fatd  feveral  and  refpe&ve  meftwp* 
&c.  and  premifes,  or  any  part  thereof,  (hould  not  hare  or 
take  any  greater  eftate  or  intereft  therein  or  thereto  tb* 
for  the  term  of  99  years,  at  any  one  time,  for  ever,  fr 
tided  alfo,  (which  was  twice  repeated  nearly  in  the  b* 

term*) 
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erms,)  that  in  cafe  any  of  the  legatees  or  devifees 
herein  named,  or  the  perfon  or  perfons  who  Ihould 
rom  time  to  time  for  ever  thereafter  be  intitled  to  the 
eceipts  of  the  rents,  &c  of  all  or  any  part  of  the  tef-       Wwtcott 
iter's  faid  freehold  and  other  hereditaments  and  pre- 
lifes,  Ihould,  at  any   time  or  times  thereafter,  fell, 
mortgage,  deBu£e>  grant,  bargain,  affign  over,  do  away, 
fine  or  convey  all  or  any  part  or  parts  of  fuch  his,  her,  or 
heir  eftate  or  intereft  therein,  or  thereto,  or  even  offer 
»r  attempt  fo  do,  then  the  teftator  willed  that  on  his, 
ler,  or   their  making  fuch  fale,    mortgage,    demife, 
[rant,  bargain,  or  affignment,  affurances,  conveyances, 
dienation,  or  difpofition  thereof,  or  of  or  from  the  fame, 
he  rtfpe&hre  eftate  and  intereft  fo  devifed  to  them  as 
lforefeid,  and  fo  fold,  mortgaged,  demifed,  granted, 
wrgained,  affigned,  affured,  conveyed,  alienated,  or  de- 
parted from,  fhould  immediately  after  fuch  fale,  &c. 
)e  had,  held,  received,  taken,  and  enjoyed  by  the  next 
heir  or  heirs,  perfon  or  perfons,  in  fucceffion,  under  and 
)y  virtue  of  the  limitations  in  that  his  will  mentioned, 
for  their  refpe&Wre  lives  only,  and  no  longer,  and  fo  on, 
totos  quotUiy  for  ever,  any  law,  cuftom,  ufage,  or  expref- 
fion  in  that  his  will  contained  to  the  contrary  notwith- 
ftanding.     That  the  teftator,  foon  after  the  date  and 
execution  of  his  will,  died,  fo  feifed  and  poflfeffed,  with- 
out having  revoked  or  altered  the  fame:    that  John 
James  Beard,  the  Plaintiff,  was  the  grandfon  and  heir  at 
law  of  the  teftator :  that  Jofepb  Beard*  the  Plaintiff's 
brother,  ftirvired  the  teftator,  but  died  in  1804,  aged  19, 
leaving  his  only  child  and  heir  at  law  John  James  Beard, 
who  had  fince  died  an  infant :  that  Elizabeth  Beard  fur- 
vived  the  teftator,  and  afterwards  married  the  Defendant 
John  Candberr,  attained  the  age  of  21  years,  and  had 
fince  died,   leaving  die  Defendant  John  Caruthers  the 
younger,  an  infant,  her  only  child:  that  Mary  Beard 
had  married  with  the  Defendant  Thomas  Combes,  an<i 

had 
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had  two  daughters,  the  Defendants  Mary  Am  Cmbts, 
and  Elizabeth  Combes:  that  the  Plaintiff  John  Jam 
Beard,  attained  his  age  of  21  years  before  the  teftator's 
death,  but  Jofeph  Beard,  Elizabeth  Beard \  and  Msrj 
Beord9  the  teftator's  other  grandchildren,  were  ail  of 
them  infants,  and  all  of  them,  as  well  as  the  Plaintiff, 
were  unmarried  at  the  time  of  the  teftator's  death. 
The  firft  queftion  for  the  opinion  of  the  Court,  was, 
what  eftate  and  intereft  did  the  Plaintiff  John  Jama 
Beards  the  grandfon  and  heir  at  law  of  John  Jam:  the 
teftator,  take  in  the  freehold  eftates,  and  what  eftate  and 
intereft  did  he  take  in  the  leafehold  eftates  under  the 
teftator's  will  ?  The  fecond  queftion  was,  whether  all,  or 
any,  and  which,  of  the  feveral  limitations  in  the  teftator's 
will,  fubfequent  and  expe&ant  upon  the  feveral  and 
refpeftive  limitations  to  the  teftator's  grandfon  J?foi 
Beard,  his  grand-daughter  Elizabeth  Beard,  (afterwards 
Elizabeth  Caruthers,)  and  his  grand -daughter  Man 
Beard,  (now  Mary  Combes,),  for  99  years,  if  they  the 
faid  Jofeph  Beard,  Elizabeth  Beard,  and  Mary  IfcW, 
ihould  refpeftively  fo  long  live,  were  void  and  contrary 
to  law,  or  were  any,  and  which  of  fuch  limitations  good 
and  effectual  ? 

This  cafe  was  firft  argued  in  Michaelmas  term  1809, 
by  Manley  Serjt.,  for  the  Plaintiff,  who  contended,  l< 
to  the  eftates  devifed  in  the  firft  place,  of  which  tlx 
Plaintiff  was  the  primary  object,  that  John  James  Btetl, 
the  Plaintiff,  took  an  eftate  for  99  years,  if  he  fljould  fo 
long  live,  and  that  the  firft  limitation  to  his  firft  ion 
was  good,  but,  that  taking  effe&,  that  all  the  remainders 
over  were  abfolutely  void.  Stephens  v.  Stephens,  &; 
temp.  Talb.  228.  An  executory  devife  over  in  fee  to  a 
perfon  unborn  when  he  (hall  attain  21,  was  held  good, 
die  Court  confidering  that  the  power  of  alienation  would 
not  be  feftrained  longer  than  die  law  would  reftiain  it, 

viz' 
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tiz.  during  the  infancy  of  the  firft  taker,  which  cannot 
reafonably  be  faid  to  amount  to  a  perpetuity.     But  any 
attempt  to  reftrain  alienation  beyond  that  term  is  void,  as 
in  Lade  v.  Holford,  Amb.  479*9  to  give  truftees  an  eftate 
till  the  unborn  executory  devifee  ihould  attain  the  age  of 
26.    In  the  cafe  of  Oomerville  v.  Letbbridge,  6  T.  R.  2 1 3 . 
the  devife  appears  to  have  been  penned  by  the  fame  hand 
as  this :  the  Court  of  King's  Bench  there  held  that  if  the 
terms  devifed  had  been  legal  inftead  of  equitable  terms, 
the  devifee,  /.  S.  Somervil/e,  would  have  taken  an  eftate 
for  99  years  determinable  with  his  life,  and  that  his  un- 
born fon  would  have  taken  the  like  eftate,  but  that  all 
the  fubfequent  limitations  were  void.    Seward  v.  Willock, 
5  Eajl,  198.  is  equally  ftrong :  where  the  teftator's  intent 
is  manifeft  to  limit  his  bounty  to  an  eftate  for  life  to 
each  devifee,  it  cannot  be  extended  by  implication  to  an 
eftate  tail,  or  other  greater  eftate.     So,  in  Humberfton  v. 
Humberflon,  Prec-  in  Cbanc+4$$.  S.C.  I  P.  Wms.  332.  and 
iVern.  737.,  it   was  held  that  where  the  teftator  had 
given  the  firft  devifee  an  equitable  eftate  for  life,  and 
after  his  death  an  eftate  for  life  only  to  his  firft  fon,  and 
fo  to  the  fecond,  and  all  other  his  fons,  for  life  only,  the 
words  in  the  will  "  and  for  want  of  fuch  iffue,"  would 
not  by  implication  raife  an  eftate  tail  to  the  firft  devifee, 
againft  fuch  exprefs  limitations  to  him  for  life  only. 
The  limitations  over  were  not  accelerated,  but  were 
void,  because  the  intermediate  limitations   were  void. 
Brudenell  v.  Eltves,  1  Eafi%  44 1 .     Alexander  v.  Alexander, 
2^/640.     Robinfm  v.  Hardcaflle,  2T.R.  141.      The 
cafe  of  Avelyn  v.  Ward,  1  Vef.^o.y  and  other  cafes  of 
that  clafsj  had  been  overruled. 

Vaugban  Serjt.  for  the  Defendants  admitted  he  had 
found  no  cafe  where  the  Courts  had  by  implication 
conftrued  an  eftate  for  years  into  an  eftate  tail:  he 
mentioned  Robin/on  v.  RMnfin,  1  Burr.  38.9  but  did  not 

venture 
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venture  to  rely  on  it,  and  admitted  that  all  the  limiti- 
tiens  were  bad,  after  the  limitation  for  years  determin- 
able with  the  life  of  the  firft  unborn  child. 

Mansfield  C.  J.  obferved  that  Robin/on  v.  Mrf* 
would  prove  any  propofition  whatever,  if  an  eftate 
«•  for  life  and  no  long*?9  would  confer  an  efhte  of 
inheritance. 

Lawrence  J.  I  have  a  note  of  the  argument  in  the 
cafe  of  Somerville  v.  Lethbridge,  wherein  GrMs,  of  counfcl 
for  the  Plaintiffs,  aflced  whether  that  devife  of  a  term 
might  not  be  conftrued  into  an  eftate  tail  by  implication. 
Lord  Kenyan  C.  J.  faid,  «  not  in  a  cafe  where  the  fai 
taker  takes  a  chattel  intereft." 

The  Court  confidered  at  .once  that  it  would  cose 
within  the  cafe  of  Somerville  v.  LetUridge. 

But  in  the  following  Hilary  term  the  Court  defired  the 
cafe  might  be  again  fpoken  to ;  and  accordingly}  a 
Eqfler  term  1810,  it  was  argued  by  Lens  Seijt  for 
the  Plaintiff,  and  Vaugban  Serjt.,  for  the  Defendants. 

Lens  argued  againfl  the  propofition  that  fome  of  the  ul- 
terior limitations  over  upon  failure  of  the  firft  fonof  theM 
devifee,  might  take  effe£t  j  it  was  impofiible  the  eftates 
limited  by  thofe  ulterior  limitations  fhould  arife  within 
the  compafs  of  any  life  or  lives  in  being  at  the  death  of 
the  teftator  for  21  years  afterwards.  In  the  limitation 
over  of  the  firft  portion  of  the  eftate,  "  in  cafe  there 
(hoifld  be  no  iffue  male  of  the  faid  John  James  Been\ 
nor  iffue  of  fuch  iffue  male  at  the  time  of  ku  death," 
the  word  his,  did  not  refer  to  John  Janus  Beard,  but  to 
the  iffue  male,  whofe  iffue  was  to  fail;  it  means  at  the 
time  of  the  death  of  each  fucceeding  iffue  male.    It  «* 

plain  that  the  teftator  did  not  mean  that  the  2nd,  3rd,  4^ 

and 
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and  jth  fons  of  J.  J.  Beard  fhould  take  upon  failure  of  181 2. 

all  iflue  male  of  J.J.  Beard,  but  upon  failure  of  the  iflue 
male  of  the  firft  fon  of  /.  /.  Beard  £  and  taking  it  to 
mean  a  limitation  over  to  the  2nd,  &c.  fons  at  any 
Indefinite  time  upon  the  failure  of  the  iflue  of  the  firft 
fon,  the  limitation  is  too  remote.  The  ulterior  remain- 
ders devifed  to  t^ie  teftator's  other  grandchildren  for 
terms  of  99  years  determinable  upon  their  refpe&ive 
deaths,  are  alfo  void,  and  will  not  be  accelerated  by  the 
decifion  that  the  intervening  eftates'  are  Void.  In  the 
cafe  of  Brudenellv.  Elnues,  1  Eafi,  441.  it  was  determined 
(with  a  reference  to  Robin/on  v.  Hardcaftle,  2  T.  R.  251). 
that  where  there  are  certain  good  limitations,  fucceedcd 
by  certain  others  which  are  bad,  as  in  that  cafe,  wherein 
an  appointment  to  a  grandfon  for  life,  under  a  power 
to  appoint  to  children  only,  was  followed  by  an  ulti- 
mate remainder  in  fee  appointed  to  the  daughter,  who 
w.as  a  legitimate  objed  of  the  appointment,  the  ultimate 
remainder  in  fee  could  not  be  fupported ;  for  that  it  was 
not  accelerated  by  the  illegality  of  the  intermediate 
limitations.  [The  Court  obferved  that  there  was  in  that 
cafe  a  plain  intention  (hewn  that  the  eftate  fhould  not 
go  to  the  daughters  until  the  failure  of  the  fons.  In  this 
cafe  they  conftrued  the  word  his,  as  referring  to 
J'  J.  Beard,  and  not  to  his  iflue  male.] 

Vaughan  fuggefted  that  if  the  fee  were  undifpofed  of, 
it  would  defcend  to  the  Plaintiff  /.  /.  Beard,  as  the  heir 
of  the  teftator,  and  then  his  term  for  99  years  would 
merge  in  the  fee,  and  he  would  have  the  entire  eftate, 
[The  Court  obferved  that  this  would  not  take  place, 
becaufe,  though  the  cafe  fent  to  them  represented  thefe 
as  legal  terms  for  the  purpofe  of  the  argument  at  law, 
yet  the  real  will  of  the  teftator  gave  the  devifees  bene- 
ficially interefted,  only  a  truft  eftate  j  fo  that  there  could 

be  no  merger. J 

Cur.  adv.  vulu 

The 
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18 1 3.  The  Judges  afterwards  font  to  the  Mafter  of  the  Rd 

the  following  certificate : 

Having  heard  the  arguments  of  counfel  in  this  cafe, 
WaemooTT.  we  are  0f  opinion  that  John  Janus  Beard,  the  gnndfea 
and  heir  at  law  of  J$bn  James  the  teftator,  took  under 
the  faid  teftator's  will,  an  eftate  for  99  years,  deter- 
minable  with  his  life,  in  the  freehold  eftates  derifedto 
him  in  the  firft  inftance,  and  alfo  in  the  leafehold  eftata 
devifed,  if  they  (hould  fo  long  continue;  and  that upej 
his  death,  leaving  one  or  more  fons,  his  firft  fon  v2 
take  a  like  eftate  therein  for  a  term  of  99  years,  &■ 
minable  with  his  life,  in  the  freehold  eftates,  and 
alfo  in  what  (hall  then  remain  of  the  refpe&ive  teas 
for  which  the  leafehold  eftates  are  held.  We  are  alfo 
of  opinion,  that  in  the  event  of  there  being  no  font: 
fons  of  the  faid  Join  James  Beard,  nor  iffue  male  i 
fuch  fon  or  fons  living  at  the  death  of  the  faid  J-h 
James  Beard,  or  there  being  fuch  iffue  male  at  that  time, 
they  (hall  all  die  before  they  attain  their  refpeftive  age 
of  21  years,  without  lawful  iffue  male,  the  teitatort 
grandfon,  Jofepb  Beard,  will  take  a  like  eftate  in  4; 
faid  freehold  and  leafehold  property,  determinable  a> 
aforefaid 5  and  that  upon  his  death,  leaving  one  or  wp 
fons,  his  firft  fon,  in  the  events  above  mentioned,  *& 
take  a  like  eftate  therein  for  99  years,  determinable  a 
aforefaid j  and  that  in  the  event  of  there  being  » 
fon  or  fons  of  the  faid  Jofepb  Beard,  nor  iffue  male  <& 
fuch  fon  or  fons  living  at  the  death  of  die  faid  Jfa 
Beard,  or  there  being  fuch  iffue  male  at  that  time,  tnef 
(hall  all  die  before  they  obtain  their  refpe&ive  ages  of  21 
years,  the  teftator's  granddaughters,  Elizabeth  JW^ 
Mary  Beard,  will  take  like  eftates  as  tenants  in  common 
and  that  in  the  event  of  their  refpe&ive  deaths,  refpefi- 
ively  leaving  one  or  more  fon  or  fons  then  living*  W 
fon  or  fons  of  each  will  take  the  like  eftates  in  the  to* 
of  his  or  their  mother,  if  more  than  one,  as  joint  ««*» 
11  « 
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or  if  only  one  of  the  teftator's  faid  two  granddaughters 
fhould  leave  fuch  fon  or  fons,  fuch  fon  or  fons  will  take 
a  fimilar  eftate  in  each  (hare  on  the  refpe&ive  deaths  of 
his  or  their  mother  and  aunt.  We  are  alfo  of  opinion 
that  all  the  other  devifes  of  thofe  eftates  are  void. 
With  refpe£fc  to  the  other  freehold  eftates  devifed  in  the 
firft  inftance  to  the  teftator's  grandfon  Jofepb%  we  are 
of  opinion,  he,  and  after  his  death,  his  firft  fon  living  at 
his  death,  will  take  the  like  eftates  therein  as  the  grand* 
fon,  John  James  Beard)  and  his  firft  fon,  take  in  the 
freehold  eftates  firft  devifed*  The  opinion  before  given 
on  the  further  limitations  of  the  firft  devifed  freehold 
eftates,  will  apply  to  the  further  limitations  of  this  fe- 
cond  clafs  of  eftates,  and  in  like  manner  our  opinion  on 
this  fecond  clafs  will  apply  to  the  devifes  of  the  third 
and  fourth  claffes,  changing  only  the  order  in  which  the 
parties  are  to  take,  according  to  the  terms  of  the  will. 

28  November  1812.  J.  Mansfield, 

J.  Heath, 
S.  Lawrence, 
A.  Chamber 

The  Mafter  of  the  Rolls,  in  confequence  of  what 
Lord  Ahanley  M.  R.  had  faid  in  Thellujfbn  v.  Woodford, 
4  Vef.jun.  377.  "  That  the  period  of  21  years  had  never 
been  considered  as  a  term  that  might  at  all  events  be 
added  to  fuch  executory  devife  or  truftj"  entertained 
doubts  whether  this  Court  had  not  gone  too  far  in  hold- 
ing all  the  limitations  good  that  could  take  place  during 
a  life  or  lives  in  being,  or  within  21  years  afterwards* 
anil  therefore  ordered  that  the  Court  (hould  be  again 
attended  with  the  cafe,  with  the  following  additional 
queftioiu  How  far  the  limitations  over  in  the  event  of 
there  being  no  fon  or  fons  of  John  James  Beard,  nor  iflue 
male  of  fuch  fon  or  ions  living  at  the  death  of  the  faid 

Jet* 
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John  James  Beard,  or  there  being  fuch  iffue  nak  at  tin! 
time,  they  fliould  all  die  before  tbeyattsbed  their  * 
fpe&ive  ages  of  ai  years  without  lawful  iffue  nie, 
were  affeAed  by  die  circunftance,  that  they  «rt  to 
take  effe£k  at  the  end  of  an  abfolute  term  of  ai  yon 
after  a  life  in  being  at  the  death  of  the  teftator,  without 
reference  to  the  infancy  of  the  perfon  intended  to  tab, 
or  by  the  circumftance  that  there  might  be  iffue  of  /A 
James  Beard  living  at  his  death,  to  whom  the  eftate  w 
given  by  the  will,  but  who  would  be  incapsMe  of  taUfl| 
according  to  the  above  certificate,  for  whofe  death  wto 
a  1,  the  limitation  over  in  the  event  before  mention^ 
mult  await  i 

The  cafe  was  argued  again  in  Softer  term  1812,  by 
Shepherd  Serjt.  for  the  Plaintiff,  and  by  3j^Seijt  fork 
Defendants. 

Shepherd  argued  that  the  limitation  over  to  J$ 
Beard  uport  failure  of  the  iffue  of  iffue  male  of  J* 
James  Beard  was  void,  becaufe  it  was  not  necefirily  * 
take  effeft  within  the  compafs  of  a  life  or  lives  inbe»|» 
and  the  minority  of  an  unborn  fon  who  was  to  take  w 
virtue  of  the  limitation  which  it  was  now  attempt  ® 
fupport.  He  contended  that  the  term  of  21  years  afe 
the  termination  of  a  life  or  lives  in  being  is  not  {"* 
by  the  law  for  the  veiling  of  an  eftate,  unlefs  the  tens 
have  reference  to  the  coming  of  age  of  the  unborn  eta 
in  whom  it  is  to  veft ;  it  cannot  be  added,  as  a  term  2 
grofs,  to  the  duration  of  the  life  or  lives  in  •** 
This  point  had  never  yet  arifen  in  any  of  the  cafes « 
perpetuities*  of  which  he  took  a  brief  view.  Jt  wasfai 
decided  that  an  eftate  to  commence  after  a  life  or  to* 
in  being,  and  within  21  yean  after,  was  not  a  perpetvfy 
in  Stephens  v.  Stephens,  where  Taylor  v.  Bjdalh  *ili 
ato.  is  cited.    But  both  of  thofe  cafes  have  reference* 


IK  tub  Fifty-fourth  Year  of  GEORGE  IIL 


409 


the  coming  of  age  of  a  foil,  who  was  to  take.  The  next  au- 
thority<htheiiifh*f*QfLoTdj4fvanUyM.R.  4 ?>/*•/*«. 3 3 7. 
TUUmffbn  v.  Woodford,  " that  the  period  of  ax  years  had 
never  been  confideted  as  a  term  that  might  at  all  events 
be  added  to  fuch  executory  devife  on  truft."     Keiley  v. 
Fowler,  Wilmot's  Notes,  298.     In  p.  306.  it  is  faid  by 
Wilmot  C.  J,  "  The  law,  from  an  indulgence  to  the  na- 
tural wUhes  of  men  to  perpetuate  property  in  their  own 
families  or  jhe  families  they  adopt,  has  given  them  a 
power  of  contToul  over  it  for  one  or  more  lives  in  being 
at  the  fame  time,  and  21  years  after,  in  cafe  of  infancy." 
Reutledge  v.  Dorril,  2  Vef.jun.  357.     A  power  was  given 
by  fettlement  made  before  marriage,  to  the  furvivor,  to 
appoint  to  the  children,  and  grandchildren,  or  iflue,  of 
the   intended  marriage:  the  furvivor  appointed  to  the 
iflue  of  her  daughter  generally,  not  confining  it  to  thofe 
who  fhould  be  born  during  the  furvivor**  lifetime,  but 
extending  it  to  all  the  children  whom  the  daughter 
might  ever  bear :   it  was  held  that  it  was  bad  as  to  the 
after-born  children,  for  that  it  muft  be  conftjued  as  if 
the  appointment  had  been  made  at  the  day  of  creating 
the  power 5  and  therefore  bad  in  tot*.     But  if  it  were 
practicable  to  tack  on  a  term  of  21  years  abfolute  to  any 
life  or  lives  in  being,  before  the  eftate  fhould  abfolutely 
veft,  that  decifion  muft   be  wrong,  and  the   farvivor 
might  have  appointed  to  any  of  her   daughter's  iflue 
that  (hould  be  born  within  21  years  after  her  own  de- 
ceafe.    That  term,  therefore,  after  a  life  or  lives  in 
being,  is  not  given,  unlefs.it  be  a  term  of  21  years 
created  for  the  purpofe  of  giving  the  infant,  who  is  to 
take  the  eftate,  time  to  come  of  age.    In  Routledge  v. 
Dorril  it  was,  however,  held,  that  the  void  limitations 
were  fufficient  to  prevent  a  fubfequent  limitation  over  to 
legitimate  o^jefts  of  the  power  from  taking  efle£t.    If, 
therefore,  the  fon  of  J.  J.  Beard  had  had  a  fon,  that 
Voi«.V.  6g  peifon, 


/ 
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1813.         perfon,  being  the  unborn  fonof  an  unlora  fon,  coiiU 

\.w     J      take  no  eftate,  but  the  limitation  to  him  would  prevent 

^  the  limitation  over  to  Jofeph  Beard  from  taking  efie&,for 

Wjotoott*     he  is  not  to  take  except  in  the  event  that  thegnndilnot 

J.  J.  Beard>  taking  an  eftate,   (hould  die  under  21 ; 

whereas  that  grandfofl  never  takes  any  eftate  at  all,  tod 

there  is  nothing  to  fupport  the  limitation  to  JtfepbRari, 

unlefs  the  interpofitkra  is  allowed  of  a  term  in  gwtt, 

created  for  no  other  purpofe  than  to  prolong  the  time  of 

limitation  and  render  the  eftate  inalienable  during  tk 

period :  the  effe£t  is,  that  /.  J.  Beard  takes  an  eftate  (or 

99  years  determinable  with  his  life,  with  remainder  to 

his  firft  fon  for  99  years  determinable  with  hit  life,  witb 

remainder  so  /.  J.  Beard  in  fee* 

Beft  denied  that  there  was  in  this  cafe  any  creation  erf 
a  term  of  21  years  abfolnte,  without  reference  to  tb 
period  of  infancy:  therefore  he  was  not  called  upon  to 
'  controvert  the  illegality  of  fuch  a  term.     From  if 

Duke  of  Norfc/Vs  cafe,  3  Cba.  Ca.  r.  downwards  ill 
die  authorities  have  held,  that  an  eftate  may  be  tied  ip 
during  the  life  or  lives  in  being  and  the  minority  of « 
unborn  child.  The  objeft  of  the  law  is  to  ptwenti 
perpetuity.  In  Reilf  v.  Fowler,  Wilm.  309.,  JPif/utfCJ 
(ays,  *  As  the  law  has  been  now  fettled  about  a  c» 
tury,  and  univcrfaUy  known,  it  ought  to  appear  deariy 
and  explicitly  that  the  teftator  meant  an  illegal  lira* 
tion.  The  proof  of  fuch  an  intention  lies  upon  fc 
party  who  aflerts  it.  If  that  intention  does  not  appear* 
If  there  is  the  leaft  doubt  about  it,  the  prefumpw* 
would  be,  that  he  meant  a  difpofition  he  was  enabled  to 
make  by  the  rules  of  hw,  and  not  a  difpofition  con- 
demned by  the  law."  Lmg  v.  Bladoff,  7  T.  R.  W* 
Lord  Kenjon  C.  J.  lays  it  down  as  «  an  eftsbfiftedrtk, 
*at  an  executory  devMb  is  good,  if  it  rnu*  secem 

'  bpptf 
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happen  within  t  life  or  lives  in  being,  and  21  years*  and 
the  fra&ion  of  another  year,  allowing  for  the  time  of 
geftation."    The  prefent  cafe  comes  within  that  rule, 
for  as  foon  as  any  of  the  iflue  male  became  21,  this  ex- 
ecutory devife  would  take  effefk  by  the  eftate  vefttng 
abfolotely  in  him  and  becoming  alienable.    The  execu* 
tory  devife  over  is  only  in  cafe  of  fuch  iflue  not  reaching 
the  age  of  21  years.     Goodtitle>  en  demife  of  Gurnall,  T. 
JPW,  7  T.  R.  102  *.,  Willes  C.  J.  fays,  «  Firft  it  was 
held  that  the  contingency  muft  happen  within  the  com- 
pafs  of  a  life  or  lives  in  being,  or  a  reafonable  number  of 
years;  at  length  it  was  extended  a  little  further,  namely, 
to  a  child  in  ventre  fa  mere  at  the  time  of  the  father's 
death  5   becaufe  as  that  contingency  muft  neceflarily 
happen  within  lefs  than  nine  mouths  after  die  death  of 
a'  perfon  in  being,  that  conftru&ion  would  introduce  no 
inconveniences    and  the  rule  has  in  many  cafes  been 
extended  to  21  years  after  the  death  of  a  perfon  in 
being,  as  in  that  cafe  likewife  there  is  no  danger  of  a 
perpetuity."    This  cafe  is  within  that  rule,  and  neither 
Stephens  v.  Stepkensy  nor  any  of  the  cafes  cited,  contra- 
did  it.    It  may  be  admitted  to  Lord  Alvaniey  that  these 
cannot  bt  an  abfolute  term  of  21  years  added  to  the  life 
or  Uvea  in  being,  but  a  perfon  may  give  an  eftate  for  fife 
to  if.,  and  over  to  an  infant,  and  tie  up  the  property 
during  the  minority  of  that  infant.     It  is  not.  attempted 
in  this  cafe  to  create  fuch  a  term  for  21  years  abfolute, 
hat  only  to  tender  the  eftate  inalienable  during  the  mi- 
nority of  one  of  the  perfons  who  was  intended  by  the 
teftatpr  to  take.     Routledge  v.  Dorril  is   inapplicable ; 
there  the  daughter  was  not  bom  at  the  time  of  creating 
the  power;    therefore  it  was  attempted  in  that  cafe 
to  attach  (die  at  years,  not  to  a  life  or  lives  in  being,  but 
to  an  eftate  given  to  an  unborn' child.     Reliance  has 
been  placed  on  die  inconvenience  that  daring  the  p*» 
G  g  2  nod 
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riod  of  2 1  years  neither  the  child  of  the  fon  of  J. J.  Beard, 
nor  the  great  uncle  Jofepb  Beard,  could  take,  but  the 
heir;  but  in  many  cafes  a  ftranger  who  is  the  heir  takes 
the  eftate  for  a  time,  until  an  executory  devife  takes 
effeft.  Lloyd  v.  Carew,  Show.  P.  C.  137.  Hopbnsi. 
Hopkins,  Forr.  43.  S.  C.  1.  Ath.  581.  and  1  ¥a»  268. 
The  inconvenience  would  be  the  lefs  in  this  particular 
inftance,  becaufe  the  heir  is  the  elded  fon,  one  of  the 
family,  and  an  objeft  of  the  teftator's  bounty :  he  would 
take  the  rents  and  profits  in  the  mean  time  until  fome 
one  of  the  children  attained  21  years,  and  then  that  one 
would  take  the  eftate  absolutely :  if  they  all  died  under 
21,  the  eftate  would  go  over  to  Jofepb  Beard.  And 
this  conftru&ion  will  efie&uate  the  teftatort  intent, 
without  entrenching  on  any  rule  of  law.  There  is  do 
affe&ation  here  of  making  the  eftate  inalienable  for  1 
longer  time  than  the  law  permits,  viz.  a  life  or  lives  in 
being,  and  21  years  afterwards.  The  Defendants, 
therefore,  are  entitled  to  judgment  as  before. 

Shepherd  in  reply.  The  intent  of  the  will  was  to 
Create  a  perpetuity.  This  is  a  term  of  21  years,  with- 
out reference  to  the  minority  of  any  perfon  whom  the 
rules  of  law  permit  to  take  under  this  will  \  the  cafe  is 
the  fame  as  if  the  veiling  of  the  eftate  had  been  nude 
dependent  on  the  majority  of  a  perfeft  ftranger.  What 
Lord  Kenjon  fays  of  the  time  of  geftation,  rauft  be  taken 
as  {aid  with  reference  to  that  particular  cafe.  The  po- 
fitioa,  fays  Lord  AlvanUy,  is  true  as  applied  to  particular 
cafes,  but  not  to  the  abftraft.  It  enlarges  the  period 
of  time  only  becaufe  the  perfon  taking  the  eftate 
cannot,  by  thfe  jules  of  law,  alienate  till  he  does  come  of 
age,  and  the  time  is  not  to  be  enlarged  except  in  thofe 
Special  cafes  where  there  is  that  reafon  for  it.  In  like 
manner  the  months  of  geftation  are  not  to  be  added  to 

the 
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the  time,  unlefr  in  thofe  cafes  where  there  is  an  infant  1813, 

in  venire  fa  mere)  it  has  never  yet  been  contended  for, 

as  a  rule  of  law,  that  21  years  and  9  months  may  in  all 

cafes  be  added  to  a  life  or  lives  in  being.    The  rule  of 

law  may  be  more  properly  exprefled  ~as  requiring  the 

eftate  to  veil  within  the  compafs  of  a  life  or  lives  in 

being,  and  the  extenfions  of  the  periods  of  minority  and 

gcftation  may  both  equally  be  confidered  as  exceptions 

to  the  rule.    The  limitation  over  to  Jifepk  Beard  is  too 

remote :  the  firft  fon  of  J.  J.  Beard  muft,  therefore, 

take  a  life  eftate,  and,  after  that,  J»  J.  Beard  takes  a 

remainder  in  fee. 

Lens  and  Vaughan  took  notes  for  another  argument.  > 

Cur.  adv.  vult. 

The  Court  on  the  firft  day  of  Michaelmas  term  1813, 
fent  to  the  Mailer  of  the.  Rolls  a  copy  of  the  following 
certificate  upon  the  additional  query. 

Having  heard  the  arguments  of  counfel  in  this  cafe, 
we  are  of  opinion  that  the  limitations  over  in  the  event 
of  there  being  110  fon  or  fons  of  John  James  Beard,  nor 
iflue  male  of  fuch  fon  or  fons,  living  at  the  death  of 
John  James  Beard,  or,  there  being  fuch  iffue  male  at  that 
tone,  they  (hall  aU  die  before  they  attain  their  refpe&ive 
ages  of  21  years  without  lawful  iflue  male,  are  not 
affe&ed  by  the  jcircumftance  that  they  are  to  take 
effeft  at  the  end  of  an  abfolute  term  of  21  years  after 
a  life  in  being  at  the  death  of  the  teftator,  without 
reference  to  the  infancy  of  the  perfon  intended  to  take, 
nor  by  the  Arcumftance  that  there  may  be  iffue  of 
John  James  Beard  living  at  his  death,  to  whom  the 
eftate  is  given  by  the  will,  but  who  would  be  inca- 
pable of  taking  according  to  the  former  certificate 
G  g  3  from 
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i8l}.         firdm  the  Judges  of  this  Court,  for  whofe  detfh  un- 
der fci,  the  limitation  over  in  the  evest  before  nca- 


Bsahx> 
^  tiooed  muflT  await 

Wssoorr.  j.  Ma«fieli>, 

J.  HlATH, 

A.  Chamua, 
V.Gib**. 
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Courts  of  COMMON  PLEAS, 


AMD 


EXCHEQUER-CHAMBER, 


IN 


Eafter  Term, 

In  the  Fifty-fourth  Year  of  the  Reign  of  George  III. 


.  MEMORANDA. 

In  the  Hilary  vacation  the  Right  Honourable  Sir  James 
Mansfield  Knight  refigned  the  office  of  Lord  Chief 
Juftice  of  His  Majefty's  Court  of  Common  Pleas ; 

And  the  Right  Honourable  Sir  Vicary  Gtbbs  Knt ,  then 
Lord  Chief  Baron  of  His  Majefty's  Court  of  Exche* 
quer,  was  appointed  to  the  office  of  Lord  Chief  Juftice 
of  the  Court  of  Common  Pleas, 

And  Sir  Alexander  Tbcmfim  Knt ,  one  of  the  Barons  of  His 
Majefty's  Court  of  Exchequer,  waft  appointed  to  thfe 
office  of  Lord  Chief  Barron  of  that  Court,  and  was  foott 
after  appointed  One  of  his  Majefty's  mod  honourable 
prnjy  council. 

And  Richard  RithardsW^  one  of  His  Majefty's  Coun* 
fel,  and  Chief  Juftice  of  the  County  Palatine  oiCheJler% 

Vol.  V.  *Gg  4  was 
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i  appointed  one  of  the  Barons  of  the  Exchequer, 
and,  being  called  to  the  degree  of  the  Coif,  he  gare 
rings,  with  the  motto  "  Lex  eft  ratio  fumma  *w  he  re- 
ceived,  upon  the  occafion  of  his  promotion,  the  honour 
of  knighthood. 
Sir  William  Garrow  Knight,  His  Majefty's  Attorney- 
General,  was  appointed  to  the  vacant  office  of  Chief 
Juftice  of  the  County  Palatine  of  CheJIer. 


April  a;.  Kingsnorth  v.  Bretton  and  Another. 

A  magiftrate      THIS  was  an  aflion  for  killing  the  Plaintiff's  dog:  it 

^Ufilfl^foa  was  *■**  at  the  ,aft  fPril,g  affize8  for  ****  Ww 

of  killing  game       Thomfon  C.  B.     An  information  againft  the  Plaintiff  for 

^^^•^fporting  without  being  qualiHed,  being  laid  before  the 

caufet  hit  dog  to    Defendant  Brettont  who  was  a  magiftrate,  after  feme 

be  brought  for  the  queftion  about  the  Plaintiff's  qualification,  the  magiftrate 

iXj  ortefth?  conviaed  the  Plaintiff  in  the  penalty  of  5/.,  which  be 

dog  to  be  killed     inftantly  paid.     Some  converfation  then  took  place  ke- 

wi^2f  *?y  ^    tween  the  magiftrate  and  the  Defendant  Jemmdt,  who 

Wleizure.  wa9  kit  clerk,  refpe£tfng  the  Plaintiff's  dog,  which  the 

Plaintiff  had  previoqfly  fent  for.  .The  refult  of#their 

deliberation  was,  that  the  Defendant  J  emmet t  ordered  a 

perfon  to  take  the  dog  out  of  the  houfe  and  ftoot  it, 

which  was  accordingly  done.    The  Plaintiff  was  bod. 

fuited;  and 

Shepherd^  Solicitor-General,  now  moved  to  let  afide 
the  nonfuit,  upon  the  ground  that,  although  the  ftatute 
5  Ann.  c.  14.  /.  4.  gives  authority  to  the  magiftratrt, 
upon  con  virion  of  an  unqualified  perfon  for  keeping  or 
ufing  any  greyhounds,  fetting  dogs,  &c.  to  kill  and 
deftroy  game,  "  to  take  away  futh  dogs  which  (ball  be 
in  the  power  or  cuftody  of  any  perfon  or  perfoos  sot 

qualified 
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ualified  by  the  laws  to  keep  the  fame,  to  their  own 
roper  ufe,  withot|t  being  accountable  to  any  perfon  or 
erfons  for  the  fame,"  yet  that  it  was  neceflary  that  the 
lagiftrate  fiiould  indicate  his  intention  of  fo  doing,  by 
>me  adjudication,  formal  declaration,  or  a£k  of  feizure, 
othtng  of  which  fort,  as  he  was  inftruded,  had  taken 
lace  here  %  and  although  after  fuch  a&,  when  the  dog 
ad  become  his  own,  the  magiftrate  might  lawfully  hare 
eftroyed  it,  yet  in  this  cafe,  while  the  dog  continued  to 
e  the  property,  and  in  the  pofleflion  of  the  Plaintiff, 
nd  no  a&  had  been  done  to.  veft  the  property  in  the 
lefendant  Bretton,  the  JDefendants  were  hot  warranted 
i  killing  it;  otherwife  a  magiftrate  might  take  on  himfelf 
>  (hoot  the  dogs  of  all  unqualified  perfons,  without  any 
dedication  whatever* 


41? 

1814. 

KdVOSNOUTO 

Burnt*. 


Gibbs  C.J.  There  is  no  doiibt  but  that  the  ma* 
iftrate  had  a  right  to  take  this  dog  to  his  own  ufe ;  and 
*rag  a  right  to  take  the  dog,  after  he  had  taken  it, 
lothing  that  he  could  do  with  it  could  be  an  injury  to 
he  former  owner.  An  information  is  laid  under  this 
tatute  for  killing  game.  I  take  it  for  granted,  it  ap- 
peared in  the  courfe  of  the  examination  that  the  Plain- 
iff  kept  a  dog ;  thereupon  the  dog  was  fent  for,  the 
nan  is  coimfted,  and,  afterwards  fome  converfation  takes 
>lace  between  the  juftice  and  his  clerk;  the  clerk  or- 
lers  the  dog  to  be  killed 5  there  can  be  no  doubt  what- 
ever witlr-what  intention  the  dog  was  fent  for,  with 
he  intent  of  feizing  it  by  the  juftice  as  forfeited/  This 
hen  was  a  fufficient  aft  of  taking  pofleflion,  and  it 
rould  be  idle  to  grant  you  a  rule  ntfi}  for  it  is  evident 
hat  you  could  not  fuftain  it. 

Rule  refufed. 


Gg* 


4tt 
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1*14. 


4fnl%i*      King  v. 


Jokes  and  Rowland,  Executor!  of 

RlCHAJU)  GlUfriTH, 


though  not 


So,  the  fafisfy. 
iqg  judgments. 

Upon  a  cove- 
nant with  A. 
and  his  heirs  to 
do  all  lawful  and 


A  covenant  to  TTHIS  was  an  a&ion  of  covenant  brought  by  the  heir 
^£!Stia^  of  a  vendee  againft  the  executors  of  a  vendor,  for 

for  further  aflu-  *he  breach,  of  a  covenant  for  further  aflurance.  The 
ranee  includes  the  Kaintiff  declared  upon  an  indenture^  made  the  7th  of 
levying  a  fine.  og^  |  ^  betwcen  y.  Worgt  of  the  firft  part,  Rkbtri 
Griffith  and  Mary  his  wife  of  the  fecond  part,  and  Jd* 
King  (deceafed)  of  the  third  part,  whereby,  in  cos- 
fideration  of  300/.  paid  by  /.  King9  at  the  requeft  of 
R.  Griffith  aftd  Mary  his  wife,  to  T.  Worge9  in  difchaxge 
of  a  mortgage  debt  of  300/.  and  of  855/.  paid  to 
reafonable  acts  for  R.  Griffith  and  wife,  J.  Worge%  with  the  confent  and 

'^^e^and  aPProbation>  and  by  ,he  '»»ftion  *nd  appointment  of 
a  requeft  nude  by  Griffith  and  wife,  did  bargain,  fell,  aflign,  alien,  releafe, 
the  purchafer  in  and  confirm  to  J,  King  deceafed,  and  his  heirs  aid 
fine*  aiid°neiXcl  a^gns>  a  mefluage  and  hereditaments  in  the  parifh  of 
fo  to  do,  the  an-    Beachampton^  Buck,  to  hold  the  fame  unto,  and  to  the 

ceftor-not  bting  on,  f  of  J,  Ktng  his  heirs  and  afligns,  and  Grjfi% 
evicted  in  hi.  life,         7        '  f*  s     *  * 

but  the  heir  being  for  himielf  and  wife,  and  tor  their  and  each  of  their 

evicled  after-         heirs,  executors,  and  adminiftrators,  did  thereby  core- 
n^ay mainuinan    naflt    whh  J'  Kini  (deceafed),   his  heirs   and  affigns, 
(amongft  other  things,)  that  Griffith  and  wife,  and  that 
heiTS,  and  all  and  every  other  perfon  and  perfons  baring 
or  lawfully  claiming,  or  who  fliould  or  might  at  asj 

Becaufe  the  ul-  time  thereafter  have  or  lawfully  claim  any  eftate,  rigb, 
timate  damage  -  .  «  .  .  .  -    . 

hadnotaccrmdin  truIl>  or  "*«r*ft»   *  law  or  in  equity,  ef,  in,  to,  cr 
the  life  of  the  an-  out  of  the  meffuage  and  premifes  thereby  granted  asi 
C6  But  the  an-       Telta&d9  or  any  part  thereof,  fhould  and  would,  frca 
ceftor,  if  he  had 
pleafed,  rnight  alfo  have  fued.     Per  Mansfield  C.  J. 

Semb.  That  a  requeft  to  levy  a  fine  at  the  expence  of  the  conufee,  includes  a  virtu  1! 
promife  to  pay  the  cofts  of  a  writ  of  dedimtu  fQte/tatem  for  taking  the  acknovledgntaa 
at  the  conuCbrYhome,  he  not  living  in  town* 

time 


action  upon  the 
requeft  of  he  an- 
cestor, and  refuial 
made  to  him. 
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time  to  time)  and  at  all  timet  thereafter,  upon  every 
iwibnable  requeft,  and  at  die  proper  cofts  and  charges 
in  the  law  of  J.  Ktng>  his  heirs  and  affigns,  make,  do,  - 
ad  execute,  or  caufe  and  procure  to  be  made,  done, 
nd  executed,  all  and  every  fuch  further  and  other 
lawful  and  reafonable  aft  and  ads,  thing  and  things, 
conveyances  and  afiiuances  in  the  law  whatsoever,  for 
the  further,  better,  more  perfe£t,  and  abfolute  granting, 
conveying,  and  afliiring  of  the  premifes  unto,  and  to 
the  nfe  of,  the  deceafed  /.  K*tg>  hie  heirs  and  affigns 
for  ever  j  as  by  him,  his  heirs  or  affigns,  or  his  or 
their  counfel,  fhould  be  reafonablj  devifed,  ot  advifed 
and  required,  fo  as  fuch  further  affurances  fliould  coo- 
tain  in  them  no  further  or  other  warranty  or  covenants, 
than  againft  the  perfon  or  peribns,  and  his  and  their 
beta,  who  ftould  make  or  do  the  fame ;  and  fo  as  the 
party  or  parties  who  fliould  be  fo  requefttd  to  make 
fuch  further  aflurance,  fliould  not  be  compelled,  or 
compellable,  for  the  making' or  doing  thereof,  to  go 
»  travel  from  lis,  her,  or  their  refpeftiv*  places  of 
fate  or  dwelling  *  by  virtue  of  which  grant  and  coo* 
wyance  King  deceafed,  in  his  life  time  entered,  and 
became  and  was  feifed  in  his  demefne  as  of  fee  \  and 
w  the  firft  day  of  Dtcmkr  X797,  he  died  feifed, 
whereupon  all  hie  eftate  and  intereft  in  the  premifes 
fefceoded  to  the  Plaintiff,  as  his  fon  and  heir,  and 
kereby  the  Plaintiff  became  feifed  of  the  fame  premifes 
n  his  demefne  as  of  fee,  and  continued  fo  feifed 
famf,  until  the  time  of  his  being  difleifed  and  dif. 
poffeffed  thereof  as  hereinafter  mentioned  j  and  the 
Plaintiff  amred  that  King  deceafed*  in  his  lifetime,  fo* 
&*  better,  more  perfect,  and  abfolute  granting,  eon* 
tying,  and  afittring  of  die  premifes,  did  on  the  10th 
tiOader  1795,  requeftGr^Wthat  he  and  Morybk 
rife,  at  the  proper  cofts  and  charges  in  the  la w  of 
tng  deceafed,  would  levy  a  fine  te  pafii  the  eftate 

of 
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1 8 14.  of  Mary  legally  to  King  deceafed,  his  heirs  and  iffip; 

yet  they  before  their  deceafe  did  not  nor  would  at  the 

proper  cofts  and  charges  in  the  law  of  King  decoJed, 

levy  a  fine  for  fuch  purpofe,  but  wholly  refuted  and 

negle&ed  fo  to  do,  contrary  to  the  tenor  of  the  indemwe, 

and   the  covenant  of  Griffith  in  that  behalf  \  by  mess 

whereof,  and  afterwards,  and  after  the  death  of  fij 

the  purchafer,  and  before  the  commencement  of  tto 

fuit,  on  the  lit  day  of  June  18 10,  Ifaac  Jd^tk 

devifee  of  Mary,  after  her  death,  by  reafon  of  no  f«d 

fine  having  been  levied,  having  a  lawful  right  and  tide 

to  the  fame  premlfes  with  the  appurtenances,  (and  net 

a  title  derived  by,  or'  from  either  King  the  deceafed,  or 

the  Plaintiff,)  entered  into  the  fame,  in  and  upon  tk 

pofleffion    of  the  Plaintiff,  and    lawfully  ejefted  tk 

Plaintiff  againft  his  will,  by  due  procefsof  law,  from  tk 

pofleffion  of  the  fame  premifes,  contrary  to  foch  cofenat 

of  Griffith  by  him  made  with  King  the  deceafed;  ai 

fo  the  Plaintiff  averred  that  Griffith  in  his  life  riff, 

and  the  Defendants  as  his  executors  fince  his  death, 

had  not,  although  requefted,  kept  the  covenant  fo  rsok 

by  Griffith  with  King  the  deceafed,  in  bis  life  time,  W 

had  broken  the  fame  to  the  Plaintiff's  damage  of  wd 

The  Defendants  pleaded  firft,  non  e/lfafhm ;  fecondk, 

that  King  the  deceafed,  in  his  life  time  did  not  reject 

Griffith  that  he  and  JMary  his  wife  would  levy  a  fine* 

pafs  the   eftate  of  Mary  to   King  the  deceafed,  ft 

hefars  and  alEgns  $  and  thirdly,  (relying  on  the  circus* 

(lance  that  the  Plaintiff  in  alleging  his  breach  had  fl* 

averred  any  tender  by  the  deceafed  of  a  writ  of  A&* 

fotefiatem  to  take  the  acknowledgment  of  the  fine  at  it 

houfe  of  Griffith,)  that  Griffith  and  Mary  his  wife,  h 

levying  the  fuppofed  fine  in  the  declaration  mentiosA 

and  which  it  was  thereby  fuppofed  Griffith  was  req^ 

to  levy  with  Mary  his  wife,  to  pais  the  eftate  of  JfrJ 

to  King  the  deceafed.  his  heirs  and  affigos,  would  b* 

been 
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been  compelled  and  compellable  to  go  and  travel  from         1814. 

their  place  of  abode  and  dwelling  to  His  Majefty's  Court 

of  Common  Pleas  at  Wejlminfter.  The  Plaintiff,  as  to  the 

firft  and  fecond  pleas,  joined  iflue,  and  as  to  the  laft 

plea,  protefting  againft  its  fufficiency,  replied,  that  Griffith 

and  wife  for  levying  the  fine  in  the  declaration  men-  . 

tioned,  would  not  have  been  compelled  or  compellable 

to  go  and  travel  from  their  place  of  abode  and  dwelling. 

The  Defendants,  in  their  rejoinder,  joined  iflue  on  the 

replication  to  the  laft  plea. 

.  Upon  the  trial  of  this  caufe  at  the  Buckingham 
spring  affixes  1813,  before  Mar/ball  Serjt.,  the  fads  ap- 
peared to  be,  that  Mary  Deacle,  in  1 787,  being  feized  in 
fee  fimple  in  poffeffion  of  the  premifes  in  queftion,  by 
leafe  and  releafe  of  24th  and  25th  OSober  1787, 
mortgaged  the  fame  to  J.  Werge  for  300/.  In  1793 
(he  intermarried  with  R.  Griffith.  By  leafe  and  releafe 
mentioned  in  the  pleadings,  the  premifes  were  con* 
veyed  as  therein  ftated.  King  died  in  1797,  and  the 
Plaintiff  as  the  heir  at  law  of  .his  deceafed  father, 
thenceforth  received  the  rents  and  profits.  R.  Griffith 
died  in  1804,  leaving  the  Defendants  his  executors* 
Mary  Griffith  furvived  her  hufband,  and  died  in  May 

1805,  after  having  duly  made  and  published  her  laft 
will  fo  as  to  pafs  real  eftates,  bearing  date  the  3rd  of 
February  1805,  and  (he  thereby  devifed  all  her  real 
eftates  to  Ifaac  John/on  upon  the  trufts  therein  men* 
tioaed*  In  December  1805  /•  John/on  filed  his  bill 
againft  die  Plaintiff,  praying  to  be  let  into  poffeffion 
of  the  premifes  under  die  will  of  Many  Griffith,  and 
for  an  account  of  the  rents  -and  profits  received  by 
King,  and  that  he  fhould  be  decreed  to  convey  the 
fame  to  /.  Johnfon  on  payment  by  him  of  what  night 
remain  due  of  the  300/.,  after  accounting  for  the  rents 
profits.    By  the  decree  made,  the  Plaintiff  wag 

direaed 
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to  recoitrey  the  premifes  to  John/on,  upon  being  pi 
die  300/.  and  accounting  for  the  rents  and  prottt,  vJL 
which  reconveyance  was  accordingly  executed.  Ai» 
the  demand  of  further  afiurance,  it  was  proved  that  di 
conveyance  having  been  originally  executed  and  k 
money  paid,  under  an  affertion  of  Griffith  that  the  «at« 
gage  in  fee  rendered  a  fine  unneceflary  v  the  Pbiaof 
had,  a  few  months  afterwards,  taken  further  opinio* 
which  dated  the  neceffity  of  having  a  fine  levied,  d 
Griffith^  upon  this  being  communicated  to  him,  oafo 
took  to  do  it  at  his  own  ezpence.  His  wife  was  tk 
living:  there  were  various  communications  between  tie 
parties  for  about  18  months,  during  wbichGr^Wgwk 
feceafed  King  to  underftand  that  the  fine  was  ping  * 
It  was  never,  however,  perfected.  The  jury  W» 
verdift  for  the  Plaintiff  fix  955/.,  confifting  of  Sjjljfc 
much  of  the  pnrchafa»money  as  die  Plaintiff  had  0 
been  repaid  as  affignee  of  the  mortgage  under  the  <* 
cree,  and  too/,  for  inttreft. 

BJoftt  Strjt,  in  Eafler  term  1813,  moved  Mfl 
arreft  of  judgment,  citing  Co.  Dig.  Csww«**f,B.3.B.]i 
upon  the  ground  that  the  breach  having  been  inthetfr 
time  of  theanceftor,  the  damages  belonged,  not  to  tk 
heir,  but  to  the  executor;  fecondly,  that  if  thejodgs* 
Jhould  not  be  arretted,  the  damage*  might  be  reduced  bf 
taking  off  the  100/.  which  the  jury  had  given  far * 
•  tereft,  for  that  it  was  the  Plaintiff's  own  laches  tbath 
did  not  fue  inftandy  on  the  evidion,  and  in  that  cafe* 
intereft  would  have  accrued.  Upon  the  laft  pomt,  4 
Court  obferved,  that  the  Plaintiff  was  entitled  up^ 
fame  dcdbratieft  to  recover  daupges  fer  all  the  * 
paged,  during  which  he  had  been  kept  out  of  the  fi 
feffion  a  the  cfta*e,  and*  theaefser,  as  he  vosM  b 
crtttiW  to  an  eqnMknt  er  £ig*ter  tarn  under  0 

thee  fiame,  it  would  he  ftfefefii  to  grant  a  cok  ¥ 

tb 
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that  ground,  but  they  granted  a  rule  njfi  to  arreft  the         1814* 
judgment. 

Setton  Serjt.  now  (hewed  caufe  againft  this  rule.    He 
relied  on  three  points ;  firft,  that  this  was  a  covenant 
with  the  purchafer  and  his  heirs :  fecondly,  that  it  ran 
with  the  land :  and,  thirdly,  that  no  aftual  damage  had 
been  fuftained  until  the  evi&ion,  which  was  after  the 
death  of  the  anceftor 5  therefore  the  Plaintiff,  as  heir, 
was  the  proper  perfon  to  fue  for  this  breach.    Fitzb. 
AT.  B.  340.     A  covenant  to  levy  a  fine  of  land  is  a  real 
covenant.  341.     "  If  a  man  make  a  covenant  by  deed  to 
another  and  his  heirs,  to  enfeoff  him  and  his  heirs  of 
die  manor  of  D.,  &c,  now  if  he  will  not  do  it,  and  he 
to  whom  the  covenant*  is  made  dieth,  his  heirs  (hall 
have  a  writ  of  covenant  upon  that  deed ;  and  alfo  his 
afEgns  (hall  have  a  writ  of  covenant,  where  the  covenant 
is  made  to  him  and  his  affigus."    This  intends  a  re* 
queft  and  refufal  in  the  life  of  the  anceftor.   So,  the  co- 
venant inures  to  the  affignee  of  the  eftates.    Midikmore 
v.  Goodall,  Cro.  Car.  503.     It  is  no!  neceflary  to  (hew 
that  the  executor  could  not  maintain  this  aftion,  it  is 
enough  to  (hew  that  the  heir  can  $  there  may  be  cafes 
wherein  the  a&ion  may  be  brought  by  either,  although 
both  could  not,  recover  double  damages  for  the  fame 
breach.     In  Lucy  v.  Levington%   1    Vent.    175.,  S.  C. 
a  Lev.  26.,  the  Court  held  that  the  executor  might 
maintain  an  a&ioa  upon  a  breach  in  the  time  of  his  tefc 
tator,  but  they  by  no  means  decided  that  the  heir  could 
not.    In  that  cafe  it  was  of  neceffity  that  the  executor 
fbould  fue,  for  the  eviction  was  entire  in  the  time  of 
the  anceftor  •,  there  was  no  heir  to  the  eftate,  for  there 
was  no  feifin  of  the  anceftor  at  the  time  of  his  deceafe* 
JTin.  Ab.  CoveiAnU  H.pL  5.  rwtey  cites  Palm.  558.3  and 
the  cafe  of  Watton  v.  Cook,  Dyer,  337.  &,  and  is  appli- 
cable-here,  «  that  the  intent  of  the  covenant  is  to  have 

the 
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the  eftate  Conveyed  to  the  heir,  which  covenant,  had  It 

been  '  performed,  the  heir  would  have  advantage  of, 

whatever  by  the  performance  of  the  covenant  wotld 

have  accrued,  and  by  the  fame  reafon  he  (hall  have  the 

damages  which  accrue  by  the  non-performance  thereof;" 

for  although  in  that  cafe  the  breach  was  not  in  the  one 

of  the  heir,  yet  in  the  prefent  cafe,  if  the  fine  U 

been  levied  in  the  time  of  the  anceftor,  the  heir,  tb 

Plaintiff,   would   now  have  been   enjoying  the  benefit 

of  it ;  and  therefore  by  parity  of  reafoning,  he  ougk 

to   be    able    to    maintain    an   a&ion   for  the  lot  d 

that  benefit :    thirdly,  there  was  no  divefting  of  it 

eftate  of  the  anceftor  in  the  prefent  cafe.    No  tA 

accrued  by  reafon  of  the  breach  to  the  anceftor  in  bis 

lifetime.    If  the  whole  damages  that  could  accrue  kj 

reafon  of  the  breach  had  refulted  in  his  time,  it] 

would  have  refulted  to  the  anceftor,  and  would  hat 

furvived  to  his  executor,  but  upon  the  refufal  of  the  co«. 

nantor  to  levy  the  fine,  non  conftabat  that  the  corenactef 

and  his  heirs  would  be  in  any  refpelt  dift urbed  in  co 

fequence  of  the  refufal  to  levy  a  fine.     At  all  events, 

the  damage,   if  it  in  part  accrued  in  the  life  of  tk 

anceftor,  in  part  alfo  accrued  in  the  time  of  the  kei:: 

the  fubftantial  breach  was  in  the  time  of  the  heir,  to 

was  no  pofitive  refufal  in  the  life  of  the  anceftor  » 

levy  a  fine,  and  there  was  abundant  time  after  the  deac 

of  the  anceftor  for  the  fine    to   have   been  levied  t 

the  time  of  the  heir  before  the  eviction,  and  in  k 

wife's   lifetime.      The   negotiation  'was  (till  pendi? 

This,  therefore,  was  a  continued  or  renewed  dena* 

by  the  heir,  and  a  continued  breach,  in  his  time;  for  tk 

devifee  had  no  eftate  as  long  as  the  wife  lived}  ^n 

was  his  eftate  that  wrought  the  damafe ;  and  it  ** 

firft  wrought  to  the  heir,  who  may  therefore  fuftain  to 
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Sbfpbtrd  and  5/^tf  Serjts.,  <»**£,  agreed  that  this  1814. 

tiras  a  real  covenant*  and  that  it  ran  with  the  land,  bat       *"  K~      * 
the  Plaintiff's  cpunfel  had  overlooked  the  diftiri&ion  Va 

between  a  covenant  broken  and  a  covenant  not  brokeh.,  Jonss; 
A  continuing  covenant,  though  broken,  in  fome  fenfe 
tuns  with  the  land)  but  the  breach  of  the  covenant 
Committed  in  the  life  of  the  anceftor,  does  not  defcend 
to  the  heir.  Co.  Dig.  Condition.  H.  p.97.,  he  who  co- 
venants for  further  affurance  is  bound  to  do  all  a£ks 
toties  qnoties  he  if  required.  Therefore  the  objection 
does  not  interfere  with  the  Plaintiff's  pofition,  that  the 
covenant  with  the  heirs  of  John  Kifig  enures  to  the 
heirs  of  John  Kings  it  does  not  fo  enure  to  the  heir* 
but  that  the  covenantee  only  (hall  have  the  advantage  of 
the  covenant  broken  in  his  time,  and  the  heir  of  the  ' 

covenantee  (hall  have  die  benefit  of  the  fame  covenant 
broken  in  his  time.  John  King  the  heir  might  hate 
made  aa  many  requefts  for  further  affurance  as  he 
pleafed,  and  if  thofe  requefts  were  not  complied  with, 
he  might  have  fued  on  the  refufal  aa  a  breach.  The 
Plaintiff,  therefore,  has  to  complain  only  of  himfeH* 
that  being  in  poffeffion  of  the  eftate  under  an  iniecure 
title,  from  1797  to  1804,  he  did  not  think  fit  to  place 
hirafelf  in  fuch  a  condition  as  to  render  this  covenant 
available  to  him.  If  he  had  requefted,  and  had  beeil 
refufed,  he  might  either  have  fued  immediately,  or 
have  waited  until  by  reafon  of  an  evi&ion  hejcould 
have  recovered  at  once  damages  for  all  the  lofs  he  could 
ever  thereby  fuftain.  The  argument  for  the  Plaintiff  ia 
this,  that  the  damages  not  having  accrued  by  evi&ion  in 
the  anceftor's  life,  he  could  not  himfelf  have  fued,  and 
that  the  breach  was  not  completed  but  by  the  evi&ion 
Of  the  heir.  The  eviaioft  is  not  the  breach,  but  is  only 
the  confeqiience  of  the  breach.  In  the  cafe  cited  of  a 
covenant  to  enfeoff,  no  part  of  the  performance  depends 
on  a  previous  aft  of  the  covenantee,  as  in  the  cafe  of  a  ~ 

Vot.V.  Hh  cove- 
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1814.  covenant  for  further  afiurance  on  requeft.  Thatautto 
rity,  therefore,  is  not  applicable.  This  covenant  is  not 
exa£Uy  fimilar  to  any  other  real  covenant.    Inthecaii 

Jones.         of  a  covenant  for  quiet  enjoyment,  there  is  do  breach 
till  evi&ion:    there    evi£tion    constitutes  the  breath. 
Sbipb.  Touch/}.  170.     But  where  thpre  is  a  covenant  that 
the  releflbr  has  a  title  to  convey,  the  covenant  isbrokra 
as  foon  as  the  deed  is  fealed  and  delivered,  if  the  rekfcr 
has  not  a  tide ;  and  whoever  firft  difcovers  the  defefl, 
whether  anceftor  or  heir,  may  fue.    There  is  a  perpe- 
tual repetition  of  the  breach.    Thefe  covenants  all  be 
their  own  feparate  rules  therefore  to  govern  them,  h 
the  cafe  of  Lucy  v.  Lnrington>  both  bleach  and  damage* 
were  complete  in  the  time  of  the  anceftor,  for  the  ancetor 
was  evifted  in  his  life.  There  it  was  held  that  the  executor 
could  fue,  and  that  the  heir  could  not  fue  5  for  the? 
was  in  truth  no  heir  to  the  eftate,  and  consequently  wk 
who  could  fuftain  an  aftion  for  damages.    As  to  tk 
cafe  of  Wotton  v.  Cook,  it  is  wholly  irrelevant.  H* 
pleadings  are  found   in  Beuloe  &  Dal.  2a8.  /.  260. 
Andirf.  53.     Dyer,  3.  376.     Covenant  between  tb» 
parceners,  that  the  furvivor  (hould  confirm  the  third  p* 
of  premifes  which  they  had  jointly  purchafed,totix^ 
of  each  of  thofe  who  died:  that  covenant  was, 
for  the  benefit  of  the  heir  only,  and  to  operate  1 
from  the  death  of  the  anceftor.    It  is  indifputabk 
the  heir  and  the  anceftor  cannot  both  recover  for 
fame  breach.    The  cafe,  therefore,  is  anfwered,  by 
ing  whether  the  anceftor  could,  by  any  poffible  ori 
have  fued  on  this  covenant ;  for  if  he  could,  the  I 
,  could   not.      [Mansfield  C.   J.     In    the  prcfent  d 
the  anceftor   might  have  fued,  no  doubt,  and  cd 
have  recovered  the  whole  value  of  the  eftate,  if  I 
other  would  not  have  conveyed :  at  this  time  of  < 
there  could  have  been  no  difficulty  upon  that  pa 
No  doubt  tKe  evi&ion  has  nothing  to  do  with 
c  bre* 


ifc  the  Fifty-fourth  Year  of  GEORGE  Iti.  4&y 

breach:  it  is  the  confequence  of  the  breach.     Heath].  1814. 

It  is  only  a  confequential  damage.]  The  anceftor 
might  have  fued  upon  his  requeft  and  the  refufal  in 
his  .life,  and  upon  his  deceafe  the  heir  might  have 
requefted,  and  upon  refufal  might  have  fued,  but  the 
damages  for  the  refufal  of  the  releflbr  upon  the  requeft 
of  the  anceftor,  furvived  to  the  executors,  and  not  to 
the  heir. 

Cur.  adv.  vuh. 

Heath  J.  on  this  day  delivered  the  judgment  of  the 
Court. 

This  is  a  motion  in  arreft  of  judgment.  This  a&ion 
appears  to  have  been  brought  by  the  Plaintiff  as  heir  of 
his  father,  againft  the  Defendant  as  executor  of  Richard 
Griffith^  upon  the  covenant  of  the  teftator  \  and  the 
pleadings  difclofe  thefe  fafts :  by  leafe  and  releafe  of 
the  <Sth  and  7th  of  OBober  i794->  T.  Worge,  and  Grif- 
fith and  his  wife  conveyed  certain  premifes  to  J.  King  ; 
and  Griffith  covenanted  with  J.  King  that  he  and  Mary 
his  wife  would  do  all  reasonable  ads  for  die  further 
conveyance  of  the  premifes.  The  pleadings  further 
difclofe,  that  there  was  a  requeft  made  by  John  King 
the  anceftor,  to  Griffith,  to  levy  a  fine  :  that  no  fine  was 
levied  :  that  J.  King  the  anceftor  died  ;  and  the  premifes 
defcended  to  the  Plaintiff  as  the  heir  of  John  King,  and 
that  the  Plaintiff  has  fince  been  evi&ed :  and  the  ques- 
tion is,  whether  the  Plaintiff  can  fuftain  this  aftion. 
It  was  admitted  that  thi6  is  a  covenant  which  runs  with 
the  land  Under  this  covenant  the  heir  might  call  for 
further  affurances,  even  to  levy  a  fine:  he  certainly 
might  have  called  for  the  removal  of  at  judgment,  or 
other  incumbrances.  It  appears  that  Jokn  King  the 
anceftor,  was  a  willing  purchafer :  he  paid  his  purchafe- 
oioney,  relying  on  the  vendor's  covenant :  he  required 
him  to  perforin  it,  but  gave  him  time,  and  did  not  fus 

H  h  2  him 
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1 8 14*         him  inftantaneoafly  for  his  negleft,  but  waited  {or  tie 
^     '    '" /       event     It  was  wife  fo  to  do,  until  the  ultimate  damage 
^  was  fuftained ;  for  otherwife  he  could  not  have  recovered 

Jones.  the  whole  value :  the  ultimate  damage,  then,  not  bring 

been  fuftained  in  the  time  of  the  anceftor,  the  a£fon 
remained  to  the  heir,  (who  reprefents  the  anceftor  io 
refpe£t  of  land,  as  the  executor  does  in  refpe&  of  per- 
fonalty,)  in  preference  to  the  executor.  Thefe  are  die 
principles  of  the  cafe :  how  are  the  authorities  ?  There 
are  few  old  authorities  4ire£My  in  point,  but  there  ii 
one  recent  cafe  that  is  direftly  applicable.  The  oU 
authorities  are,  Fitzberbert,  N.  B.  Writ  of  Covenat> 
p.  341.  C  "  If  a  man  make  a  covenant  by  deed  to  ano- 
ther, and  bis  heirs,  to  enfeoff  him  and  his  hein  of  the 
manor  of  D%  &c  now,  if  he  will  not  do  it,  ad 
he  to  whom  the  covenant  is  made  dieth,  his  heir 
(hall  have  a  writ  of  covenant  upon  that  deed  f  he 
cites  the  cafe  of  Sir  Anthony  Cook,  Dy.  337. :  alio  re- 
ported in  Anderf.  53.  [Here  his  LordOiip  read  the  cafe.* 
The  recent  decifion  is  that  of  Kingdon  v.  Noitk,  hft 
Eafter  term,  1  Maule  iff  Seltvyn,  355.  wherein  the  Com: 
of  King's  Bench  held  that  the  executor  could  not  recorer 
upon  a  breach  of  the  Defendant's  covenant  with  the  tei 
tator,  that  he,  the  Defendant,  had  a  good  title  to  convey, 
the  teftator  having  fuftained  no  damage  in  his  lifetime; 
therefore  it  follows  that  the  heir  might  fo  recover.  The 
Court  there  follow  the  do&rine  of  Lucy  v,  Ltvi*f 
ton,  and  they  advert  to  the  circumftance  which  diftn 
that  cafe  from  this,  that  there  the  ultimate  damage  vat 
fuftained  in  the  time  of  the  anceftor,  and  therefore  the 
land  did  not  defcend  to  the  heir;  consequently  the 
covenant,  which  runs  with  die  land,  did  not  defcetd 
to  the  hein  The  confequence  is,  that  this  judgment 
ought  not  to  be  arretted,  and  that  the  rule  snuft  be 
difcharged. 

Ride  difchargei 
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1814. 

Graves  v.  E ades.  aP^  »8- 

TfAUGHAN  Serjt.  had   obtained  a  rule  n'Ji  to  fet     A  Plaintiff com- 
ifide  an  execution  for  irregularity,  upon  the  ground  JjJ^  j^jw  nd-* 
that  the  judgment  had  already  been  fatisfied.  ant,  and  difcharg- 

,  ing  an  execution, 

without  providing 
&hepbtrd>  Solicitor-General,  (hewed  caufe*  upon  the  for  his  attorney's 

ground  that  the  Plaintiff  had  difcharged  a  former  exe-  "*> Ae  Co1!* 
p  °  will  not  permit  the 

cution  which  bad  been  iffued,  upon  payment  of  a  certain  attorney  of  his 

fura  to  himfelf,  but  without  receiving  or  fecuring  the  own  motion  to 

cofts  to  his  attorney j  and  he  therefore  contended  that  5*°* an^c' 
7  ,  execution  for  the 

the  attorney  wasjuftified  in  the  courfe,  which,  after  de-  cofb. 

mand  of  the  cofts  from  the  Defendant  and  refufal,  he      *"  fucn  a  ca^ 

had  taken,  namely,  in  fuing  out,  without  any  confent  of  to  a^^Tthe     • 

or  communication  with  the  Plaintiff,  another  execution  Court  in  the  firft 

for  the  amount  of  his  cofts  only.   The  Solicitor-General  iaft*1*** 

contended  that  this  was  a  cafe  of  collufion  between  the 

two  principals  to  wrong  the  Plaintiff's  attorney,  and  he 

cited  Wef/bv.Hote,  1  Doug.  238.  and   Read  v.  D upper, 

6T.R.36L 

Vaughan  fupported  his  rule* 

Gibbs  C  J.  In  this  cafe  there  has  been  one  execu- 
tion againft  the  Defendant :  that  execution  is  got  rid  of 
by  a  compromife  between  the  Plaintiff,  in  perfon,  and 
the  Defendant.  The  Plaintiff's  attorney,  againft  his 
client's  confent,  takes  out  another  execution.  This  is 
a  very  ftrong  meafure :  he  carves  for  himfelf.  Ought 
he  not,  as  in  that  cafe  of  Welfi  v.  Ho/e>  to  have  come 
to  the  Court  in  the  firft  inftance,  and  have  taken  out 
a  rule  to  (hew  caufe  why  the  Defendant  fhould  not 
H  h  3  pay 
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pay  him  the  cods  ?  The  rule  mud  be  abfolute  to 
fet  afide  the  execution,  but  no  a&ion  ought  to  be 
brought. 

Rule  abfolute. 


jprii  %+  Foley  v.  Moline. 

It  b  not  necef*     T>EST  Serjt.  moved  to  fet  a(ide  the  verdift  which  had 
l*ry  to  comrouni-  ^^  fottnd  for  ^  plaintiff  at  the  Uft  fittinp  t 

cite  to  the  under-  * 

writer  the  fag  and  Guildhall,  before  GtMx  C.  J.,  upon  a  policy  of  infunocs, 
time  of 'a  fliip'tfiuL.  upon  ^  ground  that  at  the  time  when  the  owner's  agent, 
ing,  unleU  arcum-      .,..,«-  »  •   /*      «.  ,    i    i    • 

fiances  render  it      w"°  "ve(*  at  Weymouth,  wrote  inftruchons  to  the  broker  21 

material  to  the  London  to  effeft  the  policy,  the  agent  was  apprifed  tk 
FoUWUty  of  her    ^  ftip  had  aaually  faiied  on  her  voyagc  bom  r^y 

to  Weymouth^  but  did  not  communicate  that  fad  to  tk 
broker,  and  confequently  it  was  not  made  known  to  the 
underwriter  j  and  he  infifted  that  the  time  of  a  (hip's 
failing,  if  known  to  the  allured,  was  a  fa£t  material  to 
be  communicated  to  the  underwriters. 

The  Court  unanimoufly  agreed  that  there  was  no  pre- 
tence for  the  propofition,  as  a  general  rule,  that  it  was 
neceflary  to  communicate  to  the  underwriters  whether 
the  veiTel,  on  which  an  infurance  was  propofed,  had 
failed  or  not  (a).  There  might  be  circumftances  tb 
would  render  that  faft  highly  material,  as  if  the  (hip  were 
a  miffing  (hip,  or  out  of  time 5  but  this  being  a  cafe  in 
which  there  was  no  fuch  ingredient,  they 

Refufed  the  rule, 

f»  See  Fort  v.  lee,  a»U,  n*.  3*1, 
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Tomkins  and  Others  v.  Willshear,  Aprd^ 

HHHIS  was  an  action  for  money  had  and  received,  and      AJJumpft  will 

on  an  account  dated  j  it  was  tried  hefore  Richards  B.  **  for  the  balanct 

of  an  account^  not* 
at  the  Suffix  fpring  aflizes    1814,  when  the  Defendant  withflanding  the 

objected  that  the  action  could  not  be  maintained  under  item»  on  each  fid« 

the  circumftances  of  the  cafe.    The  learned  Baron  re-  m*  **  numen>ul' 

fenred  the  point,  but  wifhed  the  cafe  to  go  to  the  jury, 

who  accordingly  found  a  verdict  for  the  Plaintiffs.     Tha 

action  was  brought  to  recover  the  balance  of  a  banking  . 

account,  which  had  run  from  1800  to  1808.    In  1808 

a  balance  was  (truck  :  between  1808  and   181 1  a  great 

many  fums  had  been  paid,  but  no  balance  (truck.     The 

balance  now  due  appeared  to  be  134/.  It  was  objected,  on 

the  authority  of  Scott  v.  Mactnto/b,  2  Campb.  238.,  that 

ajfumppt  was  not  the  proper  form  of  action  to  try  fuch  a 

caufe,  but  that  it  ought  to  be  an  action  of  account  \  and 

Campbell  cites  Gilt.  Evid.  192.    and  2  Keb.  781.  LincolA 

T-  Parr. 

Shepherd,  Solicitor-General,  now  moved  to  fet  afide 
the  verdict  and  enter  a  nonfuit,  upon  the  ground  that  , 
ajfumpjit  could  not  be  maintained. 

GibbsC.  J.  A  fad  ufe.is  madeofthefe  ni/iprius  ctfcs* 
I  remember  that  cafe :  it  was  a  cafe  which  it  was  im- 
poflible  to  try;  and  there  is  ufually  a  decency  about 
counfel  which  prevents  them  from  preffing  that  to  a  con-! 
Clufion  which  can  never  be  concluded.  It  is  impoflible 
it  ever  can  have  been  decided,  that  if,  upon  directing  an 
account,  there  appears  money  due  upon  certain  items, 
an  action  for  money  had  and  received  cannot  be  main* 
tained.  The  ufe  of  the  action  of  account  is,  where 
the  Plaintiff  wants  an  account,  and  cannot  give  evi- 

H  h  4  4cn$t 
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TOMKINB 

v. 

^VlLLSHKAR. 


dencc  of  hie  right  without  it ;  but  if,  by  fubftnfling  the 
amount  of  fix  articles  on  the  one  fide,  from  the  amount 
of  nine  articles  on  the  qther,  the  Plaintiff  can  nuke  out 
that  a  balance  is  due  to  him,  even  of  50/.,  it  is  unpofiUe 
to  fay  that  the  aftion  of  ojumgfit  will  not  lie  for  tk 
balance.  Here  the  Plaintiff  takes  up  the  balance  tbted 
on  the  account,  proceeds  with  his  evidence  throngh 
jpany  other  items,  apd  eftablifjies  a  balance  due. 

Jtule  refufedj^; 


(a)  Arnold  ▼•  Webb*  Hut 
caufc  came  on  to  be  tried  before 
J>OMpUrJ.f*t  the  Tmmtcn  (pring 
affizes  1814*  AJfumfJit  for  the 
balance  of  an  account.  The 
briefs  on  both  fides  confifted  of 
about  30  brief  Jheefr  of  accounts, 
clofely  written.  The  Plaintiff, 
with  great  abfurdky,  refufed  to 
refer.  Gajekt%  for  the  Defend- 
ant, objected,  on  the  authority  of 
Scott  v.  Mae'tntojk,  %  Campb.  238. 
that  account  was  die  proper  form 
of  aclion,and  that<J^iw»&fo  would 
not  lie.  Dampier  J  held,  that 
whatever  doubt  might  have  been 
made  upon  the  fubjecl  a  century 
J>ack,  the  aclipn-  of  ajfnmpfit  for 
the  balance  due  on  the  refult  of 
numerous  mercantile  tran&Aiont 
)ud  been  fo  long  maintained, 


that  it  was  now  ranch  too  b» 
to  make  any  ebje&ion  to  t 
How  long  is  the  account  to  be, 
which  is  to  prevent  efi*& 
from  being  maintained?  If«/ 
JvmpftvriXL  lie  for  the  priced 
one  parcel  of  goods,  or  to  it- 
cover  one  fum  lent,  why  nctftr 
two,  and  why  not  for  torn*! 
Although  the  accounts  whkktk 
Plaintiff  fp  abfmxfly  preflMtk 
Court  to  try,  could  not  be  en- 
mined  between  the  fiMqJ* 
they  were  then  fitting,  and  tie 
following  Monday  BonuDgfb 
could  not  &y  that  the  sAa 
would  not  lie.  Pell  top  ^ 
Gifford,  for  the  Piaintift  * 
length  focceeded  in  periba<N 
him  to  refer* 
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Gibson  v.  Servici.  April** 

^HTHIS  was  an  a&ion  upon  a  policy  of  infurance,  ef«      A  veflel  lade* 

fe&ed  upon  the  American  fliip  Wajhington,  at  and  *«*  *nn»  and 

from  the  Congo  river  on  the  coaft  of  Africa  to  Charlef-  JjJ^Sd 

{taw.     The  caufe  was  tried  at  Guildhall  at  the  fitting?  to  employ  them 

if ter  Hilary  term  igi4,  before  Gtffc  C.  I.,  when  it  aj*  j^rf5°?thi 

peared  that  at  the  time  when  the  policy  was  effe&ed  the  i„  purfuaocTof 

Wajhington  and  an  Hjnglijb  veflel  named    the  Croydon,  an  agreement 

were  both  in  the  port  of  Liverpool.    The  Croydon  took  on  ™?e£  England, 

froard  a  cargo  of  gunpowder  and  arms,  and  before  (he  of  the  cargo  on 

failed  her  owners   had  given  to  the  officers   of  the  the  coaft  °f  4fi+ 

cuftoms  at  Liverpool,  fecurity  in  treble  the  value  of  the  ^Am^riccThc    6V 

arms  and  gunpowder  exported,  that  the  fame  fliould  be  for  CbarUftown: 

expended  in  trade  on  the  coaft  of  Africa,  which  is  re-  Held  ***.«*• 
"  •        '       "      '       '  voyage  of  the 

quired  by  the  ftatutes  29  G.  2.  c.  i<$.  /  1.  a.  3.  and  4.,  America*™ 

and  33  G.  3.  c.  2.  /.  4.,  coupled  with  a  proclamation  of  thereby  rendered 
his  majefty  of  nthJIf^  1803.  The  CnjJon  and  JTafl-  JXtfEbEi 
ington  failed  from  Liverpool  /  but  before  they  failed  it 
was  agreed  between  their  refpedive  owners,  that  the 
Croydon  fhould  make  over  a  part  of  the  gunpowder  and 
arms  to  the  Wajhington,  on  the  coaft  of  Africa,  conceiv- 
ing it  would  (till  make  a  part  of  the  cargo  of  the  Croydon* 
GiUs  C  J.  thought  that  the  agreement  between  the  owners 
of  the  Croydon  and  WaJhUngton,  that  the  Croydon  fhould  deli* 
yer  to  the  Wajhington^  on  the  coaft  of  Africa,2tms  and  gun-  * 
powder  which  (he  had  legally  taken  on  board  for  traffick- 
ing on  that  coaft,  was  illegal ;  that  it  was  in  effeft  an 
illegal  exportation  by  the  Wq/bington,  which  had  given 
no  fecurity  that  they  fliould  be  trafficked  with  on  that 
coaft.  The  effed  was,  that  the  Americans  did,  by  this 
contrivance,  get  arms  from  this  country.  If  fuch  an 
agreement  could  take  efieA  on  the  coaft  of  Africa,  fp 
plight  it  at  the  mouth  of  the  river  Thames,  and  the  confe- 
rence 
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quence  would  be,  that  an  American  would  get  a  full 
loading  of  arms  and  gunpowder  at  the  mouth  of  the 
river,  and  go  off  infured  by  Engltfb  underwriters.  And 
under  his  Lprdfhip's  dire&ion  the  Plaintiff  was  Don. 
fuited. 

Beft  Serjt.  in  this  term  moved  to  fet  aCde  the  nonfat, 
and  have  a  new  trial.  The  z€t  33  G.  3.  c  2.  /4-  infifij 
a  fpecific  punifliment,  that  the  (hip  {hall  be  liable  a 
forfeiture  in  which  the  arms  and  powder  are  illegal'? 
exported  r  that  muft  neceffarily  mean  the  Britj/t  ve&l 
in  which  the  goods  leave  this  country.  The  Cnjh 
only  is  fubjeft  to  that  penalty;  the  aft  docs  not  fay  trc 
(hips  (hail  be  forfeited,  but  one.  The  Wajbwgm  had  20c 
offended ;  (he  was  out  of  the  jurifdi&ion  of  Engltfi  law, 
when  (lie  took  thefe  goods  on  board.  Suppofing  that  the 
agreement  entered  into,  when  {he  took  thefe  goods  ca 
board,  was  illegal,  the  a&  does  not  fubje&  to  forfeito^ 
the  (hip  whofe  owner  enters  into  an  illegal  agreement,  bet 
the  (hip  which  a&ually  carries  out  the  gunpowder.  I? 
may  be  inferred,  that  the  party  which  the  legiflature  fub- 
jedts  to  the  punffhment,  is  the  party  whofe  a£t  is  meant  10 
be  prohibited;  there  is  only  one  (hip  therefore  guilty,^ 
that  which  carries  the  gunpowder  to  the  coaft  of  AJk« 
The  offence  is  carrying  the  prohibited  articles  from  f^ 
land,  not  taking  them  on  board  on  the  coaft  of  Africa^  ri 
the  infurance  is  at  and  from  the  Congo  river.  The  Wfr 
ington  had  committed  no  offence,  in  taking  goods  fc»i 
a  (hip  which  had  committed  an  offence. 

Gibbs  C.  J.  Theaffured  is  carrying  into  effeftthe* 
gal  a&  agreed  on  in  this  country.  I  have  thoughts  git* I 
deal  upon  this  cafe  fince  I  decided  it,  and  I  cannot  rai 
to  myfelf  a  doubt  about  the  queftion.  In  all  rerestfi 
matters,  if  a  foreigner  refident  in  a  foreign  country,^ 
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to  pack  the  goods  for  fmuggling,  he  cannot  recover  the 
price  of  them  here. 

Heath  J.    The  direction  is  right. 

Chambre  J.    It  is  a  fraudulent  tranfadkm. 

Dallas  J.  A  fraudulent  agreement  is  entered  into 
in  this  country  between  the  owners  of  the  two  (hips, 
and  it  is  carried  intoeffett  in  Africa. 

Rule  refufed. 


Andrew  and  Another  v.  Moorhousb.  Aprils*. 

THE  Plaintiffs  declared  on  a  contraa  that  in  confider-  .  The  term  freight 
JL  i       x     m  -    .«.  i«  i        ...    »n  common  pap- 

ation  that  the  Plaintiffs  would  receive*  on  board  their  Unce  »  ambiru- 

flrip  the  Quart  Charlotte*  then  in  the  port  of  London,  out,  and  may  be  fo 
and  bound  on  a  voyage  to  the  Cape  of  Good  Hope.  42  calks  *£*££* 
of  wine  to  be  carried  from  London  to  the  Cape,  the  De-  to  be  paid  at  all 
fendant  undertook  to  pay  them  after  the  rate  of  5/.  per  ty*?*  uPoa  •*• 
ton  for  the  caiks,  on  delivery  to  the  Defendant  of  proper  on  board  tobe 
bills  of  lading  of  the  caflcs  on  board  the  (hip,  and  averred  carried  on  a  voy- 
the  receiving  of  the  calks  on  board,  to  the  admeafure-  SeflbJon  rf  *" 
ment  of  20  tons,  and  the  delivery  by  the  Plaintiffs  of  earning  freight 
proper  bills  of  lading,  and  that  the  veffel  with  the  goods  up<m  ^St' 
failed  on  the  voyage.    The  fecond  count  averred  the  arrivaL 
confederation  to  be  taking  the  goods  on  board  in  the 
post  of  London,  and  a  promife  to  pay  on  requeft  5  the 
third  count  dated  the  confideration  to  be  the  taking  on 
board  and  delivery  of  a  bill  of  lading.    There  were  alfo 
Counts    for  work  and  labour  and  the  money  counts. 
The  caufe  was  tried  at  Guildhall  at  the  fittings  after 
fjilary  term  18 14,  before  Giih  C.  J.    The  bill  of  lading 

con- 
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1814.         contained  the  words,  «  freight  for  the  laid  goods  bwf 
paid."    The  broker  who  freighted  the  (hip,  ftatedtk 
the  contratt  for  the  conveyance  of  the  goods  was  veihl: 
the  broker  told  the  Defendant  that  the  price  of  the  frojkt 
of  goods  upon  a  voyage  from  London  to  the  Cap  ws 
5/.  paid  in  London,  or  7/.  paid  at  the  Cape:  the  Plaintiff 
preferred  the  contraft  at  5/.  per  ton.    Soon  after  the 
teffel  had  failed,  the  broker  called  on  the  Defendant  for 
payment ;  the  Defendant  faid  it  would  not  yet  be  doe  k 
fome  months,  for  that  a  certain  period  of  credit  was  to 
be  given.   The  broker  replied,  that  that  credit  was  given 
only  in  the  cafe  of  large  fums,  and  this  was  a  fmall  fem; 
upon  which  the  Defendant  anfwered,  that  he  would  rf 
and  pay  it  on  the  following  Monday.  The  veflel  being  k& 
before  (he  arrived  at  the  Cape,  BcfiStrjt.  for  the  Defend- 
ant,  contended  that  freight  had  never  been  earned,  aad 
that  the  Plaintiff  could  not  recover.    That  the  meaning 
of  the  contrail  was,  that  the  lefler  fum  wastobepaii 
in  London,  inftead  of  the  greater  fum  being  paid  at  & 
Cape,  only  on  account  of  the  difference  in  the  excise 
at  the  two  places ;  but  that  whether  any  money  was » 
be  paid  at  all,  or  whether,  if  paid,  the  (hip-owner  fcodi 
be  entitled  to  retain  it,  depended  on  the  contingency) 
whether  the  (hip  fliould  arrive  at  the  Cape,  and  wb 
delivery  of  the  goods 5  for  that  if  fhe  did  not,  no  fe$ 
was  due9    The  Plaintiffs  contended  that  the  meaning  i 
the  contra£k  was,  that  if  the  Defendant  ele&ed  to  pj 
the  lefler  Aim,  the  money  was  to  be  paid  at  all  events 
whether  the  (hip  arrived  or  not,  and  became  dueootb 
taking  of  the  goods  on  board,  which  was  the  full  cod/ 
deration  for  the  money.     GibbsC.  J.  left  it  to  the  j^ 
to  decide,  whether  of  the  two,  was  the  meaning  of  & 
contra &;  and  the  jury  found  a  verdi£fc  for  the  Plaintfo 
bis  Lordfliip  granting  permiffion  to  the  Defendant® 
move  to  enter  a  nonfuit. 
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Btfi  in  this  term  moved  for  a  rule,  upon  the  au- 
thority of  Majhiter  v.  Bullcr  and  Another  y  i  Campb.  84. 
If  this  money  had  been  a&ually  paid,  it  could  now  be 
recovered  back  again,  becaufe  freight  had  never  been 
earned.  There  was  no  evidence  here  that  the  money 
was  to  be  paid  and  finally  retained,  whether  the  owner 
of  the  goods  fliould  obtain  any  reciprocal  advantage  or 
not ;  it  is  only  faid  the  money  was  to  be  paid  in  advance. 
The  5/.  paid  in  London  was  worth  as  much  or  more 
than  the  7/.  paid  at  the  Cape;  the  difference  of  exchange 
was  as  much,  and  no  man  would  be  fo  unjuft  to  himfelf 
as  to  pay  his  money  with  the  chance  of  obtaining  no* 
thing  for  it.  Every  principle  of  policy  and  juftice  which 
guided  the  old  law  of  freight,  ought  to  prevent  the 
contract  from  being  ftretched  beyond  its  fair  meaning. 


Gibbs  C.  J.  Nothing  turned  on  the  bill  of  lading, 
the  terms  of  which  would  equally  apply  to  either  con- 
ftrudion.  The  cafe  was  this :  that  which  was  called 
the  freight  was  to  be  paid  before  the  (hip  fet  out ;  but 
the  party  was  not  by  ufing  that  word  precluded  from 
getting  at  the  true  meaning  of  his  contrail.  The  fliip 
was  loft,  and,  confequently,  freight  was  never  earned  : 
the  queftion  was,  whether,  the  goods  being  laden,  the 
money  was  to  be  paid  in  London  abfolutely,  or  whether 
it  was  to  be  paid  only  in  cafe  the  goods  arrived  at  the 
Cape  of  Good  Hope.  T^he  counfel  for  the  Defendant  does 
not  take  a  corre&  view  of  the  fafts :  he  fuppofes  them 
not  to  be  in  any  refpeft  diftinguifhable  from  Majhiter  v. 
Butter.  If  it  were  fo,  we  certainly  fliould  not  difpofe 
of  the  cafe  without  further  confideration :  but  it  is  dif- 
tinguifhable in  a  mod  material  point.  Majhiter  v.  Bullet 
turned  wholly  on  the  bill  of  lading.  In  Lord  Ellenbo- 
rottgb's  view  of  the  cafe  of  Majhiter  v.  BuIIer,  the  money 
did  not  becdme  a  debt  unlefs  the  goods  were  delivered : 
it  would  be  too  abfurd  to  put  on  that  contraft  the  con- 

ftru&ion, 
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ftru&ion,  that  the  money  might  be  paid  this  day  in 
London,  and  that  afterwards,  if  the  goods  did  not  mire, 
the  Plaintiff  might  recover  it  back  again.  I  fcouldbrc 
doubted  on  thofe  words,  "  the  (hippers  paying  freight 
for  the  (aid  goods  in  London  ;"  but  Lord  EUenhmfl 
thought  that  on  the  words  of  that  contract,  the  ftp* 
lation  only  changed  the  place  of  payment;  that  the 
.  meaning  was,  that  freight  (hould  be  paid,  ftricHy  lb 
called,  which  could  not  be  due  till  the  delivery  of  tie 
goods  at  the  port  of  difcharge.  There  was  no  indie* 
tion  there  of  an  intent  that  if  the  freight  were  rtf 
earned,  the  money  might  not  be  recovered  back.  Here 
is  an  indication  not  only  of  the  place  where  it  was  to  k 
paid,  but  alfo  of  the  time  when  it  was  to  become  due, 
which  was  not  the  cafe  there.  The  broker  calls  tot 
the  money :  the  Defendant  fays,  you  call  on  me  tkj 
quickly ;  it  will  not  yet  be  due  for  fome  months,  Ko> 
fays  the  broker,  that  credit  is  only  given  with  large 
funis.  Then,  fays  the  Defendant,  I  will  pay  k  cs 
Monday.  I  left  it  to  the  jury  to  confider  whether  i* 
agreement  intended  merely  to  change  the  place  vto* 
the  freight  (hould  be  payable,  in  cafe  any  freight  iboeil 
be  earned,  or  whether  in  lieu  of  a  contract  for  freight 
it  was  intended  that  this  Aim  (hould  be  payable  in  *2 
events  after  (hipping  the  goods ;  and  the  jury  found  ^ 
the  meaning  of  the  agreement  was,  that  the  money  M 
be  paid  at  all  events  upon  the  delivery  of  the  goodsea| 
board  the  (hip  here.  I  believe  they  were  very  m** 
guided  by  the  conftru&ion  which  the  parties  themfc^eii 
had  put  on  tl,  2  agreement  when  the  Defendant  ** 
called  on  for  the  payment  of  the  freight ;  for  he  did  n* 
then  difpute  that  the  money  was  due  as  a  debt,  hot  ®>1 
the  length  of  credit.  In  Blakey  v.  Dixon,  a  Bof.  tf  ft* 
3  a  1.  Lord  Udon,  on  demurrer,  held  that,  becaufe  t»j 
(hip  had  not  arrived,  freight  could  not  be  recovered  °* 
a  declaration  for  «  money  due  for  freight,"  but  fal  Jj 
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fhould  have  had  no  difficulty  in  framing  a  declaration  that 
would  enable  him  to  recover  on  a  contract  to  pay  the 
freight  when  the  goods  were  put  on  board.  <  It  fignifies 
not  what  name  is  given  to  the  money  ;  the  Defendant  is 
mifled  by  the  ambiguity  of  the  phrafe  freight :  there  is 
no  doubt  but  that  a  man  may  agree  to  pay  money  on 
the  delivery  of  the  goods  on  board  the  (hip,  call  it  what 
you  will.  The  queftion  is,  what  was  the  contrail  in 
this  cafe.  The  jury  have  decided  it,  and  I  cannot  quar- 
rel with  their  verdift. 


1 8 14. 
Andrew 

MOORHOlXBt 


Heath  J.  I  cannot  quarrel  with  the  verdiG :  it 
was  a  queftion  for  the  jury,  and  I  think  the  verduSt  is 
perfe&ly  right. 

Chambre  J.  The  general  law  refpe&ing  freight  is 
fudi  as  it  has  been  ftated;  but  it  is  competent  for  the 
parties  to  make  their  own  contra&s  for  themfelves :  it 
wa»  in  this  cafe  peculiarly  the  province  of  the  jury  to 
fey  what  the  agreement  was;  the  eafe  was  very  pro* 
perly  left  to  them;  and  I  think  they  have  found  a  right 
verdift. 


Dallas  J.  concurred. 


Rule  refufed. 
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April  s*  Lisle  t>.  Brown* 

The  landing  in   TUtS  wu  an  agUm  of  debt  upon  the  ftatute  5 G. 3. 

d*^  Mutate!  c* '+  f*  3#»  aUVBB  ^  *•  Defendant  did  in  1 
on  hooks  laid  in  a  certain  ftream  of  water  of  the  Plaintiff)  not  being  in  any 
river  bounding  the  park  or  paddock,  or  in  any  garden,  orchard,  or  yard, 
V^ilr&7uvuil  2^]{3^ng  <*  belonging  to  a  dwelling  houfe,  but  io  1 
fifheryofoneto      certain  other  inclofed  ground,  the  private  property  of 

whom  the  ground  j  a  Comp<an,  Efq.,  without  the  confent  of  the  Plaintf, 
where  the  fiih  are  ^  ^  , 

landed  does  ndt      the  then  owner  of  the  fifliery  of  and  in  the  faid  ftteaaa 

belong,  is  not  a      water,  take,  kill,  and  deftroy,  divers  fid,  the  Defend** 

rS^nfti^  at  **  t™*  of  *•  takin8  d**0*  not  ^^S  ^^ 
doled  ground,  right  or  claim  in  die  aforefaid  ftream  or  the  fiiksj 
widiinthe^ftatnte  thereof,  to  take,  &c.  the  faid  fifli  therein.  There  was  a 
Nor  U  the  fifliing  fourth  count  for  attempting  to  kill  fifli  in  a  cert* 
in  a  river  from  the  ftream  of  water  of  the  Plaintiff,  in  an  inclofed  pwat 

abuts,  inclofed  on  EUtngbam  mead  called  the  Great  Ifland.  Upon  the  tri 
the  other  fides,  but  of  thc  caufe_at  the  Wincbefitr  fpring  affixes  18141  W«| 
not  fenced  down      «...  1    •«*»... «.  it_jtu  J 

the  filum  aqum*      Bayley  J.  it  appeared  that  the  Plaintiff  was  poffeffw* 

the  land  on  the      the  feveral  fifliery,  and  perhaps  the  foil  of  fuch  pat*! 

Io^fite|!tnoAer.  **  river  Avott  z*  ran  within  hi$  manor  of  ^S  ^ 
in  the  parifli  of  EUtngbam :  the  river  formed  one  boun- 
dary of  a  large  common  meadow  within  that  mar.^ 
called  EUtngbam  Mead,  the  property  of  many  differed 
perfons,  one  part  of  which,  at  one  end  abutting  on  A* 
river,  belonged  to  Mr.  Compton,  in  which  part  the 
fendant  had  been  feen  to  (land  and  land  fid  caogb 
night  hooks  laid  in  the  river  5  the  ground  on  the  op] 
fide  of  the  river  was  not  the  Plaintiff's  land,  but 
was  enclofed.  EUtngbam  mead  had  a  boundary 
round  its  other  fides.  As  to  the  clofe  mentioned  in 
fourth  count,  the  evidence  was,  that  it  was  inclofed  on 
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fides  except  that  which  abutted  on  the  river,  but  there  1814. 

was  no -fence  down  the  filum  aqua.  The  caufe  being 
undefended,  Sayley  J.  doubted  whether  either  the  com- 
mon meadow  mentioned  in  the  firft  count,  or  the  clofe 
abutting  on  the  river  in  the  fourth  count,  was  an  in- 
clofed  meadow  within  the  meaning  of  the  ftatute,  and 
defired  the  cafe  might  (land  over  till  the  next  day,  when 
he  nonTuited  the  Plaintiff,  with  liberty  to  move,  if  he 

fhould  dunk  the  queftion  maintainable. 

9 

Pdi  Serjt  now  moved  to  fet  afide  the  nonfuit  and 
have  a  new  trial,  on  the  ground  that  the  river  was  within 
the  meadow.  He  urged  that  this  was  a  very  con- 
fiderable  queftion,  for  that  it  would  almoft  defeat  the 
meaning  of  the  aft,  and  throw  out  of  its  protection 
a  very  large  proportion  of  the.  property  intended 
to  be  guarded  by  it,  if  it  (hould  be  held  that  a  dream 
which  flows  between  the  inclofed  lands  of  two  pro- 
prietors, each  of  whom  has  the  foil  or  fifliery  ad  filum 
aqtutf  does  not  come  within  the  purview  of  the  ftatute. 
This  was  as  much  an  inclofed  ground  as  the  nature  of 
the  property  would  admit.  In  feveral  cafes  a  doubt  had 
been  raifed  on  this  queftion. 

Gibbs  C.  J.     How  can  the  a&ion  be  maintained  ? 

The  allegation  in  the  firft  count  is,  that  the  fifhing 

was  in  the  indofed  mead  of  Comptm,  which  you  (late 

to  be  Effingham  Mead,  and  the  proof  is,  that  the  fifh- 

ing  was  not  in  that  mead,  but  in  a  river  bounding 

Ellingham  mead,  but  which  river  was  no  part  of  that 

meadow*    "With  refped  to  the  fourth  count,  as  at  pre- 

fcnt  advifed,  I  certainly  agree  with  my  brother  BayUy, 

that  this  was  not  a  ftream  in  an  inclofed  ground.    It  it 

property,  which,  from  the  nature  of  the  thing,  is  not  and 

cannot  be  inclofed.    How  can  we  then  fay  it  is  inclofed 

Vol.  V.  1 1  land? 
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land  ?    It  would  be  improper  far  us  to  grant  i  ink 
where  we  have  no  doubt  upon  the  queftkuu 

Heath  J.    The  Plaintiff  has  his  common  law  re- 
medy. 
The  reft  of  The  Court  concurred  in    . 

Refilling  the  Role. 


4M  3*  Merest,  Efq.  v.  Harvey. 

The  Court  held  HTRESPASS  for   forcibly   breaking    and  entering  tV 
**  "^jjjjjj!  Plaintiff's  clofe,  called  Brandon  Road  Bred,  panel 

the^PWntiff's  Longford  Field*  and  with  feet  in  walking,  and  witbdc^, 
clofe,  treading  his  treading  down  and  fpoiling  the  Plaintiffs  grafs,  ari 
for  ame  and  w^  ^°BS  anc*  8un?  Marching,  hunting,  and  beating  fe 
other  wrongs,  game  there,  and  doing  other  wrongs.  The  caufev:* 
500/jwere  not  triecl  before  Heath  J.  at  the  Norfolk  fpring  aflizes  iSlu 
for  a  trefpafs  in  The  evidence  was,  that  in  September  the  PlaintU, : 
fporting,  perfe-  gentleman  of  fortune,  was  {hooting  on  his  own  map:: 
fi  ncc  of1  notice  and  e (late,  in  a  common  field  contiguous  to  the  hijM 
and  accompanied  way,  when  the  Defendant,  a  banker,  a  magiftnte,  xc 
with  indecent  and  a  mcmber  0f  parliament,  who  had  dined  and  dr::i 
offenfive  demea-      „      ,      -  ,.        ,     r         ,.  -  A     - 

BOr#  freely  after  taking  the  fame  diverfion  of  (hooting,  pi-- 

along  the  road  in  his  carriage,  and,  quitting  it,  vr: 
up  to  the  Plaintiff  and  told  him  he  would  join  h 
party,  which  the  Plaintiff  pofitively  declined,  inquiry 
his  name,  and  gave  him  notice  not  to  fport  on  the  P&-*| 
tiff's  land ;  but  the  Defendant  declared  with  an  ot* 
that  he  would  fhoot,  and  accordingly  fired  feveral  tiffin 
upon  the  Plaintiff's  land,  at  the  birds  which  the  Fu* 
tiff  found,  propofed  to  borrow  fome  (hot  of  the  Pff& 
ti:F,  when  he  had  exhaufted  his  own,  and  ofed  terp 
temperate  language,  threatening,  in  his  capacity  0;  | 
a  magiftrate,  to  commit  the  Plaintiff,  and  defying  M 
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to  bring  any  a&ion.  The  witnefles  defcribed  his  conduct 
as  being  that  of  a  drunken  or  infane  perfon.  The  Plain- 
tiff1 condu&ed  himfelf  with  the  utmoft  coolnefa  and 
propriety.  A  fpecial  jury  found  a  verdifik  for  the  Plain- 
tiff for  the  whole  damages  in  the  declaration,  500/.; 
which  verdict 

Bloffct  Serjt.,  now  moved  to  fet  afide  for  excefs; 
for,  he  faid,  the  Defendant's  conduct  mult  have  pro- 
ceeded from  intoxication  or  infanity,  as  it  was  de- 
fcribed by  the  witnefles  :  the  jury  feemed  to  have  con- 
fidered,  not  what  they  ought  to  give  as  a  compenfation 
for  the  bjury  fuftained,  but  what  they,  as  lords  of  ma- 
nors in  a  fporting  county,  where  the  jealoufy  of  pre* 
ferving  the  game  was  carried  to  an  excefs,  fhould  like 
to  receive  in  fimilar  circumftances. 

Gibbs  C.  J.    I  wish  to  know,  in  a  cafe  where  a  man 

difregards  every  principle  which  actuates  the  conduct  of 

gentlemen,  what  is  to  reftrain  him  except  large  damages? 

To  be  fure,  one  can  hardly  conceive   worfe  conduct 

than.  this.     What  would  be  faid  to  a  perfon  in  a  low1 

fituation  of  life,   who   (hould  behave   himfelf   in  this 

manner  ?     I  do  not  know  upon  what  principle  we  can 

grant  a  rule  in  this  cafe,  unlefs  we  were  to  lay  it  down 

that  the  jury  are  not  juftified  in  giving  more  than  the 

abfolute  pecuniary  damage  that  the  Plaintiff  may  fuftain. 

Suppofe  a  gentleman  has  a  paved  walk  in  his  paddock, 

before  his  window,  and  that  a  man-  intrudes  and  walks 

up  and  down  before  the  window  of  his  houfe,  and  looks 

in  while  the  owner  is  at  dinner,  is  the  trefpaffer  to  be 

Permitted  to  fay,  «  here  is .  a  halfpenny  for  you,  which 

s    *he   full   extent  of  all  the  mifchicf  4  have  done  ?" 

^VduI J  that  be  a  compenfation  ?    I  cannot  fay  that  it 

»**  uVd  be. 

I  i  2  Heath 
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Heath  J.  I  remember  a  cafe  where  a  jury  pre 
yoo/.  damages  for  merely  knocking  a  man's  hat  off*,  ad 
the  Court  refufed  a  new  trial.  There  was  not  ok 
country  gentleman  in  a  hundred,  who  would  hart  be- 
haved with  the  laudable  and  dignified  coolnefs  which  this 
Plaintiff  did.  It  goes  to  prevent  the  pra&ice  of  toe!- 
Hng,  if  juries  are  permitted  to  punilh  infult  by  exem- 
plary damages. 

Rule  refuW, 


April  30. 


A  banker,  who 
pays  the  accept- 
ance of  a  cuftomer 
who  hat  made  it 
payable  at  the 
banking-houfe,  is 
not  fuch  a  creditor 
in  refpeg  of  a  bill 
drawn,  negotiated, 
or  accepted  by  the 
cuftomer,  as  is 
protected  by 
19  G.  a*  1.5s./ 1. 
in  receiving,  with* 
out  notice,  the  * 
amount  of  his 
debt  after  the 
bankruptcy  of  hjs 
cuftomer* 


Holroyd  and  Others,  Aflignees  of  Hall,  a 
Bankrupt,  v.  Whitehead  and  Others. 

rTHIS  was  an  a&ion  for  money  had  and  record 
brought  to  recover  money,  which -had  been  paid  to 
the  Defendants,  and  it  was  tried  at  Gtdldbaily  at  the 
fittings  after  Hilary  term  1814,  before  Gibbs  C.  J*  The 
fads  were  thefe.  The  bankrupt  had  by  his  acceptance 
of  a  bill  for  300/.  made  it  payable  at  the  houfe  of  tk 
Defendants,  who  were  his  bankers,  it  fell  due  on  tk 
8th  of  Augujl%  a  Sfurday,  and  on  that  day  was  prefented 
to  them,  and  they  paid  it,  having  at  that  time,  as  it  alter* 
wards  appeared  upon  a  ftatement  of  the  bankrapft 
banking  account,  a  balance  of  54/.  only  in  their  hands: 
the  bankrupt,  on  the  morning  of  Monday  the  10th,  as  foofi 
as  the  Defendants'  fliop  was  open,  paid  them  250/.  to  & 
credit  of  his  account  there.  He  had  committed  as  *& 
of  bankruptcy  on  the  preceding  Wtdnefdaj  the  5th  of 
Augufti  and  a  docket  was  (truck  againft  him  on  the  84 
on  which  a  commiffion  iflued  on  the  17th.  lie  Ik* 
fendants  when  they  received  the  money  had  no  fax* ' 
ledge  of  Haltt having  committed  an  aft  of  bankruptcy- 
The  jury  found  i  verdift  for  the  Pbintimv 
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Shepherd  Solicitor-General,  now  moved  to  fet  afide 
die  verdict,  and  enter  a  nonfuit,  contending  that  die  pay- 
ment of  the  250/.  was  prote&ed  by  the  ftatute  19  G.  a. 
r.  32.  /  i.  for  that  the  Defendants  were  creditors  in 
refpeft  of  a  bill  drawn  by  the  bankrupt,  namely,  his 
dire&ion  to  them  to  pay  his  acceptance:  if  he  had  drawn 
a  draft  upon  the  Defendants,  and  they  had  paid  it,  that 
would  have  been  a  thing  upon  which  they  could  have 
maintained  an  a£tf on  againft  him,  and  this  dire&ion  to 
pay  his  acceptance  was  equivalent  to  it 


1814. 


Gibbs  C.  J.  If  this,  inftead ,  of  an  acceptance  made 
by  the  bankrupt  payable  at  the  defendants',  had  been  a 
draft  drawn  upon  them,  it  would  not  even  then  have  been 
within  the  ftatute :  the  ftatute  contemplates  bills  accepted 
by  the  bankrupt  in  refpe&  of  which  debts  arife  to  the 
creditor.  If  a  man  draws  a  bill  on  another,  who  pays 
it,  the  drawee  cannot  afterwards  bring  an  aftion  againft 
the  drawer  thereupon,  as  if  he  was  the  bearer  of  the 
bilL  He  does  not  take  the  bill  as  an  indorfee :  he  dis- 
charges the  bill.  It  has  been  held  at  law,  that,  if  one  of 
two  obligors  difcharges  a  bond,  he  cannot  fet  it  up  and 
recover  on  it  againft  the  other :  here  the  bankrupt  defires 
by  an  order  written  on  the  bill,  that  the  Defendants  as 
his  agents  will  pay  the  bill.  The  Defendants  never 
become  indorfees,  or  holders  of  the  bill :  the  cafe  is  the 
Came  as  if  the  bankrupt  had  written  a  letter  to  the  De- 
fendants, defiring  them  to  pay  a  fum  of  money :  when 
they  have  done  it,  there  is  an  end  of  the  letter  \  it  is  not 
transferred  to  them  as  a  negotiated  inftrument.  This  is- 
not  within  the  words  of  the  aft,  which  are  "  a  perfon  whor 
(hull  be  really  and  bond  fide  a  creditor  of  the  bankrupt* 
for  or  in  refpeft  of  any  bill  or  bills  of  exchange,  really 
anc^  hand  fide  drawn,  negotiated,  or  accepted  by  fucb 
^^krupt." 


Ii3 


Chambu 
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Chambre  J.  This  is  merely  a  loan  of  money.  The 
aft  is  confined  to  two  cafes,  firft,  where  the  money  mxj 
be  recovered  in  an  a&ion  for  goods  fold  and  delivered, 
and  fecondly,  where  an  a&kra  may  be  brought  againil 
the  bankrupt  upon  the  bills.  This  is  neither  of  thofe 
cafes  ;  it  is  merely  the  cafe,  that  the  bankrupt  finding 
his  account  over-drawn,  and  thinking  it  a  hard  cafe  on 
the  bankers,  fends  them  this  fum. 

Rule  refufed. 


April  30. 


Livesby  and  Others  v.  Willis. 


Theaffigneesof 
an  infolvent  efUte 
advanced  to  a 
broker,withwhom 
the  infolvent  had,] 
before  the  affign- 
mentttodgedgooda 
for  file,  a  Aim  for 
payment  of  the 
duties  on  the 
goods*  upon  his  re* 
presentation  that 
he  could  by  the  fale 
at  a  price  named* 
difcharge  his  own 
lien,  and  raife  a 
furplus  for  the 
eftate:  the  fale  at 
that  price  being 
defeated)  held  that 
the  affignees  might 
recover  back  the 
fumthey  had  ad- 
vanced to  pay  the 
duties. 


TTHIS  was  an  a&ion  for  money  had  and  received;  i 
was  tried  before  Gibbs  C.  J.  at  the  London  fitting 
after  Hilary  term  1814.  The  Defendant  haying  accepted 
a  bill  for  Sproftonsf  for  327/.,  to  indemnify  him,  they 
directed  him  to  land  fome-  barillas,  their  property,  in  his 
own  name  for  the  purpofe  of  felling  it,  and  to  pay  tfe 
freight  and  charges  thereon ;  which  he  accordingly  did. 
Before  any  fale,  they  affigned  their  property,  for  ti* 
benefit  of  their  creditors,  to  the  Plaintiffs,  who,  upon  a 
reprefentation  by  the  Defendant,  that  he  could  fell  & 
barilla  at  a  price  named,  which  would  leave  a  furplai 
after  difcharging  his  lien,  and  that  he  wanted  a  fum  ® 
pay  the  cuftom  houfe  duties,  advanced  him  105/.  fortiu: 
purpofe;  the  Defendant  contracted  for  the  fale;  k* 
the  purchafer  finding  the  bulk  not  anfwerable  to  the 
fample,  ref ufed  to  complete  the  purchafe ;  and  the  De- 
fendant afterwards  fold  it  for  a  lefs  fum  to  another, 
whereupon  the  Plaintiffs  fued  for  repayment  of  th? 
money  they  had  advanced,  and  obtained  a  verdiSi 
which 
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Vaugban  Serjt.  now  moved  to  fet  aGde,  upon  the 
ground  that  the  Defendant  had  a  lien  upon  the  barilla 
for  the  amount  of  the  acceptance  for  which  it  was 
pledged,  and  that  as  the  fale  had  produced  no  furplus 
above  that  amount,  the  Plaintiffs  were  not  entitled  to  re- 
cover any  thing* 

Gibbs  C.  J.  I  referved  the  point,  but  without  giving 
the  Defendant  much  encouragement.  If  the  Sproflons, 
who  put  thefe  barillas  into  the  hands  of  the  broker,  had 
themfelves  advanced  him  this  fum,  it  never  could  have 
been  recovered  back.  With  the  truftees  it  was  a  differ- 
ent cafe.  The  Plaintiffs  have  paid  the  money  upon  a 
conGderatbn  which  has  failed.  The  confideration  on 
which  they  paid  it,  was,  that  the  barilla  (hould  be  fold 
for  34/.  per  ton,  but  for  capfes  unknown  to  them,  and 
for  which  they  were  not  anfwerable,  the  barilla  produced 
let's.  The  Court  is  unanimous  that  the  verdift  is  right, 
an4  that  the  Plaintiffs  are  entitled  to  recover  their  105/. 

Rule  refufed. 


1814. 

LlVESET 

v. 
Wauft 


Pinto  v.  Santos. 


April  3©. 


JfKSTSerft.  moved  to  fet   afide   the  verdift,  which      AbankePWho 

had  paffed  for  the  Defendant    in  this  cafe  at  the  receives  a  fum, 

trial  at  the  London  fittings  after  laft  Hilary  term,  before  ^  PP0Pcrty  of 

Gibbs  C.  J.,  under  the  following  circumftances.     The  f ^  their  a°gent 

Plaintiff  Antonit  Pinto  was  owner  of  the  {hip  Fame,  and  who  is  charged  to 

part  of  the  cargo.     The  ftip  had  been  captured  and  J|?£SSf 

brought  into  this  country,  and  libelled  in  the  Court  of  proportions  known 

Admiralty  \    and  Emanuel  Pinto  was  employed  as  the  t0  ***  bankcr>  is 

agent,  not  only  of  this  Plaintiff,  but  of  the  owners  of  the  ™tm^tyh*° 

'^eral    cargo,  to  profecute  the  matter  in  that  court,  been  drawn  out 

,    and  diftributed  by 
-  the  agent,  liable  to  any  proprietor  in  an  altion  for  bis  (bare* 

I  i  f  A  fen- 
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1814*         A  (Sentence  of  liberation  was  pronounced,  and  the  whole 
money  was  paid  by  the  regiftrar  of  that  court  in  three 
large  fums,  in  each  of  which  every  claimant  had  an  to- 
tereft,  to  Emanuel  Pinto,  who  paid  die  whole  to  his 
bankers  Gaietmno  d*  Santos,  the  Defendant's  teftator,aad 
two  others  who  died  before  him.    GmHam  it  Sato 
was  himfelf  the  tranflator  and  interpreter  of  all  tie 
papers  of  the  caufe  in  the  Admiralty  Court,  and  among 
them  was  a  proceeding  of  the  Court,  in  which  the  Coot 
decreed  how  much  of  the  proceeds  (hould  be  reftoiedto 
each  of  the  feveral  individual  claimants  for  the  fliip 
'    Fame  and  cargo,  as  agent  for  all  of  whom  GuuUmi 
Santos  had  himfelf  bcea  privy  to  making  the  claim,  and 
inftituting  the  proceeding,  Santos  therefore,  as  Bcjl  coo- 
tended,  knew  from  thefe  feveral  papers,  not  ooljtb 
Emanuel  Pintos  was  merely  an  agent,  but  he  knew  hot 
much  of  the  joint  fund  belonged  to  each  of  die  claim- 
ants.    Emanuel  Pinto  drew  out  various  fums,  to  the 
amount  of  7,300/.  and  at  length  went  abroad,  and  br- 
ing fome  difpute  with  the  other  proprietors,  they  reioW 
his  authority  to  a&  as  their  agent,  and  he  gave  notice  to 
the  Defendants  to  pay  over  the  refidue  of  the  nxnejt 
which  was  about  2,700/.,  to  no  one  without  his  oft 
order :  the  Plaintiff  who  had  by  far  the  largeft  (haeis 
the  property,  claimed  all  this  remaining  money  as  to 
own :  tip  Defendants  declared  their  readmeis  to  pfl 
to  whomsoever  it  belonged,  but  faid  that  as  they  re- 
ceived it  from  Emanuel,  they  could  pay  it  to  no  one  ek 
Gibbs  C.  J.  thought  this  differed  very  much  horn  d* 
cafe  where  a  perfon  depofits  in  a  bank  the  money  of  <* 
individual,  for  whom  he  is  employed  as  agent}  beretk 
bankers  faw  about  7000A  drawn  out  by  Eamud  JS* 
and  diftributed  by  him  as  it  became  due}  die  biota 
took  no  notice  to  whom  it  was  diftributhrely  doe,  sad 
the  Chief  Juftice  thought  it  too  much  to  (ay,  they  ** 
anfwerable  to  any  perfon  except  Ematwtl  Pinto  **° 

dep 
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depofited  it,  and  fo  left  it  to  the  jury,  who  found,  under 
his  dire&ion,  a  verdift  for  the  Defendant.  * 


Pinto 


Beft  now  contended,  that  after  the  authority  of  Ema-  Santos. 
nuel  Pinto  was  countermanded,  Santos  had  no  further 
right  to  pay  any  of  the  money  to  him.  This,  he  urged, 
was  taken. out  ofjhe  general  rule  by  the  drcumftance  of 
the  Defendant  having  notice  that  Emanuel  was  only  an 
agent,  and  that  the  money  was  the  money  of  others  \  the 
exprefs  prohibition,  given  by  Emanuel  to  Santos,  on 
which  much  ftrefe  had  been  placed  by  the  Defendant ; 
was  immaterial. 

Gibbs  C.  J.    Tins  is  not  like  the  cafe  of  one  man 
paying  into  a  bank  a  fum  belonging  to  one  other  perfon. 
Emanuel  receives  a  large  fum  of  money,  about  10,000/., 
to  be  afterwards  distributed  by  himfelf  to  certain  other 
perfons.    He  pays  it  to  the  Defendants  as  bankers,  he 
draws  out  7,300/.  and  leaves  2,700/.  in  their  hands- 
Aafonio  requires  the  Defendant  to  pay  him  that  money, 
becaufe  Emanuel  was  only  an  agent,  and  the  money  was 
partly  the  Plaintiffs.    The  Defendant  refufes,  becaufe 
he  knows  that  Emanuel  was  an  agent  for  many,  and 
though  he  knows  that  the  Plaintiff  has  an  intereft,  he 
cannot  tell  how  much  Emanuel  Pinto  has  diftributed,  or 
to  whom  he  has  diftributed  any,  or  what  (hares ;  and 
therefore  he  cannot  tell  how  much  of  the  refidue  be- 
longs to  the  Plaintiff,  or  to  die  others,  and  declares  he 
will  account  to  Emanuel  and  to  him  only,  or  that  if  die 
Plaintiff  will  file  a  bill  in  equity,  he  is  willing  to  account. 
The  a£tion  under  thefe  tircumftances  cannot  be  main- 
tained. 

The  reft  of  the  Court  concurring,  the 

Rule  was  refufed. 
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Maj  2.        Browning  and  Another,  Affignees  of  Morgan, 
a  Bankrupt,  v.  Stallard. 

A*  feQf  goods     TTHIS  was  an  a£tion  brought  by  the  Plaintiffs  toitcorei 

?nfb!eWto  ^  thc  Ta,ue  of  a  caflc  of  8in  fo,d  by  ^"J**  **  bank' 

transfers  thenf  to  nipt,  under  the  following  circumftances.  The  gin  ra 
Cf  who  promife*  ordered  by  and  delivered  to  Phillips,  a  publican,  who  be* 
This  Si  a  new  fele  com*ng  unable  to'pay  for  it,  gave  it  over  to  the  Defendant: 
to  C,  and  not  i  when  the  rider  of  Morgan  applied  to  Phillips  lot  pay- 
rnerc  proinjfc  by  t  rf  hjs  dcmand    philUps  told  him  &zt  ^  t0  the  Te^ 

C.  to  pay  the  debt  r 

of  A  of  his  bill,  he  could  fay  nothing,  as  to  this  caflc  of  gin,  he 

had  fent  it  to  another  of  the  publicans,  who  would  py 
him  when  he  came  round  again.  The  Defendant  came 
in,  and  this  was  repeated  in  his  pretence,  and  he  agreec 
to  it.  Pell  Serjt.  for  the  Defendant,  obje&ed  that  this, 
which  was  not  in  writing,  was  void,  as  being  a  mere 
promife  of  the  Defendant  to  pay  the  debt  of  another,  2d 
that  the  gin  having  been  originally  fold  to  Philfips,  the 
mere  taking  pofieflion  of  it  by  Stallard  would  not  give 
the  Plaintiffs  any  caufe  of  a£lion  upon  any  otheT  ground, 
Chambre  J.  before  whom  it  was  tried,  thought  this  was  3 
transfer  of  the  fale  by  the  confent  of  all  parties,  and  nc: 
an  agreement  to  pay  the  debt  of  another,  and  the  jury 
found  a  verdift  for  the  Plaintiff. 

Pell  Scrjt.  now  moved  to  fet  afide  this  verdi£k,  JwU 
have  a  new  trial. 

The  Court  held  that  this  was  not  an  agreement  to 
anfwer  for  the'debt  of  another,  but  was,  with  the  ccr> 
fent  of  Phillips,  and  the  Plaintiffs,  and  the  Defendant,  j 
transfer  of  the  goods  to  the  Defendant.  An  a&ion  coiiU 
after  that  confent  no  longer  have  been  maintained  againi 
Phillips  for  the  goods.  It  wa6  a  new  fale  of  them  to  tb 
Defendant. 

1  Rule  refu&A 
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1814. 

Jacob  v.  Kino.  Maf%% 

fHEPHERD  Solicitor-General,  moved  to  fet  afide  the      Neither  the  re- 
proceedings  in  this  court  in  replevin,  and  that  the  S^ftoSf 
enff   might   reftore   the    goods    to    the    Defendant,  demifed  premifes 
bofe  property  he  contended  they  were,  under  the  fol-  *&"•*"*>  days,  nor 
wring  circumftances :   the  Defendant  had  diftreined  for  the  diftrefs,  t3i\Les 
nt,  and  had  cauied  the  goods  diftreined  to  be  appraifed  ™ay  the  tenant's 
1  the  premifes,  under  the  ftat.  1 1  G.  2.  c.  19.  /  10.,  and  n8  tu>TtV^yy* 
the  end  of  five  days  had  removed  the  goods  from  the 
nant's    premifes,  to  a  pound  covert,  where,  before 
ey    had     been    a&ually  fold,  the  Plaintiff  had  fince  ' 
plevied  them.  The  Solicitor-Genera)  contended  that  the 
jht  to  replevy  ceafed  upon  the  Plaintiff's  removing  the 
>ods  at  the  end  of  the  five  days ;  or  that  at  all  events  it 
afed   upon,  the  appraifement  being   made,  by  which 
•ocefs  the  goods  had  become  the  property  of  the  land- 
rd,  at  the  price  afcertained  by  the  appraifement.     He    , 
fo  complained  that  the  fheriff  had  been  guilty  of  laches 
delaying  the  taking  a  replevin  bond. 

Gxbbs  C.  J.     The  goods  are  diftreined,  they  remain  in 

ie  landlord's  cuftody  on  the  premifes  five  days,  they  are 

>praifed  ;  at  the  end  of  the  five  day9  they  are  removed 

om   the  premifes   and   not  fold,   and  after  they  are 

moved,  and  while  they  continue  Unfold  the  tenant  re- 

evies  them,  and  the  flieriff  reftores  them.     The  De- 

ndant  contends,  that  after  the  five  days  the  right  to 

plevy  ceafed,  or  at  leaft  that  by  the  appraifement,  the 

xxb  became  the  property  of  the  landlord.     I  cannot 

uqk,  that  the  ftatute  of  William  fe*  Mary,  takes  away 

*  right  to  replevy  after  the  five  days,  nor  can  I  think  1 

%t  the  ftatute  of  ip  G.  2.  c.  19./  10.  makes  the  ap- 

^fement  on  the  premifes  fo  to  change  the  property, 

that 
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1814.  that  the  tenant  may  not  replevy  them*  After  a  tie  I 
grant  the  purchafer  has  a  right  to  take  the  goods  and 
retain  them,  but  until  a  {ale,  I  think  it  is  competent  to 


■         K1      ' 

Jacob 

King,  the  Plaintiff  to  replevy  the  goods.    I  therefore  fa  » 

ground  to  fet  afide  the  proceedings. 


Heath  J.  There  are  in  the  ftatute  no  neptk 
words  whatfoever,  and  at  common  law  die  goodiiee 
at  all  times  replevifable. 

The  other  Judges  concurred  in  refufing  the  applio 


Mps.  King  v.  Joseph. 


ito     THE  parties  had  fubmitted  to  arbitration,  and  kjW 
"fc^^^y        'covenanted  to  perform  the  award:  die  HaM 

fcy dsedaadno-  a*ter  d*  cau^e  ^  *>cen  k»*dt  *>j  deed  of  2ift&^ 
tice  of  revocation,  revoked  his  fubmiffion,  and  on  die  24th  gave  noticetf 
Mmaward  the  revocation  to  the  arbitrators  and  Defendant  Ik* 
But  the  areitra-  trators  made  their  award  on  the  25th  of  bpumkyd 
W'^y"  the  Defendant  on  the  6th  of  Novemttr  made  Ae!* 
£5^£^  million  a  rule  of  Court.  &J^&m/ Solid  tor-Genenl,  to 
because  the  party  the  Defendant,  had  obtained  a  rule  for  an  attacta* 
^^J^^  againft  the  Plaintiff  for  not  performing  die  awarii  d 
tohbacUmfbr  Pdl  Serjt.  for  the  Plaintiff,  had  obtained  a  rule  vf,  h 
dunsgetoa  boo-  fating  afide  as  well  the  attachment,  as  the  award,  up* 
t£fOT^to  «**!?&•  of  the  merits,  (which  were  not  gone  into,)** 
abide  the  award,     that  the  rule  for  making  the  fubmiffion  a  rule  of  cart 

a5JL!°Sf  m  ™*ht  *•  difchar8ed-  Tbt  crofc  rules  were  not* 
l&jbuot svn^  cuffed  together.  Pell  urged  that  die  revocation M 
edbytherevoca-    valid,  as  was  fettled  in  Milne  v.  Grtfrix,  7  Etfa  **> 

U°Butafterthe  ^c  award  °Ugfr*  *!**«*  *°  *»▼«  •**»  ■*•*  "*  * 
revocation,  the       Court  would  fet  it  afide:  if  it  were  contended  that fc 

fubmiffion  ought  fttbmiffion  was  not  in  this  cafe  well  revoked  bythe  **} 
not  to  be  made  a  of 

rale  of  Court.  l0 
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f  21ft  September,  becaufe  the  fubmiffion  was  to  William 
.udlam  and  two  others,  and  the  revocation  was  of  the 
uthority  given  to  James  Ludlam  and  two  others,  the 
nfwer  was,  that  the  fubmiffion  is  iia  quid  the  award 
e  made  by  the  arbitrators  or  any  two  of  them,  fo  that 
ie  authority  was  well  revoked  as  to  two  of  the  three,  at 
■aft  ;  and  William  Ludlam  alone,  even  if  his  authority 
;ood  unrevoked,  could  make  no  award. 

Shepherd  eentrh,  infifted  that  after  evidence  given  the 
laintiff  had  no  longer  a  power  of  revocation  \  and  even  -, 

f  he  had  the  revocation  of  the  authority  fuppofed  to  be 
iven  to  James  Ludlam  and  two  others,  was  no  revoca- 
on  of  the  authority  given  to  William  Ludlam  and  two 
titers,  which  was  an  entire  authority,  as  to  any  one  of 
lem  ;  and  he  was  therefore  entitled  to  maintain  his 
ttachment. 

Gibbs  C.  J.    If  the  Plaintiff  has  covenanted  to  per-      *     y£> ,   /?  /pg 
xm  an  award,  and  an  award  is  made,  the  party  cannot, 
J  revoking  Ids  authority,  relieve  himfelf  from  the  a£fcion 
f  covenant ;  nor  will  die  Court  in  fuch  cafe  fet  afide 
te  award,  becaufe  it  would  deprive  the  other  party  of 
baft  km;  and  if  the  award  is,  according  to  the  Plaintiff's 
Wn  do&rine,  void,  it  would  be  fuperfluous  fo  to  do. 
|y  prefent  impreffion  is,  that  if  there  be  a  penalty,  the 
faulty  cannot  be  revoked :  but  that  the  authority  may 
h  revoked  at  any  time  before  award  made.    I  take  it 
fr  be  quite  clear,  that  where  an  award  is  made  under 
bch  circumftances,  the  Court  will  not  grant  an  attach- 
item  for  non  performance  of  the  award,  but  mil  leave 
i*  Plaintiff  to  his  aftion:  that  difpofes  of  the  rule  for 
a  attachment.     As  to  that  part  of  the  rule  which  has 
frits  obje&  the  fetting  afide  the  rule  of  court  recording 
fc  fubmiffion,  die  fubmiffion  fibould  never  have  been 
**te  a  rale  of  court  after  this  revocation:  as  to  the  laft 

point 
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f8i4»  point  made,  the  Court  will  certainly  not  Main  k 

attachment  upon  it,  though  it  is  an  extremely  ingenioa 
and  acute  fuggeftion  of  the  attorney* 

Ch ambre  J.  The  diftin&ion  is  taken  in  Uik  t. 
Gratrix,  that  after  the  agreement  to  make  the  fubsufEoa 
a  rule  of  court  is  executed,  and  the  rule  obtained,  the 
authority  to  make  it  a  rule  of  court  cannot  be  rerokd, 
but  after  the  agreement  to  make  the  fubmiffionamW 
court,  and  before  the  rule  is  obtained,  it  may;  witkc 
f  uch  an  agreement  it  cannot  be  made  a  rule  of  court  at  & 

The  rule  for  the  attachment  was  discharged;  tiena 
for  fetting  afide  the  award,  was  discharged:  the nae 
to  fet  afide  the  rule  for  making  the  fubmiffioiunu 
of  Court,  was  made  abfolute. 


Maj  %.  Alder  v.  Savill  and  Others. 

An  award  be-    '^HE  PlaintiflF  declared  in  his  firit  count  tfatbis 

rShbi^r wid   p°ffeffed  °f  *  tenn « *  fa™ !n  **  h*  *  *; 

awarding  an  i<5t     pear  the  river  MoUy  and  that  the  Defendants  contri«? 

hitSTtiSrii*  *°  inJure  him  in  his  occuParion  *****  wrongfo"!^ 
ter  by  the  leffee,  ftru&ed  certain  floodgates  and  machinery  of  and  M' 
which  would  be  'mg  to  certain  mills  in  their  occupation  orer  or  ntffi 
dte  o^tflfr, that  *ivcr>  **  keP*  ^  farae  fo  conftruaed  for  a H 

is  bad* 

Semblet  that  if  a  mill-head  pens  back  the  water  upon  the  adjaming  lands  a*"^ 
them,  but  in  confequence  of  defective  conftru&ion  and  want  of  repair  in  the^*ffl 
wafte  gates,  the  mM-pond  is,  by  the  working  of  the  mill  at  feafoi*  whoAf  to* 
by  the  miller  without:  the  control  of  the  land  owner,  fo  foon  and  Jo  fitment)** 
hauiled  that  the  adjoining  lands  are  frequently  relieved  from  the  fbgoating  wa»* 
fuffer  but  fmall  damage,  the  miller  is  juftifitd  in  repairing  and  improving  tb  j* 
ftrudtion  of  his  mill,  and  thereby  penning  back  the  water  upon  his  nogtooan  P 
on  the  feme  level,  for  longer  periods,  although  he  thereby  occafioos  him  af9* 
damage, 

fp* 
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fpace  of  time,  and  thereby,  during  that  time,  on  direr* 
days  wrongfully  penned  up,  obftru&ed,  diverted,  and    * 
turned  divers  large  quantities  of  the  watet  of  the  river, 
out  of,  and  from  its  ancient  and  accuftomed  courfe,  and 
caufed  the  fame  to  run  and  flow  higher  than  k  before 
had  done,  or  ought  to  do,  and  to  overflow  the  Plain- 
tiff's farm  and  lands,  &c,  and  that  he  had  thereby,  and 
otherwife  by  means  of  the  premifes,  been  greatly  pre- 
judiced in  his  poffeflion.    The  Plaintiff,  in  his  fecond 
count  alleged,  that  by  means  of  certain  floodgates  and 
machinery,   the  Defendants  wrongfully  diverted    and 
turned  large  quantities  of  the  water  of  the  river  into 
ind  upon  and  caufed  the  fame  to  overflow  the  Plain- 
tiff's lands.     At  the  Surrey  Lent  affizes  1813,  the  parties 
igreed  to  refer  upon  terms,  in  purfuance  of  which  an 
>rder  of  ntfi  prius  was  afterwards  drawn  up,  referring  it 
o  a  gentleman  of  the  bar  to  fettle  all  matters  in  differ- 
ence in  that  caufe  between  the  parties,  and  to  order  and 
ietertnine  what  he  ihould  think  fit  to  be  done  by  either 
rf  them,  refpe&ing  the  matters  in  difpute.     And  it  was 
xdered  that  the  cofts  of  that  caufe  fhould  abide  the 
ivent  of  the  ayrard.    Upon  the  view  of  the  arbitrator 
and   examination  of  numerous  witneffes,  it  appeared, 
that  the  Defendants  were  occupier*  of  a  mill  upon  the 
river  Moie>  and  the  Plaintiff  was  the  occupier*  of  certain 
meadows  adjoining  that  part  of  the  river  which  was  the 
Defendants'  mill-pond,  and  fituate  about  a  mile  higher 
up  the  ftream  than  the  mills:  certain  ditches,  cortiing 
down:  from  lands  more  remote  from  the  river  than  the 
Plaintiff's  farm,    traverfed  thefe.  meadows    the    level* 
of  which  was  below  the  water  level  of  the  full  mill- 
pond,   and  were  intended'  to  difcharge  into  the  river  the 
drainage  of  the  country  •     At-  the  mouths  of  thefe  ditches 
*Ae  former  occupiers  of  the  Plaintiff's  land  had,  about 
Jo  years  before  the  a£Uon>  ere£ted,  and  occafionally 
**&aired  certain  penftocks  or  valves>  which  freely  opened 

to 
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1814.  to  the  river  wbeoever  the  water  on  the  hmd  fide  wai  fo 
high  that  its  preffing  uw  valve  ouftwafds  OvtieaxaeAe  coo* 
toary  preffure  of  the  water  in  the  river,  and  thereby  kt  rat 
feviLL.  the  water  from  the  ditches  into  die  bed  of  the  river;  and 
whenever  die  water  in  the  river  was  higher  dun  the 
water  in  the  ditches,  its  preffure  on  the  ontfide  of  die 
valves  kept  (hem  clofely  (hat  againft  die  upright  pofts  to 
which  they  were  applied,  and  prevented  any  water  bom 
die  river  from  entering  the  ditches.  Thefe  valves  woe 
at  prefent  difufed  and  inefficient  from  want  of  repairs. 
Some  of  the  Plaintiff's  land  adjoining  to  the  ditches 
was  injured  by  ftagnating  water.  The  Defendants  had 
porchafed  the  refidue  of  a  term  in  the  mills,  which 
had  been  demifed  by  the  proprietor  to  a  tenant  named 
PupUtty  in  whofe  time  the  machinery  contained  m  the 
mills  was  of  a  very  imperfeft  conftruftion,  and  the 
water  wheels  and  wafte  hatches  were  much  oat  of 
repair,  and  the  water  was  very  waftefuDy  applied ;  fo  that 
when  he  wrought  the  mills,  the  level  of  the  head  of  water 
in  the  mill-pond  was  in  a  very  few  hours  drawn  down 
much  below  die  level  of  the  meadows,  and  the  water 
from  the  ditches  was  at  fuch  times  freely  discharged  into 
the  bed  of  the  mill-pond,  fo  that  the  Plaintiff's  bnds 
during  that  period  fullered  very  little  from  flagman; 
water.  The  Defendants  had,  fince  the  Plaintiff  W 
become  occupier  of  his  form,  rebuilt  the  mills  cm  an  im- 
proved principle,  made  the  wafte  water  gates  and  nnQ 
hatches  tight  and  efficient,  and  applied  the  water  econo- 
mically to  their  machinery,  fo  that  die  head  of  water  was 
rarely  drawn  down,  and  the  fame  or  nearly  the  lane 
level  in  the  mill-pond  was  confequently  continued  for  a 
much  longer  time  together,  than  it  ufed  to  be  during 
PupUtt*  occupation  \  and  by  reafon  of  fuch  alteration  ia 
die  mode  of  management,  the  water  in  the  ditches  ac- 
cumulated and  ftagnated  for  a  much  longer  time  thin 
before  on  the  Plaintiff's  land,  which  certainly  was 

thereby 
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thereby  deteriorated  \  but  it  was  cleariy  proved  that  the         1*14. 
Defendants'  improved  mill  and  wafte-water  gates,  the 
ground  fills  of  which  had  remained  unaltered,  did  not  con- 
fine the  water  in  the  mill-pond  to  fo  high  a  level,  as  the 
xpill  and  gates  which  exifted  in  Pupletf*  time  ufed  to 
confine  it ;  and  the  arbitrator  declared  himfelf  fatisfied 
of  that  fa£t.    No  evidence  was  given  of  the  ftate  of  the 
Defendants'  mill  at  any  period  anterior  to  Pupkifs  term. 
The  attornies  both  for   the  Plaintiff  and   Defendants 
had  applied  to  the  affociate  for  orders  of  reference  and 
the  Defendants9  attorney  who  applied  laft,  obtained  an 
order  drawn  up  in  purfuance  of  his  own  conception  of 
the  terms  of  the  reference,  and  empowering  the  ar- 
bitrator to  order  what  he  (hould  think  fit  to  be  done  by 
either  of  the  parties,  as  well  refpeding  the  matters 
in   difference    in   that  caufe,  as   alfo   all    matters    in 
difpute    between    the  parties;   and  ordering  that  the 
cofts  of   the   caufe   (hould    abide  the  event   of    the 
award  in  rtfpeft  of  the  matters  in  difference  in  the 
caufe.     The  Plaintiff's  order  of  reference  was  that 
which  was  left  with  the  arbitrator   for  his  guidance* 
the  Defendants  not  being  aware  of  the  diverfity  in  the 
terms.    The  arbitrator,  reciting  that  difputes  fubfifted 
between  the  Plaintiff  and  Defendants,  concerning7  da- 
mage alleged  by  the  Plaintiff  to  have  been  done  and 
occasioned  to  his  meadows  by  the  penning  back  of  the 
water  of  the  river  by  the  floodgates  and  machinery  of 
the  mill,  and  that  an  action  had  been  brought  to  recover 
damages  for  fuch  injury  fo  alleged  to  have  been  done  to 
the  Plaintiff's  meadows  by  the  means  above  ftated  m  the 
declaration,  awarded  that  the  Defendants  fhould,  within 
four  months,  make  and  complete,    in  a  workmanlike 
manner,  an  over-fall  or  tumbling  bay  for  the  difcharge 
of  the  water  of  the  river  at  a  convenient  place  between 
the'  Plaintiff's  meadows  and  the  wafte-gate  of  the  mill, 
of  fpecified  dimenfions,  and  that  the  Defendants  fhould, 
Vol.  V.  K  k  at 
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at  their  own  cofts,  maintain  fuch  tumbling  bay  at  dot 
height  and  width, during  their  pofleffion  of  the  mill,  anil 
,  pay  the  Plaintiff  150/.,  whereupon  die  parties  fccuM 
execute  mutual  releafes  up  to  the  date  of  the  fob* 
million.   ' 

Shepherd  Serj  t ,  in  Michaelmas  term  1 8 1 3*  moved  for  k 
Defendants  for  a  rule  nifi  to  fet  afide  this  award,  opa 
the  following  objections :  firft,  tliat  the  arbitrator  hi 
pot  diftinguiihed  in  his  award  whether  the  dama^ 
which  he  awarded  were  given  as  a  recompence  for:rf 
injury  alleged  in  the  declaration,  or  for  caufes  on  wlica 
the  Plaintiff  had  not  declared,  and  had  therefore  left : 
uncertain  whether  the  cofts  of  the  caufe,  (which,  accord- 
ing to  the  Defendants'  rule  of  reference,  were  toite 
the  event  of  the  action,  and  not  of  the  award  go 
rally,)  were  to  be  fuftained   by  the  Plaintiff  or  it 
Defendants.    Secondly,  that  the  arbitrator  had  exceed 
his  power  in  awarding  that  the  Defendants,  vhortt 
mere  leffees,  fhould  within  a  certain  time  make  a  ta- 
bling bay  and  keep  it  in  repair,  inafmuch  as  this  wrJ 
be  an  aft  of  wafte  in. the  tenant:  for  the  landlord w 
too  party  to  the  award,  and  the  Defendants  would  be 
a  forfeiture  of  their  leafe  by  performing  it}  nes 
could  they  re-enter  to  repair  after  their  leafe  fa* 
have  expired j  and  the  Defendants  fwore  they  W  ° 
permiflion  from  their  leflbr  to  erect  it.    Thirdly.!* 
relied  on  die  affidavits  of  engineers,  that  if  the  Pt£' 
tiff's  penftocks  were  put  into  proper  repair,  they  w» 
effectually  keep  the  water  out  of  the  ditches,  to  accrue 
height,  and  they  would  do  more  good  thanatunibaj 
bay,  which,  it  was  fworn,  would  coft  more  than  0 
fee-fimple  of  the  land  injured. 
The  Court  granted  a  rule  nifi. 

Bejl  Serjt.  alfo  obtained  a  rule  nifi  to  fet  afidethernl 
of  Court  which  had  been  obtained  cvfifinmng  tbe& 
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ftndants'  order  otniftprlus.  And  in  Hilary  term  1 8 14,  he 
fliewed  caufe  againft  the  Defendants*  rule  to  fet  afide  the 
award.  As  to  the  fecond  point,  he  urged  that  the  land 
on  which  the  tumbling  bay  was  ere&ed,  was  demifed  to 
the  Defendants  by  the  fame  leafe  as  the  mills.  The 
terms  of  the  Order  of  fubmiflion  were,  that  the  arbitra- 
tor lliould  determine  what  he  fliould  think  fit  to  be 
done  j  therefore  this  dire&ion  to  make  a  tumbling  bay 
was  within  his  authority.  If  the  potf  er  was  larger  'than 
the  Defendants  intended  to  grant,  they  might  have  ap- 
plied \o  the  Court  to  reform  the  rule  ;  but  having  fub- 
mittcil,  they  Were  bound  to  perform  all  afts  awarded, 
whatever  might  be  the  confequence  to  themfdves.  There 
was  no  foundation  for  the  objeS ion  -drawn  from  the 
frft  that  the  leffees  could  not  re-enter  to  repair  after 
their  term,  for  the  award  required  them  to  keep  it  in 
repair,  only  fo  long  as  they  or  any  of  them  remained  in 
pofleffion  of  the  mill.  At  all  events  this  objection  did 
not  extend  to  the  whole  of  the  award,  which  w'as  good 
for  the  1  jo/,  damages ;  and  the  arbitrator  having  decided 
on  the  merits,  the  Court  would  not  entertain  that  quef*- 
tion.  As  to  the  objedion  refpe&ing  the  cofts»  though 
the  reference  was  of  all  matters  between  the  parties,  no 
evidence  was  given  but  on  matters  in  the  caufe  1  there- 
fore it  mod  neceffarily  be  inferred  that  this  fum  was 
given  for  damages  comprehended  in  the  caufe:  but  it 
was  immaterial  whether  the  whole  damages  are  given 
For  the  grievances  in  the  .  declaration ;  if  any  part  of 
them  was  for  damages  in  the  aft  ion,  the  Plaintiff  was 
entitled  to  the  cofts  thereof.  The  award  in  this  refpeft 
**&  confonant  to  the  rule  of  reference,  which,  it  was 
fworn,  the  Plaintiff's  attorney  had  obtained  from  the 
iflbciate,  the  fit  ft  of  the  two,  and  on  which  %  the  arbitra- 
ge had  a&ed  throughout.  If  this  rule  was  incorre&, 
>r  if  the  Defendant  was  difiatisfied  with  it,  he'fhould 
K  k  2  have 
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1814.        have  applied  to  the  Court  to  alter  it*  but  not  hating 
^TJZT^      ^een  altered,  it  fupports  the  award. 


«• 


Savilu  Shepherd  Serjt.,  in  fupport  of  the  rule.    Inafmuch  as 

the  cofts  of  the  caufe  were  to  abide  the  erent  of  the 
aftion,  the  prothonotary  could  not  know  for  whom  he 
was  to  tax  the  cods,  unlefs  it  appeared  on  the  md 
whether  the  damages  or  foroe  part  of  them  were  witfc 
•the  declaration.  The  evidence  diftin&ly difproted the 
gravamen  laid  in  the  declaration,  which  only  arened  s 
railing  of  the  water  higher  than  ordinary,  whereas  the 
proof  was  that  it  was  not  higher,  but  lower,  and  the 
arbitrator  exprefsly  declared  that  he  was  fatisfied  of  that 
faft :  and  gave  damages  merely  becaufe  die  Defendants 
did  not  empty  their  mill-pond  and  afford  an  outlet  to  the 
ftagnating  water  fo  frequently  as  heretofore  was  ufed*. 
in  omitting  to  make  the  dtftin&ion,  the  arbitrator  h*l 
deviated  from  his  authority,  fuch  as  it  was  expreffed  in 
the  Defendants'  order  of  reference,  which  it  was  fworn 
was  obtained  from  the  aflbciate,  and  was  drawn  up  coo* 
formably  to  the  only  terms  which  any  reafonable  peifon* 
could  have  agreed  on. 

Heath  J.  With  refpe&  to  the  tumbling  bay „  if  the 
Defendants  had  been  feifed  in  fee,  the  award  would  have 
been  good,  but  the  power  given  to  the  arbitrator  to  tie*  ( 

-  termine  what  he  fhould  think  fit  to  be  done,  molt  he 
confined  to  reafonable  afts ;  and  the  making  a  tumbling 
bay  on  the  lefibr's  land  would  be  wafte  in  the  Defend- 
ants :  we  cannot  permit  them  to  be  attached  on  the  one 
fide,  for  doing  that,  upon  which  they  would  on  the  other 

-  hand  be  fued  for  wafte.  The  Court  cannot  try  the 
merits  of  the  cafe,  but  as  to  the  damages,  it  is  to  be  in- 
tended that  they  are  given  for  the  injuries  alleged  in  the 
declaration,  unlefs  the  contrary  appears,  and  damages 

12  could 
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could  not  be  given  unlef?  it  were  for  penning  the  water 
too  high.  The  keeping  it  penned  up  for  a  longer  time 
than  ufual,  would  not  entitle  the  Plaintiff  to  recover  a 
fingle  farthing,  if  it  were  not  penned  up  higher  than 
ufual. .  It  is  fit  that  a  reference  (hould  be  made  to  the 
aflbciate  to  ascertain  whether  of  the  two  rules  of  refer- 
ence is  drawn  up  conformably  to  his  minutes  of  the 
agreement  made  at  the  trial,  and  if  the  aflbciate  reports 
in  favor  of  the  Defendants'  rule,  let  a  reference  be  made 
to  the  arbitrator,  requefling  him  to  (late  upon  what 
ground  he  gave  the  damages. 

In  this  term  the  aflbciate  reported  that  according  to 
his  minutes,  the  Plaintiff's  order  of  nift  prius  was  the  prior 
and  the  corre£fc  order  \  whereupon  the  Court  made  the 
Plaintiff's  rule  abfolute  for  fetting  afide  the  Defendants* 
rule  of  court  confirming  their  order  of  reference,  but 
without  cofts,  on  account  of  the  manifeft  injuftice  of 
making  the  coCls  of  the  a&ion  abide  the  event  of  matters 
which  could  not  be  and  were  not  decided  in  the  aftion. 
The  Court  made  the  Defendants'  rule  abfolute,  for  fet- 
ting afide  fo  much  of  the  award  as  related  to  the  erect- 
ing a  tumbling  bay,  but  discharged  the  rule  as  to  the 
Fefidue* 
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My  a.  Redman  v.  Lowdok. 

The  owner  of  '"THE  Plaintiff  declared*  upon  a  policy  «  at  and  ten* 
a  veflel  bound  London  to  Berbice"  upon  any  kinds  of  goods  and 

&!!L»wliich  bad  merchandizes,  and  alfo  upon  the  body,   &<u,  of  the 

deviated  by  taking  good  (hip  "  the  S*>  Sydfuy  Smith"  beginning  the  advea. 

in  goods  ziMa-  ture  upon  thc  faid  oods  and  merchandises  from  the 
4e/r0>  mfured  her,  r  ° 

with  notice  to  the  loading  thereof  on  board  the  laid  (hip  «  at  lea,   upon 

underwriter  of  the  the  faid  fhip,  &c,  and  fo  (hauld  endure  during  her  abode 

atdZm  w"»*  there>  uPon  the  faid  ftiP>  &c'»  ^  further»  ttntU  thc&kl 
to  Berbke,"  and    (hip  with  all  her  ordnance,  &c,  fhould  be  armed  it 
inferted  die  words  „  Berfae»  &<,.,  and  that  the  policy  wad  declared  to  be 
**  at  lea    in  ano> 
ther  part  of  the      u  on  (hip,M  and  the  Plaintiff  averred  that  the  (hip  was  in 

policy-   Held  that  g0(Xi  fafery  at  London,  and  failed  from  thence  on  the  faid 

a  goex^defence.*1    voyaSe»  an<*  was  captured.     Upon  the  trial  of  the  caufe, 

If  parties  de-      at  the  fittings  after  Michaelmas  term  1813,  before  Mats* 

fcribe,  in  the  ufual  fieidQ.h,  the  Plaint  iff  proved  the  fubfeription  and  polky* 
terms,  the  voyage  •'      ,       ,  .,.,,,.         ,  f       •      ,         » 

they  infure,  both     declared  upon,  in  which  the  feveral  words  M  London  toner- 

knowing  that  the  bice"  ««  Sir  Sydney  Smith,"  and  «  at  fea,"  were  written  into 
viated* from  that*"  l^e  blanks  °^  ^e  u^ua'  Panted  form  of  a  policy,  and  the 
description,  they  words  "  on  (hip,"  were  written  in  the  margiQ.  The  defence 
^  n^'erth^8  was,  a  deviation  by  the  (hip's  having  gone  to  Madeira,  and 
fcription  they  have  having  taken  in  goods  there.  To  rebut  this,  the  Plaintiff 
chofen,  and  the  proved  that  at  the  time  of  effefling  die  policy,  the  broker 
previous    ev*ation  ^^  ^  underwriter  the  fc\y  ^5  at  fea^  ^j  pUt  jnt0  fa 

hands  a  letter,  dated  at  fea  after  the  veflel  had  quitted 
■  Madeira,  in  latitude  23*  33'  N,,  and  longitude  35*47'  W.» 
when  the  (hip  was  out  of  the  courfe  from  London  to 
Berbict;  and  the  Plaintiff  contended,  that  the  underwriter 
having  full  notice  of  the  (hip's  courfe  and  Gtuatkra,  the 
words  "  at  fea,w  fo  qualified  the  defcription  of  the  voyage 
"  from  London  to  Berbice,"  as  to  make  it  an  infurance 
upon  fo  much  as  remained  from  the  place  of  dating  tha: 
ktter,  of  a  voyage  from  London  by  way  of  Madeira  to 

Berjkfi 
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Bniicei  whatever  deviation  might  have  been  made  froiq  ', 
the  ufual  courfe  to  Berbice -before  the  policy  was  effe&ed, 
was  immaterial  to  this  rifle,  becaufe  it  had  been  fuftained, 
before  the  rifle  commenced,  and  was  not  included  in  the 
infurance \  or  elfe  it  might  be  taken  that  the  under- 
writer in  efieft  had  confented  to  and  ratified  the  (hip's 
having  previoufly  fo  deviated.  Mansfield  C.  J.  dire&ed 
a  nonfuit,  referving  liberty  to  move  to  enter  a  verdi£t  for 
the  Plaintiff. 

%&r</ Solicitor-General  in  Hilary  term  accordingly 
obtained  a  rule  nt/t,  and  on  this  day 

Bcfl  and  Yaughan  Serjts.  (hewed  caufe.  It  was  iq- 
filled  th^t  the  words  at  fea  denoted  the  inception  of  the 
rift :  but  the  whole  fentence  mud  be  taken  together,  and 
then  it  muft  be  conftrued  thus,  beginning  the  adventure 
from  the  loading  of  the  goods  on  board  the  faid  (hip  at 
fea;  and  no  goods  having  been  laden  at  fea,  that  qualifi- 
cation never  at  all  attached,  and  it  was  fimply  an  infur- 
ance upon  a  voyage  at  and  from  London  to  Btrbict%  with 
the  ufual  qualities  and  circumftances  of  that  voyage,  'm 
which  cafe  the  deviation  wsi$  fatal.  The  latter  words 
were  not  fufyientfy  d»ft}n&  or  intelligible,  to  enable  the 
Court  to  alter  the  previous  and  clearly  exprefied  contra£fc 
"  at  and  frpm  London  to  Beriict"  if  the  words  at  fea 
had  any  meaning  at  all,  they  were  not  words  of  contract, 
but  merely  words  of  intimation  that  the  veflel  was  at  fea, 
when  the  policy  was  effe&ed.  If  there  had  been  nq 
deviation,  and  the  (hip  had  fuftained  an  average  lofs  at 
fea  before  effe&ing  the  policy,  it  is  manifeft  thstf:  the  in- 
fection of  thefe  words  "  at  fea,"  would  not  proteft  the, 
underwriter  from  paying  that  lofs,  upon  the  ground  tha$ 
it  had  occurred  before  the  date  of  die  policy. 

Shepherd  Serjt.  took  a  diftin&ion  between  the  written 
ttd  the  printed  part  of  the  policy,  but  the  two  repugn 
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LOWDON. 


nant  claufes  being  both  witten,  it  did  not  avail  hira.  He 
then  urged  that  if  an  ail  amounts  to  a  deviation,  it  isonjj 
a  confequence  of  a  contract,  depending  on  circumftancet: 
it  is  not  parcel  of  the  terms  of  the  contract.  But  if  an 
infurance  be  efFe&ed  on  a  voyage  half  performed,  andra 
if  the  policy  is  to  attach  at  London*  yet  if  the  prerims 
deviation  was  communicated  to  the  underwriters,  it  is 
not  competent  to  them  to  refill  payment  on  the  ground 
of  that  previous  deviation. 


Gibbs  C.  J.  The  policy  is  completely  infesfiUe,tb 
is  not  an  infurance  on  goods,  but  on  (hip;  yet  the  voids 
are,  beginning  the  adventure  upon  the  (aid  goods  from 
the  loading  thereof,  on  board  the  faid  (hip  at  fea-  Tk 
pleader  has  dated  it  in  the  declaration  as  a  contnft 
beginning  the  adventure  as  to  the  goods  from  the  los- 
ing thereof  on  board  the  faid  {hip  at  fea,  but  that  as  to 
the  (hip,  it  is  an  infurance  at  and  from  London  to  fa- 
bices  the  Plaintiff  dates  the  fa&s  throughout  his  declara- 
tion, as  on  a  policy  on  the  (hip  at  and  from  Loni*  to 
Berbieti  if  he  meant  to  infure  only  from  the  drip's  lear- 
ing  Madeira,  he  (hould  have  (haped  his  contrafi  accord- 
ingly, and  have  infured  from  a  certain  latitude  to  Bdm: 
or  if  he  meant  to  include  the  rife  of  average  lofs  in  the 
previous  part  of  the  voyage,  he  might  have  exprefled  it  « 
be  an  infurance  from  London  to  Berbice,  notwithftaruTm; 
the  previous  deviation ;  but  iince  the  parties  have  nuft 
the  policy  in  its  prefent  form  of  an  infurance  on » 
voyage  at  arid  from  London  to  Berbice,  the  legal  requifites 
of  a  voyage  at  and  from  London  to  Berbice  mud  be  per- 
formed in  this  cafe,  as  in  any  other.  It  is  a  fad  objec- 
tion, and  the  Court  would  help  the  Plaintiff  if  they  pot 
fibly  could. 

The  reft  of  the  Court  concurred  in 

DifchaigitigtheRvle. 
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HTHE  Plaintiff  declared  upon  his  poffeffion  of  a  met      The  building 

fuage  and  worklhop,  and  a  flight  of  ftairs  leading  e%  7'8#> \^  not  ^ 

thereto,  fituate    in    St.  Leonard's,    Shoreditch,   in  which  ftroyed  the  right 

there  were  and  ought  to  be  divers  ancient   windows,  ^Jf^nld      * 

through  which  the  light  and  air  ought  to  enter  for  the  before  that  a£L 

convenient  and  wholefome  ufe  and  enjoyment  thereof,     .'riie  tow*  of 

and  that  the  Defendant  wrongfully  ere&ed  a  certain  an  edifice  carried 

-wall  and  building  near  to  the  windows,  whereby  the  up  above  a  party- 

meffuage,  worklhop,  and   flight  of  ftairs  were  greatly  ^troSa 

darkened,  and  the  light  and  air  prevented  from  coming  0f  the  building 

in,  and  the  pTemifes  rendered  clofe  and  unfit  for  ufe,  a<a>  "^y  nem-- 

particularly  for  the  tuade  of  a  coach-maker,  which  the  —j,^  ^  owner 

Plaintiff  carried  on  there.    The  caufe  was  tried  at  the  of  the  adjoining 

JUiJdle/ex  fittings  after  Michaelmas  term,  1813,  before 'Jjj^J*^ 

Dallas  J.     It  was  proved  that  the  land  of  the  Plaintiff  waut  fw  darken- 

and  the  land  of  the  Defendant  were  contiguous,  and  '»g  tne  tight*. 

were,  until, 1803,  divided  by  a  wall  of  brick  and  mortar,  BUgt,Jl0l  J^[Wm 

which  ftood  wholly  on  the  Plaintiff's  land.     The  Plain-  mably  to  the 

tiff,  who  was  a  coachmaker,   had  erefted,  thirty-four  hxf^z  *f*$  "I 

years  before  the  a£tion,  a  workfhop  for  the  purpofes  of  no  convicllon  U 

his  trade,  which  required  the  full  enjoyment  of  light;  had  within  three 

the  windows  fronted  to  the  Defendant's  land,  the  fill  of  ?Tth<!  Under 

y.  oo«»  is  never- 

them  was  on  a  level  with  the  top  of  the  wall.     The  theleft  not  ren- 

wall  which  feparated  the  two  properties  being  ruinous,  dcrcd  IeS*J  *Y 

was  on  infpe&ion  condemned  by  the  diftridk  furveyor,  time,  but  may  be 

and  taken  down,  and  in  lieu  thereof,  a  party  wall,  eigh-  afterwards  pro. 

teen  inches  thick,  was  erefted  by  the  Plaintiff,  half  on  c"^**£ 

under  the  act. 
the  land,  and  half  at  the  expence,  of  each  proprietor.  /vr  Dallas  J. 

The  Plaintiff  at  the  fame  time  rebuilt  his  manufadory: 
the  elevation  of  that  fide  of  it  which  adjoined  the  De- 
fendant's Und,  confifted,  as  to  the  lower  part,  of  the 

party 
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party  vail  $  and  as  to  the  upper  part,  of  aframwwrkol 
wood,  covered  with  flate,  the  bafe  of  which  wai  wholiy 
pbced  on  the  Plaintiff7*  own  land,  and  for  the  greater  put 
of  its  length  relied  on  his  own  half  of  the  party  vail, 
in  an  indent  made  in  the  brickwork  for  that  puipofe; 
and  the  frame,  as  it  rofe,  flightly  inclined  inwards  fran 
the  Defendant's  land,  but  a  part  of  the  deration  vbick 
contained  one  window  that  lighted  the  ftair-cafe,  fprrog 
from  a  part  of  the  wall  which  wholly  ftood  within  the 
Plaintiff's  land,  on  the  fite  of  a  pan  of  the  old  vail,  ai 
which  window  was  in  fa&  never  removed,  but  va 
under-propped  while  the  brickwork  below  it  was  tab 
down  and  replaced.  The  fill  of  the  lowed  tier  of  win- 
dows was  placed  exqftly  at  the  fame  height  as  the  fill  of 
the  Plaintiff's  former  windows  bad  been;  andanotk 
tier  of  windows  was  placed  in  an  upper  ftory,  vhkfc 
did  not  exift  in  the  old  worklhop.  While  the  old  wall 
flood,  the  Defendant  had  made  ufe  of  it  bjr  erefitfj 
againft  it  on  his  land,  a  (bed  which  did  not  rife  higher 
than  the  wall.  He  had  recently  carried  up  an  addfoul 
height  of  perpendicular  wall  upon  his  half  of  the  eev 
party-wall,  and  had  built  up  his  (hed  to  the  to 
height,  and  had  thereby  obftru£fced,  in  fuch  a  degree  a 
to  render  the  place  unfit  for  the  purpofes  of  the  Fia& 
tiff's  trade,  the  lights  of  the  lower  ftory  of  the  Plain- 
tiff's manufactory,  as  well  thofe,  the  fill  of  «Si 
retted  on  the  party-wall,  as  that  which  relied  on  tie 
piece  of  wall  built  wholly  on  the  Plaintiff's  to* 
The  jury  found  a  verdift  for  the  Plaintiff,  fubjeft » 
the  point  referved,  upon  which  the  Defendant  had  r?ft« 
his  defence,  that  the  windows  themfelves  in  the  Plaintiff '< 
building  were  a  nuifance,  becaufe  they  were  inferted  12 
a  party-wall,  and  prohibited  by  the  ftatutei4&:' 
#.  78.,  and  that  therefore  the  Plaintiff  could  not  nuifr 
^ain  an"  ?£Uon  for  any  injury  done  thereto. 


H 
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Btfl  Serjt,  in  Hilary  term,  obtained  a  rule  mjt>  to  fet 
afide  the  verdid  and  enter  a  nonfuit. 

Shepherd  Solicitor-general  in  this  term  (hewed  caufe* 
The  cafe  is  reducible  to  three  que  (lions,    *ift,  Inas- 
much as  the  Plaintiff  had  an  original  right  to  windows 
in  his  building,   whether  the  paffing  of  the  building 
ad  broke  in  upon  it.     adly,  Suppofing  that  it  did  not, 
but  that  the  Plaintiff  had  that  right  until  he  made  an 
alteration  in  his  building,  whether  in  making  that  alte- 
ration he  forfeited  that  right.     3<lly,  Suppofing  that  he 
had   not,  but  that  he  had  violated  the  building  ad, 
whether  that  circumftance  takes  away  thofe  rights  which 
he  would  otherwiife  have  had,  or  whether  the  punifli- 
ment  for  mifcondud  in  thofe  particulars  was  not  con- 
fined to  the  remedies  prescribed  by  the  building  ad.     As 
to  the  firft  point,  it  was  a  monftrous  proportion,  and 
would   introduce  infinite  mifchief  and  disturbance,  to 
fuppofe  that  the  effed  of  the  building  ad  was  to  enable 
•very  man  tfho  had  a  (hare  in  a  party-wall  to  obftrud 
or  deftroy  every  window  which  his  neighbour  happened 
to  have  in  his  higher  contiguous  building,  looking  la- 
terally over  the  land   of  the  other.      2.  Although  the 
Defendant  has  concurred  in  building  the  party-wall  to  a 
certain  height,  in  lieu,  of  the  Plaintiff's  former  fence 
-wall,  the  Defendant  does  not  thereby  acquire  the  right 
indefinitely  to  raife  hi?  half  of  the  wall'to  the  prejudice 
of  his  neighbour ;  the  relative  rights  of  the  parties  re* 
main  as  before.    The  Plaintiff  having  firft  put  his  win* 
dows  on  his  half  of  the  wall,  has  a  right  to  carry  them 
up  unobftruded.    He  has  confined  himfelf  to  his  own 
foil-     %.  The  upper  part  of  this  ftrudure  would,  under 
14  G.  3»  r.  78./60.,  be  a  nuifance,  if  it  is  to  be  con* 
fidered  as  a  party-wall,  and  tried  by  that  criterion,  for 
it  is  deficient  in  thicknef?,  and  not  conftru&ed  of  fta- 
tutable  materials,  and  has  openings  and  windows  in  it  j 
t>Ut  it  is  no  party- wall,     It  is  only  a,  renewal  of  the 
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1814*  antient  building,  and  fince  that  continued  legal  mrtwitt 

(landing  the  a&,  the  Plaintiff  was  in  like  manner  IejaBj 
warranted  notwlthftanding  the  ftatnte,  in  reinftating  tki 
prefent  building,  which  decay  hfed  compelled  him  to  repa( 
in  the  fame  pofition,  and  with  the  fame  rights  as  the  4 
one,  which,  if  it  were  now  (landing,  would  hare  bed 
obftru&ed  by  the  ads  now  complained  of.  The  14ft 
feftion,  which  defines  party-walls,  only  requires  thrti 
to  be  "  between  houfe  and  houfe,  or  other  buildirjl 
«  or  fo  much  thereof  as  (hall  not  have  a  fepante  at 
«  diftinft  wall."  The  party  wall  therefore  needs  orif 
to  be  commenfurate  with  the  plane  of  joint  contad  I 
the  two  contiguous  buildings,  and  extends  no  fmtt 
%  than  the  leffer  of  them.  Where  the  lefler  terminal 
and  the  greater  is  continued,  the  ftatnte  neither  reqri^ 
a  party-wall  to  be  carried  up  between  the  greater  boil 
ing  and  the  void  fpace  of  the  adjoining  eftate,  nor  dd 
it  require  the  feveral  wall  of  the  greater  biil%4 
poflefs  the  qualities  of  a  party-wall.  This  wnftnrdkl 
is  ftrengthened  by  /.  a6.,  which  requires  the  paitj-*i 
to  rife  18  inches  above  the  roof  of  the  higheft  buMfy 
only  in  cafe  where  fuch  building  gables  againft  fe* 
party-wall,  which  is  not  this  cafe,  for  the  Plaint 
building  fronts  to  the  party-wall,  not  gables  to  H,  n* 
the  party  wall  was  carried  up  1 8  inches  higher  than  & 
Defendant's  adjoining  (bed.  S.  27.,  which  direftsho* 
timbers  (hall  be  let  in,  does  not  aid  the  Defendant'** 
gument,  for  it  aflumes  the  meaning  of  party*wails  »k 
known,  but  does  not  help  to  define  them.  The  4* 
fe&ion,  in  enabling  "  the  proprietor  or  ocpupierof  atf 
"  building  to  which  any  party-wall  of  the  reqw 
«  thicknefs  belongs,  to  raife  the  lame,  together  withtk 
"  (haft  or  (Hafts  of  the  chimnies  belonging  thereto,  ? 
*5  and  at  his  expence,  to  any  height  he  lhall  M& 
«  proper ;"  and  the  43d,  in  dire&ing  that  "  any  p*!' 
«  fence-wall  may  be  raifed  by  or  at  the  expence  of  *< 

«  propriety 
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w  proprietor  or  occupier  of  the  ground  on  either  fide, 
"  adjoining  thereto/'  apply  only  to  cafes  wherein  the 
liberty  thereby  given  can  be  exercifed  without  interfering 
with  the  prior  rights  of  others.  If  the  Plaintiff  had  not 
ppevioufly  had  any  windows  in  his  building,  the  Defen- 
dant might  have  availed  himfelf  of  this  permifEon  to 
cany  up  the  party-wall  for  his  own  purpofes  to  any 
height  confident  with  the  clafe  of  buildings  to  which  its 
thickneli ^confines  it,  but  the  general  rule,  ita  utere  tuo  ne. 
alienum  Udas,  (till  over-rides  and  reftrains  this  power* 
The  aft  does  not  autlymze  any  one  to  raife  a  party-wall, 
fo  as  to  obftruft  the  lights  of  another,  whether  the  per- 
fon  prejudiced  thereby  be  a  ftranger,  (upon  which  cafe 
there  could  not  be  a  doubt,)  or  be  the  joint  contributor 
to.  the  expence  of  erefting  the  original  party-wall.  The 
6otb  feftion  enafts,  that  if  any  perfon  {hall  build  or  alter 
any  building  contrary  to  the  regulations  of  that  ad,  and 
fliall  be  convifted  thereof,  the  building  fo  irregularly 
built  or  altered  (hall  be  deemed  a  common  nuifance,  and' 
the  builder  and  Qwner,  or  one  of  them,  fliall  enter  into 
a  recognizance  to  abate  or  demolish  it,  or  to  amend  it 
according  to  the  regulation  of  the  aft ;  and  that  on 
default  of  entering  into  fuch  recognizance,  the  defaulter 
(hall  be  committed  to  gaol,  until  he  (ball  have  abated, 
demolished,  or  amended  the  fame,  or  until  fuch  irregular 
hoofe  or  building  fliall  have  been  demolished  by  order  of 
title  magistrates,  which  order  they  are  thereby  impowered 
to  make,  provided  that  fuch  conviftion  be  had  within 
three  months  after  the  building  be  finished  \  the  legislature 
therefore  meant,  that  unlefs  the  vigilance  of  the  diftrift 
furveyor  points  out  the  irregularity  within  three  months, 
for  quieting  men's  rights  and  pofleffions,  length  of  time 
and  public  acquiefcence  fiiould  fanftion  the  deviation 
from  this  aft, 'and  the  builder  Should  not  be  afterwards 
molefted.  If  the  building  is  a  nuifance  at  common-law, 
the  Plaintiff  may  be  indifted  at  any  time*  By/  62.  a  dif- 
trift 
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triGt  furveyor  is  appointed  :  by  /  63.  notice  nra§  ljt 
given  to  him  before  any  alteration  made,  and  2  cen& 
cate  of  conformity  is  to  be  iffued  by  the  funreyor,  fc. 
fore  the  Plaintiff  having  taken  all  thefe  precautions,  (tkkS 
in  fa£b  were,  and  the  PlaintifF  has  a  right  in  argument:? 
affume  that  they  were,  complied  with,)  the  Plaintif's 
building  is  no  nuifance  unlcfs  a  con  vi&ion  had  taken  phs 
within  the  firft  three  months.  At  all  events  the  Pliinfi 
was  entitled  to  a  Verdi&  for  the  injury  done  to  t:< 
window  in  the  ftair  cafe  which  flood  upon  that  piece  c. 
wall,  which  was  not  a  party-wall,  but  was  wholly  bii: 
Within  the  'Plaintiff's  laud,  in  the  place  of  the  oldwl 

■-'be/I  aftd  Vauglan  Sefjts.  contrh.  If  the  YA£Z 
maintains  his  verdift  on  the  laft  ground,  it  is  a  n^ 
Norfolk  groat ;  but  as  the  attention  of  the  judge  and  icf; 
never  was  directed  to  that  point,  and  as  the  models  pr> 
duced  fliew  no  apparent  diftin&ion  between  the  mr. 
range  and  the  flaircafe  window;  if  the  Court  hare  tf* 
doubt,  they  will  fend  that  point  to  a  new  trial.  A>u 
the  fecond  principal  queftion,  it  is  faid  thePlaintiffbia 
old  wall  on  which  his  windows  formerly  rcfted.  t'j 
unneceffary  to  enquire  what  were  the  Plaintiff's  aac^. 
rights.  The  moment  that  this,  with  the  confentofbei 
proprietors,  became  a  party  wall,  all  thofe  rights  fR 
done  away.  The  Plaintiff  has  deferted  them  and  w& 
himfelf  of  the  building  aft  to  take  the  Defend 
ground  and  build  on  it$  if  he  has  the  Defendant's^ 
the  Defendant  is  entitled  to  have  in  return  the  recipe* 
benefit  of  the  prote&ion  from  fire,  which  the  afi  coat* 
plated.  Having  once  gone  into  the  building  aftj  '-f; 
Plaintiff  muft  conform  to  it  in  all  things.  -As  *> !  J 
third  point,  the  front  in  queftion  of  the  Plaintiff's  W> 
ing  is  to  all  intents  a  party  wall,  but  it  i*  not  confto^l 
conformably  to  the  building  aft.  If  the  Plaintiff's^' 
ftrtiftion  prevails,  all  the  effeft  of  the  a&#  which,  werr  * 
6  e,l 
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expreffion  equally  good  as  its  intention,  would  be  the 
bed  of  ftatutes,  will  be  taken  away.     The  great  ob- 
je€t  of  it  is  to  prevent  fire.     That  can  only  be  ef- 
fe&ed  by  carrying  up  the  party  wall  the  whole  height 
of  die  higheft  of  two  contiguous  buildings.   To  confider 
the  cafe  firft,  as  if  there  were  no  windows  in  the  Plain- 
tiffs building,  /.  27.  carefully  prevents  more  timber  be- 
ing put  -into  party  walls  than  "  fuch  templets,  chains, 
and  bond  timbers  as  {hall  be  neceffary,  and  other  than 
the  ends  of /girders,  beams,  partings,  and  other  principal 
timbers."      But  the  Plaintiff  has  put  timber  into  the 
wall,  not  for  a  bond  to  hold  the  wail  together,  but  as  a 
frame  to  hold  the  window :  this  feftion  requires  eight 
inches  and  a  half  of  folid  brick  to  be  left  between  the  end 
and  fide  of  every  timber,  and  the  timber  of  any  building 
adjoining  thereto.     The  Plaintiff  could  not  carry  up  a 
timber  building  without  windows  thus  indented  into  the 
party- wall :  for  the  timber  is  let  into  the  wall  through- 
out half  its  thicknefs  at  the  indentation,  and  the  other 
half  is  brick  work  which  rife*  higher  than  the  bottom  of 
the  timber.  If  the  Defendant  takes,  as  he  may,  the  fame 
liberty  with  his  fide,  as  the  Plaintiff  has  done  with  his, 
there  couldnOt  be  eight  inches  and  ahaif  between  timber  and 
timber.    The  ftatute  dire&s  in/  42.  that  "  no  wall  (hall 
be  raifed,  unlefs  it  can  be  done  with  fafety  to  fuch  wall, 
and  the  fevcral  buildings  adjoining  thereto,"  meaning 
with  that  kind  of  fafety  againft  fire  which  it  was  the 
purpofe  of  the  ail  to  fecure.    If  the  Plaintiff's  argument 
is  corre£fc,  no  reafon,  except  the  obftruftion  thereby  oc- 
cafioned  to  the  Plaintiff's  windows,  prevents  the  Defend- 
ant from  building  in  the  fame  way ;  if  then,  there  were  no 
windows,  the  Defendant  might  in  like  manner  lawfully  re- 
mote the  brickwork  left  on  his  half  of  the  wall,  and  put 
thereon  a  timber  fill,  and  timber  frame-work  fimilaf  to 
the  Plaintiff's,  and  carry  it  up  as  high  as  the  Plaintiff's 
building  1  then  there  would  be  two  buildings  of  timber 

m. 
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in  conta£k  with  each  other :  or  if  this  deration  is,  as  ha 
been  contended,  to  be  confidered  as  a  roof,  becaufe  it 
flopes  inwards,  then  there  would  be  two  roofs  cptg 
into  contad  with  each  other  at  the  bafe,  without  2  party 
wall  between  them,  which  is  contrary  to  the  afi.  If 
the  Defendant's  be  (till  the  loweft  roof,  in  cafe  of  fire 
the  burning  rafters  and  iron  of  the  Plaintiff's  frame. 
work  would  fall  on  it,  and.  fet  the  Defendant's  aouieon 
fire.    S.  26.  regulates  the  height  of  the  building,  and  & 
re£ks  that  "  every  party-wall,  and  addition  to  any  party* 
wall,  (hall  be  carried  up  and  remain  one  foot  fix  inches  s 
leaft  above  the  roof  of  the  higheft  building."  This  em- 
inent therefore  anfwers  the  gift  of  the  aftioo,  which  s 
that  the  Defendant  had  no  right  to  build  his  half  of  die 
party  wall  higher  than  it  originally  was :  for  It  mod  ex- 
prefsly  enables  the  Defendant  to  make  the  partywaB 
higher  than  the  whole  elevation  of  the  Plaintiff's  honfe 
But  it  is  faid  there  -was  no  houfe  on  the  Defendant 
land,  only  a  flied  :  this  is  a  curious  argument  to  ofe  * 
applied  to  the  vicinity  of  London^  where  every  foot  of 
land  is  fo  valuable,  as  building  ground.    If  the  Plaint* 
makes  this  a  party  wall,  he  anticipates  that  his  neighbor 
will  build  a  houfe  againft  his  party-wall,  and  if  he  m$t 
not  do  it,  the  firft  builder  would  preclude  his  neighbor 
pn  the  four  fides  of  his  houfe  from  building.  It  is  pot  tree 
that  there  is  no  nufance  till  conviftion:  the  conrifc 
does  not  make  the  illegality,  it  finds  it;  that claufe onlf 
gives  the  fpecific  remedy  and  punifliinent,  but  does  not 
prevent   it   from   being    fubftantively   and   univerblij 
illegal  to  raife  fuch  an  edifice.    It  would  be  abfurd  tbt 
a  Plaintiff  fliould  to  day  recover  damages  for  obftrocHsg 
his  lights  in  a  houfe  which  to-morrow  may  be  p»lW 
down  as  illegal ;  a  Plaintiff  never  can  recover  for  any 
damage  done  to  a  thing  which  the  law  has  dedaid 
iHegai. 

Gil* 
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Gibb$  C.  J.  This  aftion  is  brought  by  thePlaintiffagainft 
the  Defendant  for  obltrufting  lights,  which  the  Plain- 
tiff avers  that  he  was  entitled  to,  and  that  the  De- 
fendant has  no  right  to'  obdruft.  The  Plaintiff  founds 
his  claim  on  near  forty  years  poffeflion,  which  certainly 
is  primd  facie  evidence  that  he  was  entitled  to  them. 
The  ftate  of  the  buildings  was  this;  the  Defendant 
and  the  Plaintiff  had  adjoining  premifes,  the  Defend- 
ant had  a  fhed  reding  againft  the  wall  which  was 
built  entirely  on  the  Plaintiff's  own  land.  Over- 
looking the  roof  of  the  Defendant's  (hed,  the  Plaintiff 
had  this  range  of  buildings,  the  lights  in  which,  as  he 
now  complains,  are  obdrufted.  After  the  pafling  of 
the  building  aft,  the  wall  between  the  Plaintiff's  houfe 
and  the  Defendant's  (hed  was  rebuilt,  and  rebuilt  in 
fuch  manner  as  the  Plaintiff  was  obliged,  not  enabled 
only,  under  that  aft,  to  build  it :  and  it  thenceforth 
became  a  wall,  reding  partly  on  his  own,  and  partly 
on  the  adjoining  land,  indcad  of  danding  as  it  before 
did,  entirely  on  his  own  ground.  He  carried  it  up 
as  a  party  wall,  as  high  as  the  former,  wall  had  been. 
Upon  the  top  of  his  former  wall  ufed  to  fpring  a 
frame,  containing  windows ;  upon  the  half  of  his  new 
wall  he  fprung  another  frame,  containing  fimilar  windows, 
and  alfb  other  windows  above  them,  about  which  there 
is  no  quedion.  After  the  Plaintiff  had  built  this,  the 
Defendant,  not  afting  under  any  provifion  of  the  build- 
ing aft,  raifes  this  (hed,  and  obdrufts  the  Plaintiff's 
-windows.  The  Plaintiff  complains  of  the  obdruft  ion  : 
the  Defendant  contends  that  the  Plaintiff  is  not  entitled 
to  any  redrefs :  firft,  becaufe  the  building  aft  has  pro- 
hibited all  lateral  lights  which  exided  before  the  aft,  in 
any  fituation  wherein  they  do  not  conform  with  thofe, 
regulations  thereby  impofed  in  the  cafe  of  new  con- 
tiguous buddings;  fecondly,  becaufe  the  Plaintiff,  by 
Vol.  V.  LI  deferting 
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deferring  his  ancient  wall  and  carrying  up  hit  new 
building  on  a  party  wall,  has  abandoned  his  antient 
right,  if  he  had  any ;  and  having  brought  himfelf  within 
the  fcope  of  the  building  aft,  is  bound  to  raife  no 
edifice  but  fuch  as  in  a  new  fite  would  be  conformable 
to  that  aft.     As  to  the  firft  point,  we  are  clearly  of 
opinion  that  the  law  is  not  fo,  and  that  notwithftanding 
the  building  ad,  the  Plaintiff's  right  to  his  lateral  lights 
remained.  Secondly,  as  to  the  queftion  whether  the  Plain* 
tiff  has  given  up  thefe  rights  j    with  refpeft  to  his 
availing  himfelf  of  the  building  aft,  he  was  obliged 
to  rebuild  according  to  the  regulations  thereof,  whea 
his  old  party  wall  was  condemned.     But  it  is  faid  he 
has  carried  this  wall  up,  not  in  the  way  required  by 
the  building  a£k  j  that  he  ought  to  have  carried  «p  an 
entire  wall  above  the  top  of  his  houfe,  and  fhould  hare 
inferted  neither  timber  nor  lights  in  it,  and  that  then- 
fore  he  cannot  recover.    Without  meddling  with  the 
queftion  whether  the  Plaintiff  was  or  was  not  juftified 
in  carrying  up  this  wall  and  inferring  thefe  lights,  we 
are  of  opinion  that  the  obje&ion  is  no  anfwer  to  the 
prefent  aftion.      This    is    not  an  aftion  againft  the 
Plaintiff  for  raifing  an  illegal  wall,  but  againft  the  De- 
fendant for. obftru&ing  thefe  lights;  we  are  of  opinio 
that  the  Plaintiff's  title  to  thefe  lights  remained,  not- 
withftanding  his  raifing  the  wall  in  this  manner;  if  the 
Defendant  receives  any  grievance  from  the  Plaintiff's 
building,  let  him  proceed  againft  him  by  fuch  courb 
as  he  thinks  this  ftatute  gives :  if  he  thinks  that  the  afl 
gives  authority  for  pronouncing  a  fentence  abating  any 
part  of  it  as  a  nufance,  let  him  purfue  his  remedy; 
and  the  Plaintiff  may  bring  an  adion,  and  the  De- 
fendant may  juftify'under  the  building  aft,  but  I  think 
upon  the  prefent  circumftances  that  the  vsrdifl  <*$* 
.  to  ftand. 

x6  Huth 
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.  Heath  J.  I  am  of  the  fame  opinion.  The  a&  gives 
Specific  remedies,  if  the  provifionsv  thereof  are  infringed: 
ihofe  remedies  are  not  profited  in  the  prefent  cafe9 
and  the  Defendant  cannot  therefore  avail  himfelf  of 
the  ena&ments  of  that  ftatute  as  a  juftification  of  what 
he  h^s  done.  It  is  pretended  that  this  building  is  a 
common  nufahce,  and  that  the  Defendant  has  a  right 
therefore  to  obftruft  the  windows,  or  to  do  any  other 
aft  for  the  abatement  of  it}  that  do&rine  would 
go  to  the  extent,  that  this  Defendant  or  any  other 
perfon  whatfoever  may  pull  down  this  houfe.  There 
is  therefore  no  reafon  why  the  Plaintiff  fliould  not 
recover. 

Chambre  J.  entirely  concurred. 

Dallas  J.  The  Plaintiff  has  been  in  the  pofleffion  of 
thefe  lights  near  forty  years.  The  former  wall  in  which 
they  flood  was  pulled  dotal,  and  he  has  been  poffefled  of 
the  newly  ere&ed  wall  with  the  prefent  lights,  for  ten 
yean.  It  mud  be  prefumed  that  the  wall  has  been 
built  under  the  authority  of  the  diftrid  furveyor,  and 
it  muft  therefore  be  prefumed  to  be  legally  built!  I 
am  not  now  to  put  myfelf  in  the  place  of  the  diftrift 
furveyor;  but  if  I  were,  I  (hould  doubt  whether  the 
ad  were  duly  complied  with.  It  has  been  argued, 
thatbecaufe  three  months  have  paffed  fince  the  build- 
ing was  eroded,  and  the  time  is  elapfed  for  a  convi&ion 
under  the  60th  fe£kion,  therefore  that  building  which 
was  in  its  origin  illegal,  is  become  legal;  but  this  is 
too  abfurd  a  propoGtion  to  be  fupported*  The  65th 
feftion  requires  the  diftrift  furveyor,  in  cafe  the 
workmen  employed  in  buiding  any  building  or  wall, 
or  in  the  cutting  into  any  fuch  party  wall,  {hall  not 
obferve  die  regulations  of  the  a£t,  to  give  inform- 
LJ  2  ation 
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ation  thereof)  and  that  if  the  mayor  or  juftices  upon  a 
hearing  find  that  any  breach  of  the  rules  of  the  aft 
has  been  committed,  they  (hall  caufe  fuch  irregular 
building  or  wall  to  be  demoliihed  or  amended.  This 
feftion  contains  no  limitation  in  point  of  time.  I 
am  therefore  clearly  of  opinion,  that  there  is  a  remedy 
under  the  building  aft,  by  the  diftrift  furreyor  laying 
an  information,  and  the  magiftrates  ordering  the  build- 
ing to  be  pulled  down,  if  it  be  improperly  built,  ani 
if  the  Defendant  thinks  himfelf  aggriered,  be  w& 
refort  to  that  remedy :  but  whether  the  Plaintiff's  build- 
ing be  conftrufted  according  to  the  building  ad  or  no, 
I  am  clearly  of  opinion  that  the  circumftance  furmfbes 
no  defence  to  the  Defendant  in  this  aftion. 


Rule  difchargal 
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Bell  and  Another  v.  Kymer  and  Others.  Maj  3. 

T^HIS  was  an  a&ion  oiajfumpftt  brought  by  the  charterers      t^  fodorfee 
of  the  (hip  Hind)  to  recover  from  the  Defendants  of  the  bill  of  la- 
the freight  of  goods,  {hipped  at  St.  Domingo  by  D'Arcy,  J^f^^ 
and  for  which  the  matter  had  figned  bills  of  lading,  de-  tered  veffel,  de- 
liverable "  to  the  Clipper's  order  or  his  afligns,  he  or  they  liveable  to  the 
paying  freight  according  to  the  terms  of  the  charter-party."  affie^ll^or  ther 
Darcy  had  indorfed  the  bills  of  lading  to  Gooda/l,  who  papng  freight  ac- 

configned  them  to  Fletcher  in  this  country.     The  goods  cordin&  t0 » the 

...        ,     *,r „  ,   t.     ,     i     i    r  *  termi  °f  th«  char- 

were  landed  at  the  Wejt  India  docks  before  payment  of  ter-party,  is  liable 

the  freight :  the  delivery  of  the  goods  was  begun  on  the  t0  ^*  charterer  in 

4th  of  Auguft,  and  completed  on  the  i  ft  of  September  1 809.  ^£3^'  for  ^ 

Fletcher  had  applied   to  the   Defendants,   with  whom      Though  the 

he  had  had  no  previous  dealings,  as  brokers,  to  fell  the  8°°d»  were  landed 
j  ,.  ,  ,  ,.     1  r   **&*  Weft  India 

goods  and  to  advance  him  4000/1  on  the  credit  thereof,  <jocjcs  before  tjje 

which  they  did  on  the  8th  of  Auguft,  and  he  indorfed  to  hill  of  lading  was 

them  the  bills  of  lading.    Th6  Defendants  fold  part  of  kd^ed' 
3  ./•         t  ii.r^/.i  Though  no  flop 

the  goods  fo  early  as  the  13th  of  Augu/t,  other  part  on  was  put  on  the 

the  1 8th  of  08obrr>  and  in  December  1809  they  rendered  8°°^  at  the  dock, 

an  account  of  fales  \  they  had  in  the  meantime  made  fur-  indorfee  h^nkl" 

ther  advances  to  Fletcher  on  account,  and  in  April  18 10  oy&  &«  proceeds 

they  made  him  a  payment  of  2,500/.,  which  was  not  an  ^"e^^of 

exa&  balance,  but  left  him  their  debtor  after  accounting  him. 

for  the  whole  proceeds.     It  is  ufual  for  mailers  of  fhips 

to  make  an  application  for  payment  of  freight  at  the  end 

of  two  months  from  delivery  of  the  goods,  and  it  is  alfo 

the  pra&ice,  if  goods  have  been  landed  at  the  Weft  India 

docks  without  payment  of  freight,   for  the  matters  of 

fhips  to  put  on  the  goods  what  is  called  a  ft  op,  tha;  is,  to 

require  the  officers  of  the  docks  not  to  deliver  the  goods 

until  die  freight  is  paid.     The  Plaintiff^  had  not  purfued 

either  of  thefe  meafures*      They  did  not  apply  to  the 

Defendants  for  payment  of  the  freight  till  June  18 10, 

Vol.V.  #L13  after 
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1814.         after  the  Defendants  had  ceafed  to  have  any  of  the  pro- 
>■■»*■  '  <       ceeds  of  the  cargo  in  their  hands,  when. Ae Plwnrift 
^L  requefted  to  fee  the  bills  of  lading*  which  theDtfeobsts 

Ktmtr.  -  refufed  to  permit ;  and  thereupon  the  Pla'mfifrs  a&edfct 
payment  of  the  freight*,  which  the  Defendants  alfo  re- 
fufed, and  referred  the  Plaintiffs  for  it  to  Ffstcb*rt  Ufa 
that  if  the  application  had  been  made  while  theytttaoed 
the  proceeds,  they  could  have  communicated  *hb 
Fletcher  refpe&ing  the  payment  of  the  freight,  but  that 
they  now  had  no  funds  for  that  purpofe.  The  jarj, 
under  the  dire&ion  of  Mansfield  C  J.  before  wkomtte 
a&ion  was  tried  at  the  Guildhall  fittings  after.  Mkhoth* 
term  1813,  found  a  verdict  for  the  Plaintiffs 

Shepherd,  Solicitor-General,  in  Hilary  term  r8i4»  ob- 
tained a  rule  nifi  for  fetting  afide  the  verdi£t  mad  having 
a  new  trial,  which  rule  the  Court,  {topping  Lm  and 
Beft  Serjt.  who  would  have  fliewn  caufe,  now  ctlkd  00 
the  Solicitor-General  to  fupport,  and  to  diftinguHh  this 
cafe  from  that  of  Cock  v.  Taylor,  1 3  Eafi%  399.  HereSed 
on  the  cafe  oiWHJon  v.  Kymer,  1  Maule  63*  Seta.  15;., 
as  eftablifliing  the  principle,  that,  unlefs  by  reafon  of  an 
efpecial  pra&ice  of  dealing  between  the  parti**,  no  fed 
ajfumpftt  as  was  here  contended  for  could  be  raifed:  the 
tranf a&ion  upon  which  the  prefent  a£tioa  was  founded, 
was  the  firfl  dealing  between  thefe  parties,  and  therefor* 
afforded  no  ground  for  fuch  an  inference.  Secoodh, 
that  in  this  cafe,  as  in  Wilfm  v.  Kymer,  the  goods  were 
landed  before  the  bills  of  lading  were  indorfed  to  the 
Defendants,  fo  that  the  credit  for  the  flight  was  m 
given  by  the  mafter  to  them,  but  to  the  configure  bj» 
the  fecurity  of  whofe  liability  the  mafter  had  let  tko 
come  oyer  the  (hip's  fide,  upon  which  ground  L«* 
Ellenhorough  C.J.  would  have  nonfuited  thefkittifjo 
that  cafe,  had  not  the  courje  of  deahng  b«treentk 
parties  evinced  an  implied  promi&  by  th*  DefrnAmts  » 
*      ..  •  PI 
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pay  the  freight.  When  the  mailer  of  the  (hip  delivers 
the  goods,  the  indorfee  of  the  bill  of  lading  has  an  oppor- 
tunity of  a&ing  him,  whether  the  freight  has  been  paid 
or  not :  if  he  does  not  alk,  it  is  to  be  prefumed  that  it  has 
been  paid,  the.  ufual  terms  of  a  bill  of  lading  being  fo. 
It  is  the  ufual  courfe  for  the  captain  of  a  (hip  to  give  a 
notice  at  the  docks,  called  a  (top,  to  prevent  the  delivery 
of  the  goods  till  freight  is  paid.  But  if  the  indorfee 
finds  no  (top  entered,  he  has  no  reafonable  notice  that 
the  freight  is  not  paid.  The  freight  note  is  ufually  paid 
within  two  months,  but  in  this  cafe  no  application  was 
made  to  the  Defendants,  for  payment  of  the  freight,  for 
the  greater  part  of  a  year,  nor  until  long  after  they  had 
paid  over  all  the  proceeds  to  Fletcher. 

Gibbs  C.  J.  The  three  puifne  judges  in  the  King's 
Bench  held  that  the  cafe  of  Wilfin  v.  Kjmer  differed 
from  Cock  v.  Taylor,  on  the  ground  that  it  was  a  cafe 
where  the  goods  were  delivered,  not  on  the  bill  of  lading, 
bat  upon  an  exprefs  order  from  the  principal  to  deliver 
them  to  the  broker  •,  but  they  all  three  agreed  with  Cock 
v.  Taylor,  that  if  the  goods  were  delivered  to  the  Defend- 
ant on  the  bill  of  lading,  that  would  be  fufficient  to  fup- 
port  the  a&ion.  I  conceive  the  dock  company  to  be 
agents  for  the  fliip  owners  in  delivering  out  of  the  goods; 
and  what  they  do  is  the  fame  in  effect,  as  if  it  were  done 
by  the  (hip  pwners.  They  deliver  out  the  produce  to 
the  Defendants  as  to  the  owners  of  the  bill  of  lading. 
The  Defendants  ought  not  to  pay  over  the  proceeds  to 
another,  without  receiving  from  him  the  freight.  Thefe  * 
Defendants  were  the  laft  perfons  who  ought  to  have 
done  it,  becaufe  their  own  practice  was*  that  even  when 
they  received  orders  from  another  perfon  to  land  goods, 
they  were  in  the  habit  of  paying  the  freight  for  them ; 
therefore  without  referring  to  the  more  recent  decifion 
againft  them,  which  took  place  in  the  caufe  of  Moor/on  v. 
LI  4  Kymer, 
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Kytner,  Hit.  T.  1814,  at  a  time  fubfequent  to  this  tranf. 
adion,  their  prafiice,  as  it  appeared  in  Wilfon  y.  Kymry 
proves  their  knowledge  of  the  law  that  they  ought  not 
to  pay  over  the  proceeds  without  paying  freight.  The 
Court  thirtk  it  is  impoflible  to  diftinguifh  this  cafe  from 
that  of  Cock  v.  Taylor,  therefore  the  rule  mud  be 

Difchargei 


May  1.  Lambert  v.  Liddard. 

Same  v.  Woodman. 
Same  v.  Gregory. 

Policy  at  and      TpHIS  was  an  a £1  ion  upon  a  policy  of  infurance  at  and 

oTTn^Xr^rt '  from  **™™h™*  or™Y  oth«r  P°*  or  P0**  in  ** 

or  ports  on  the  Brazils,  to.  London,  upon  the  (hip  Lion,  beginning  tbe 
coaft  of  the  Bra-  adV€nturc  on  the  termination  of  her  cruize  and  prepar- 
warrants  the  af-  in6  f°r  ner  Voyage  to  London,  with  or  without  letters  of 
fured,  if  he  cannot  marque,  with  leave  to  chace,  capture,  man  pme  or 
^go^ln/other  prizes,  and  fee  them  into  port,  but  not  to  cruize,  and 
port  or  ports  till     with  liberty  in  that  voyage  to  proceed  and  fail  to,  and 

he  get«*  cargo,  toucn  and  ftay  at  any  ports  or  places  whatfoever,  and  tc 
not  reftn<Shng  him  '  '  r  r 

to  thofe  which  lie  call,  take  in,  deliver,  or  exchange  goods  at  any  pbec  i 
inthedircacourfe  tQ  return  the  whole  premium  if  the  rifle  did  not  com- 
mand Lon^Um.  mence.  The  Plaintiff averred  that  on  the  20th  of  Augtfi 
ft  S  0/ /  the  cruize  terminated,  and  that  the  veffel  thereupon  pre- 
^       ^  pared  for,   and  departed,  'and  fet  fail  upOn  her  faid 

voyage  to  London,  in  parts  beyond  the  feas,  to  wit,  at 
Pernambuco  aforefaid,  and  that  while  fce  was  failing 
and  proceeding  on  her  faid  voyage,  flie  was  loft.  The 
fecond  count  ftated  the  lofs  to  have  happened  while  the 
vcflel   was  failing  towards  London.     In  the  fecond  of 
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thefe  caufes  the  declaration  had  been  amended  before 
the  trial,  and  it  was  now  therein  averred  that  the  lofs 
happened  "  while   the  ihip  Was  failing  on  the  voyage 
defcribed  in  the  policy."     The  Defendants  paid  the  pre- 
miums into  court.     Thefe  caufes  were  tried  before  Mans- 
field C.  J. ,  at  the  fittings  after  Michaelmas  term  1 8 1 3 ,  when 
the  evidence  was,  that  the  Lion  had  been  fitted  out  as  a  pri- 
vate (hip  of  war,  and  was  fent  to  cruize  for  three  months 
in  the  South  Seas,  with  inftru£Uons  after  that  time  to  bring 
home  a  cargo  of  merchandize.    On  the  18th  of  June  the 
cruize  terminated ;  the  veflel  was  then  on  the  coaft  of 
Brazil,  considerably    to    the  northward  of  Pernambucof 
the  matter  fent  an  officer  afhore  to  inquire  whether  a 
cargo  could  be  obtained  at  Perrjmbuto,  and  finding  that 
it  could  not,  and  having  taken  on  board  there  no  goods 
whatever,  he  flood  for  St.  Salvador,  a  port  of  Brazil, 
600  miles  to   the  fouthward,  and   more   diftant  from  *" 
London   than  Pernambucoy  intending  to  try  for  a  cargo 
there,  and  in  the   paflage  thither  the  veflel  was   loft. 
For  the  Defendant  it  was  obje&ed  that  either  the  veflel 
had  not  begun  to  prepare  for  her  voyage  to  London, 
becaufe  (he  had  taken  no  goods  on  board,  and  was  failing 
in  a  contrary  dire&ion  from  London,  and  fo,  at  the  time 
of  the  lofs,  the  rifk  had  never  attached ;  or  elfe,  if  (he 
had  failed  from  Pernambuco  on  her  voyage  to  London,  and 
the  policy  had  attached,  (he  was  bound  to  touch  at  no 
other  ports  of  the  Brazils,  unlefs  in  the  order  in  which  they 
occurred  in  the  courfe  of  the  homeward  voyage,  and  there- 
fore had  in  that  cafe  committed  a  deviation  in  (landing  for 
St.  Salvador,  which  was  out  of  the  courfe  from  Pernam- 
buco  to  London.     It  was  alfo  obje&ed  that  there  was  a 
variance  in  the  description  of  the  lofs,  inafmuch  as  the 
1  firft  count  of  the  declaration  averred  that  the  veflel  had 
fet  fail  on  her  voyage  to  London,  whereas  the  evidence 
^vas,  that  (he  had  not  failed  for  London,  but  was  loft  in 

her 
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her  voyage  to  St.  Salvador.  Nor  was  the  allegation  true 
in  the  fecond  count,  that  (he  was  failing  towards  Lxxk^ 
whereas  (he  was  holding  a  wholly  different  cooifc 
Thefe  objedions  of  a  fuppofed  variance  did  not  apply 
to  the  amended  declaration  in  the  cafe  of  Lambert  r. 
Gregory.  The  juries  found  verdi&s  for  the  Plaintiff, 
fubjelt  to  the  objections,  which  his  Lordfhip  referred. 

In  Hilary  term  1814,  Vaughan  Serjt,  in  the  two'firil 
of  thefe  caufes,  and  Copley  Serjt.,  in  the  laft,  obtained 
rules  ntfi  to  fet  afide  the  verdiSs,  and  enter  nonfuits,  01 
elfe  to  reduce  the  damages  by  the  dedu&ion  of  tk 
premiums  paid -into  court,  which  the  juries  had  by  an 
overfight  omitted  to  allow. 

Shepherd  Solicitor-General,  and  Beft  Serjt.,  in  this 
term  (hewed  caufe.  This  was  a  trading  voyage,  for  tte 
purpofe  of  collecting  a  cargo  in  the  feveral  ports  of  & 
Brazils,  not  a  voyage  dire£t  for  London.  By  the  tens 
of  the  policy,  at  and  from  Pernambuco,  or  any  port  s 
ports  of  the  Brazils,  the  aflured  had  a  right,  after  arm- 
ing at  the  firft  port  of  the  Brazils,  to  go  from  thence  to 
any  other  port,  and  fo  from  port  to  port,  in  any  order 
that  he  might  find  convenient,  (till  keeping  in  view  ths 
objeft  of  procuring  a  cargo  for  London,  till  he  had  com- 
pleted his  loading.  It  is  urged  he  had  fele&ed  Penza- 
buco  as  his  port  of  loading,  and  had  thereby  renounce! 
the  reft :  this  is  not  fo.  This  is  like  the  cafe  of  Brag 
v.  Anderfon,  ante,  iv.  229.  \  and  as  Mansfield  C.  J.  tiere 
fays,  the  Court  is  required  to  make  a  new  contract  ret 
the  parties,  and  to  fubftitute  for  «  any  port  or  ports  a 
the,  Brazils?  fuch  port  or  ports  of  the  Brazils  as  fe 
in  a  dirett  courfe  between  Pernambuco  and  London.  The 
reafon  is  the  more  forcible  here,  becaufe  no  port  of  t!* 
Brazils  lies  between  Pernambuco  and  London;  and  St.  &- 
vador  was  the  ncareft  port  to  the  Southward,  and  the 
mod  convenient  for  obtaining  a  cargo.  The  policy  at- 
tached 
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taehed  as&ritT  as  the  (hip  had  finifhed  her  cruize,  and 
arrived  at  Pernambuco;  fhe  was  from  that  time  preparing 
for  her  homeward  voyage,  and  fhe  made  no  fubfequent 
deviation.  As  to  the  fappbfed  variance,  ah  averment 
that  a  (hip  is  failing  on  her  voyage  for  London,  did  not 
mead  that  fhe  was  continually  failing  with  her  head 
right  for  London.  The  averment  was  fatisfied  if  the 
veflelhad  farted  on  a  voyage,  of  which  London  was  the 
ultimate  destination.  If  it  had  been  expreffed  «  from 
Pernambuco  to  London,  with  liberty  to  touch  at  St.  Sal- 
vador" an  averment  that  the  (hip  failed  on  cf  her  voyage 
to  London  afore&id,"  would  fufficiently  defignate  that 
voyage,  as  well  while  her  courfe  was  towards  St.  Salva- 
dor, as  afterwards.  The  fubftance  of  the  allegation  is, 
that  the  lo&  happened  while  fhe  was  failing  on  the 
voyage  in  parts  beyond  the  feasj  for  Pernambuco  is  named 
under  a  videlicet ,  and  may  be  rejected.  The  fecond 
count  rightly  describes  it  as  a  voyage  towards  London. 


*8i4. 
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LfnSf  Yaugjkan,  and  Copley,  Serjts.,  endeavoured  to 
fupport  the  rule.  The  terms  of  this  policy  are  not, 
adapted  ta  deicribe  the  adventure  on  which  the  Plaintiff 
feeks  to  recover.  The  policy  impofes  three  requifites, 
which  muft  be  complied  with  before  the  rifle  can  attach : 
i .  The  (hip  muft  have  terminated  her  cruize ;  a.  (he 
muft  have  prepared  for  her  voyage  to  London;  and, 
3.  (he  muft  be  at  fome  port  or  ports  of  the  Brazils. 
Though  the  cruizing  had  ceafed,  the  policy  had  not 
attached,  becaufe  the  (hip  was  not  preparing  to  come  to 
Lcndtm*  If  fhe  had  begun  difcharging  her  ballaft,  or 
taking  ill  her  ftores,  it  might  have  fufficed.  Neither 
•rewnat  any  port  of  the  Brazils ;  for  fhe  never 
i  iorjfe.  port  of  Pernambuco,  but  lay  off  a  long  dif- 
tante  Jo  the  Norihmrd,  and  merely  fent  an  officer  on 
ibore  4*  «bt«n  intelligence  of  a  cargo.  It  was  necefTary 
tbsk\  (be  ihoftld  have  dropped  her  anchor  in  the  port/ 

#  L  1  *  and 
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and  hare  lain  there  24  hours  in  good  ftfety  before  the 
rifle  could  attach.  If  the  policy  did  attach  at  Ptnanh 
hucoy  the  (hip  afterward*  deviated.  She  had  ceiled 
cruizing,  and  the  attired  had  elefted  her  port  of  ksi 
ing,  as  he  was  bound  to  do,  for  it  cannot  be  coo- 
tended  that  upon  this  immenfe  coaft  of  Brazil  theaf- 
lured  might  go  from  port  to  port  as  often  as  he  would: 
that  conftru&ion  would  make  the  duration  of  the  adren- 
ture  little  lefs  than  infinite.  The  aflured  eleds  a  port, 
Pernambuco,  whereby  he  renounces  all  other  ports,  ad 
he  afterwards  abandons  that,  and  goes  in  queft  of  a  new 
port,  when  he  has  no  longer  the  option.  This  if  not 
like  the  cafe  cited  of  Bragg  v.  Anderfm,  where  the  w«A 
were  at  and  from  Martinique  and  all  and  evety  of  tk 
Wejl  India  IJlands ;  the  words  of  this  policy  are  in  Ae 
alternative,  Pernambuco,  or  any  other  port,  or  ports,  p* 
from  Pernambuco  and  any  other  port  and  ports.  V* 
words  more  nearly  refemble  the  expreffioris  in  the  ok 
of  Gabrdner  v.  Senkoufe,  ante,  iiu  16.  at  and  from  Lcnc:i 
to  Trinidad,  and  any  port  or  ports  of  difcharge  is  the 
ipanijb  Main,  all  or  cither,*  with  leave  to  call  at  all  cr 
any  of  the  Weft  India  iflands  or  fettlcments,  Jamaica  vA 
St.  Domingo  excepted  :  whereupon  it  was  held  that  ftich 
ports  only  could  be  taken  as  lay  in  the  dire£t  conriV, 
and  that  they  mult  be  taken  in  the  fucceffive  order  is 
which,  they  lay  in  the  voyage.  Therefore,  even  if  As 
Court  could  read  this  policy  as  an  infurance  from  iV* 
nawbuco  «  and  n  any  other  port  «  and "  ports,  ftifl  « 
would  be  confined  to  ports  which  lie  in  the  courfe  cf 
the  voyage.  S.  P.  Hogg  v.  Homer9  1  Part  on  Inf.  6i 
edit.  394.  I  Marfb.  on  Inf.  2d  edit  191.  So,  Rentin*. 
Reeves,  B.  R.  upon  a  policy  at  and  from  the  coaft  <& 
Africa  to  England,  which  necefiarHy  included  all  pott 
on  the  coaft  of  Africa,  and  the  veflel  having  taken  cer- 
tain ports  there,  without  obferving  their  geographic*! 
ptdes*  the  obje&ion  that  Hie  had  thereby  deviated,  wa% 
p*  .    *  upon 


in  the  Firtfv-*ouliTit  Year  of  GEORGE  III. 


48s 


.upon  the  firft  trial,  overruled,  but  the  Court  granted  a 
neW  trial  thereon,  in  which,  on  the  ver/  day  before 
thefe  actions  were  tried,  the  jury  found  a  verdict  for 
the  Defendant.  As  to  the  variance,  one  of  the  Plain- 
tiffs counfel  relies  on  the  firft  count,  the  other  on 
the  fecond.  Neither  truly  defcribes  the  voyage;  the 
words  "  at  Pernamkuco?  though  laid  under  a  videlicet* 
cannot  be  rejefied,  bccaufe  they  are  material.  The  (hip 
was  not  then  on  her  voyage  to  London,  but  on  hen  voyage 
to  St.  Salvador.  She  was  no  otherwife  loft  in  .her  voyage 
to  London  than  as,  in  a  loofe  fenfe,  (he  might  he  faijd  to 
be  on  her  voyage  to  London  from  the  time  (he  firft;  left 
England;  that  is,  London  was  the  port  of  her  ultimate 
destination;  but  ihe  had  not  then  reached  the  place 
whence  her  homeward  voyage  wad  to  begin. 


1814. 
Lambert 

LlDDARQ* 


Gibbs  C.  J.  read  the  terms  of  the  policy.    The  (hip, 

as  it  appears  on  the  policy,  was  engaged  on  a  cruize  as  a 

privateer  or  letter  of  marque,  being  about  to  terminate 

her  cruize,  and  begin  a  trading  adventure,  the  allured* 

looked  to  infuring  themfelves.    No  doubt  the  parties 

might  make  a  contract,  which  would  protect  them  agajnft 

all  rifks  from  the  termination  of  their  cruize,  .while. they 

were  getting  a  cargo,  and  thence  home;    it  appears  to  us 

that  they  have  done  it.    The  captain  endeavoured  to  get 

a  cargo  at  Pernambuco,  but  failing  in  that,  he  went  for 

St.  Salvador,  and  in  the  courfe  thither  the  (hip  was  loft. 

•  The  underwriters  fay  that  the  policy  never  attached,  or 

if  it  did,  that  the  Plaintiff  has  fo  conducted  himfelf  fince 

it  attached,  as  to  forfeit  its  protection.    They  fay  the 

flrip  never  arrived  at  any  port  where  ihe  began  to  take  in 

a  cargo,  and  that  till  (he  did,  the  infurance  never  took 

effect,  and  if  this  doctrine  be  found,  the  fact  is  certainly 

true  that  ihe  never  reached  any  port  where  the  loading 

commenced.    Or,  lay  they,  if  the  policy  did  attach,  the 

ihip  was  from  that  moment  bound  to  purfue  only  the 

dixe<3 
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direft  courfe  to  London,  The  words  of  the  policy  giw, 
.  I  think,  an  anfwer  to  both  thefe  canftru&ions.  If  it  had 
been  an  infurance  from  Ptrnambuco  or  any  other  port, 
there  would  hare  been  more  color  for  the  argument;  k 
fince  the  ezpreffion  is  from  any  other  port  or  pons,  h 
certainly  was  in  the  contemplation  of  the  underwriter*, 
to  give  the  affured  liberty  to  load  from  more  pom  dim 
one;  it  was  certainly  meant,  and  the  policy  exprcfatfc 
(he  might  touch  at  more  ports  than  one;  and  4e De- 
fendants, to  fupport  their  obje&ion,  muft  argue  tb; 
if  the  Plaintiff  ele&s  Ptrnambuco,  as  his  port  of  loadings 
he  is  bound  to  confine  himfelf  to  that  one  port,  thMgH' 
he  goes  to  any  other,  he  may  go  to  one,  two,  three,  otk 
ports.  I  cannot  think  this  is  the  true  conftru&tarfd* 
policy.  The  Plaintiffs-  meant  to  proteft  themfehes  im 
the  time  of  the  termination  of  the  cruize,  and  at  aj 
port  or  ports  to  which  they  might  find  it  neceffary  top, 
in  order  to  take  in  a  cargo.  It  is  faid,  the  (Up  to  tf 
yet  preparing  for  her  voyage  for  London.  I  think  tk 
when  (he  gave  up  her  cruise,  and  fent  her  officer!  ca 
fhore  to  look  for  a  cargo,  (he  was  preparing  for  avoyap 
Jot  London.  I  am  of  opinion,  therefore,  that  the  A 
attached  at  Pernambucoy  and  that  the  (hip  not  fifiding* 
cargo  there,  (he  was,  within  the  policy,  entitled  togoo 
any  other  pott  of  BraJU,  where  (he  might  get  a  cap 
I  think  this  is  not  like  die  cafe  cited  by  my  brotl* 
Ccpky,  of  an  infurance  at  and  from  Africa  home;  that  es- 
preffion  was  by  no  means  fo  large  as  this.  Another^ 
jedion  is  taken,  that  the  declaration  does  not  correct; 
defcribe  the  lofe,  for  that  this  (hip  was  not  loft  on  kr 
voyage  to  London.  I  think  that,  confidering  die  bass 
allegation,  this  expreffioa  «  her  faid  voyage  to  bM 
fufficiently  defignates  the  voyage  from  Pernntim  * 
ony  other  port  or  ports  to  London,  fuch  as  it  had  k*n 
previoufly  defcribed.    I  think  therefore  that  tkitisno 
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objedion  to  the  declaration,  and  that  the  lofs  was  fuf- 
tained  in  the  courfe  of  the  voyage  infured. 

Heath  J.  I  am  of  the  fame  opinion.  The  policy 
had  attached.  There  is  no  pretence  to  fay  this  was  a 
voyage  of  ele&ion.  Fart  of  the  cargo  might  confidently 
with  this  policy  be  obtained  at  Pernambucoy  and  part  at 
&.  Salvador.  It  was  intended  that  all  the  ports  of  the 
South  Seas  fliould  be  open  to  the  Plaintiff  to  obtain  a 
cargo. 

Chambre  J,    I  am  entirely  of  the  fame  opinion.  The 
queftions  made  in  this  caufe  admit  not  of  the  fmalleft 
degree  of  doubt.    The  (hip  had  finiihed  jier  cruize,  and 
was  preparing  for  her  voyage  to  England*    What  pre* 
paration  was  fhe  to  make?     She  was  not  coming  in 
ballaft  to  England  ;  (he  was  to  get  a  cargo.    She  goes  to 
Pernamhuco  s    (he  enquires  there  for  a  cargo,  and  does 
not  obtain  one  \  but  can  it  be  faid,  that  while  (he  was  fo 
employed,  (he  was  not  preparing  ?    She  went  thither  for 
the  very  purpofe  of  preparing.    Not  getting  a  cargo 
there,  (he,  goes  to  another  part  of  the  coaft  for  the  fame 
purpofe.    The  policy  attached  at  Pemambuco%  and  there 
was  no  fubfequent  deviation,  (he  had' a  right  to  go  to  any 
of  the  other  ports,  to  perfe&  her  cargo,  I  therefore 
think  the  rule  muft  be  difcharged. 
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May  4. 

A  peribn  who 
difcounts  a 
forged  navy-bill 
for  another  who 
pafled  it  to  him 
without  know- 
ledge of  the 
forgery,  may  re- 
cover back  the 
money  as  had 
and  received  to 
his  ufe  upon 
failure  of  the 
confideration. 

So,  a  perfon 
who  receives 
forged  bank- 
notes in  payment. 


Jones  and  Others  v.  Ryde  and  Another. 

'T'HIS  was  an  aftlon  of  ajump/it  for  money  had  and 
received  which  was  tried  at  the  fittings  in  Lnk, 
after  Michaelmas  term  18 13,  before  Mans/MCI 
when  a  verdi£t>  was  found  for  the  Plaintiffs,  damage; 
1000L,  fubjeft  to  a  cafe,  which  in  f ubftance  was  that 
the  Defendants,  who  were  bill  brokers,  were  poffeffed  of 
a  navy-bill  which  purported  to  have  been  iffued  by  the 
tranfport  board,  and  to  bear  date,  and  have  been  regif- 
tered  on  the  17  th  of  July  1813,  and  to  be  payable  a 
the  15th  of  Otlober  18 13,  and  to  be.  drawn  on  the  trea. 
furer  of  the  navy  in  purfuance  of  a  charter-party  tf 
25  June  1808,  made  with  Meflrs.  Bell  and  /fo&oa 
behalf  of  the  owners  of  the  Wolga,  Ward  matter,  land 
to  ferve  his  majefty  as  a  tranfport,  for  payment,  ninety 
days  after  date,  to  Bell  and  Hobbs  or  their  order,  of  1875/1 
and  more  to  them,  for  intereft  thereon,  from7J«(jto 
5  Otlober  following,  when  that  bill  would  become  doa 
being  90  days,  at  3*/.  per  cent,  per  diem,  19/.  10V.  ioi» 
together  1884/.  16s.  lod.  £     /.     A. 

1884     16    10 
Deduct  property  tax         -  1     19     9 

1883     16     3 

In  both,  the  fum  of  eighteen  hundred  and  cighty-fosr 
pounds  fixteen.fliillings  and  tenpence.  On  the  33rd  of  A** 
gujl>  the  Defendants  difcounted  this  bill  with  thePlaintios, 
who  were  flock  and  bill  brokers;  they,  calculating  the  in- 
tereft upon  1 883/.  J  6s.  3</.,  the  apparent  amount  of  the 
bill,  for  53  days,  from  23  Augufi  to  15  OBober  indufive,w 
be  13/.  13/.6J.,  then  paid  the  Defendants  1870/.  2/.  pf 
as  the  difference,  and  received  from  them  die  bill.  On 
37th  Augufi  the  Plaintiffs  difcounted  the  fame  bill  vlu 
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William*)  who  calculating  the  intereft  upon  the  fame  ap- 
parent amount,  for  49  days,  from  that  day  to  the  15  th  of 
Oflbfer,  to  be  12/.  12/.  lod.  paid  them  1871/.  3/.  5J. 
•a  the  difference,  and  received  from  them  the  bill.  The 
bill  ifiued  from  the  Tranfport-office  for  884/.  16s.  10 J. 
only,  but  before  the  23d  of  Augujt  fome  perfon  had 
altered  it  by  prefixing  the  figure  1  to  the  figures 
884/*  \6s.  io</.,  and  883/.  16s.  %d.  in  the  feveral  places 
where  thofe  fums  occurred,  and  by  prefixing  the  fame 
figure  1  to  each  of  the  dates  7th  July  and  5th  O8ober>  fo 
that  before,  and  when  it  was  discounted  by  the  feveral 
above-mentioned  parties,  who  were  all  unconfcious  of 
the  alteration,  it  had  thereby  acquired,  in  the  particulars 
altered,  the  appearance  of  a  bill  for  the  net  fum  of 
1883/.  16/.  3</.  dated  17th  July  and  payable  15th  Oftober 
On  5th  OBobery  Williams  prefented  it  at  the  Navy  Pay 
Office  for  payment,  which  was  refufed  on  account  of  the 
alterations  j  upon  the  requifition  of  the  commiffioners, 
Williams  depofited  with  them,  without  the  knowledge  of 
the  Defendants,  the  altered  bill;  and  in  lieu  of  it  accepted 
from  them  a  new  bill  for  the  original  amount,  and  re- 
ceived in  difcharge  thereof  883A  i6x.  3d.  after  allowing 
il.  os.  yd.  for  the  property-tax  charged  on  the  intereft. 
Williams  thereupon  demanded  of  the  Plaintiffs  repay, 
ment  of  1 000/.,  the  difference  between  the  fum  he  had 
received  from  the  Navy  Pay  Office  and  the  fum  he  had: 
paid  for  the  bill  to  the  Plaintiffs,  which  they  repaid  him, 
and  brought  the  prefent  a&ion  to  recover  from  the  De» 
fendants  the  like  difference  of  1000/. 

Lens  Serjt.  contended  that  the  Plaintiff*  were  en- 
titled to  recover,  becaufe  to  the  extent  of  1000/.  the  con- 
fideration  upon  which  they  had  paid  the  money,  had,  with- 
out fraud  or  blame  attaching  on  either  fide,  failed.  Thr 
Plaintiffs  did  not  intend  to  fpeculate  on  the  value  of  the 
bill,  both  parties  affumed  the  value  as  a  known  quantity, 
iubje&  to  no  hazard  except  the  infolvency  of  the  parties, 

Vol.V.'  Mm  Prut 
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1814.         PriU  v»  thaliy  3  Burr.  1354.,  wa§   v«ry  diftfcpifc 

v    -  able,  for  there  the  acceptor,  who  of  all  perfww  is  the 

v.  world  ought  to  be  mod  converiant  with  his  ova  tat 

Ita*.         writing,  acknowledged  the  forged  acceptance  to  W  & 

and  paid  it.  [GMt  C.  J.  ace]    The  Plaintiffs  had  not  in 

this  cafe  the  fame  facility  of  knowing  whether  then* 

terial  parts  of  this  bill  were  genuine* 

Vaugban  Serjt.  etmtrh.  This  money  having  been  pad 
ill  mutual  ignorance  of  the  fads,  and  without  fraud  on 
either  fide,  there  being  equal  equity,  and  equal  diligence 
v  On  both  fides,  potior  eft  conditio  pofltdentis,  and  he  may  re- 
tain. This  inftrument  paffes  without  indorfement,  by  deli- 
very only ;  the  tranfaftion  was  a  mere  fale  of  the  H 
for  1870/.  zr.  94/.,  the  Plaintiff  not  requiring,  and  the 
Defendant  not  giving  any  indorfement,  warranty,  or  other 
fecurity ;  the  vendee  paffes  it  into  the  hands  of  WSm) 
who,  on  difcovering  the  defe£k,  adopted  and  made  the 
bill  his  own,  for  he  did  not  give  any  information  to,  or 
make  any  demand  on  the  Plaintiffs  or  the  Defendant, 
but  at  his  own  peril  compromifed  with  government,  vA 
voluntarily  gave  up  the  bill,  without  trying  to  enforced 
and  therefore  could  not  compel  any  repayment  from  * 
Plaintifft;  WUKams  ought  to  have  retained  theinftru- 
saent  and  endeavoured  to  recover  the  whole  appaiw* 
Contents  againft government;  if  he  had  failed  therein,^ 
aught  be  fome  pretence  for  his  and  the  Plaintiffs'  it' 
tempts  to  recover  from  thofe  from  whom  they  had  tato 
it,  but  as  he  voluntarily  gave  up  die  fecurity,  hevtf 
not  entitled  to  recover  from  the  Plaintiffs  5  and  if  tfey. 
the  Plaintiffs,  have  refunded  any  money  to  WHS**** 
they  have  paid  it  in  their  own  wrong,  and  cannot 
recover  it  from  the  Defendants,  who  came  to  tb 
KH  by  the  delivery  of  a  perfon  fince  executed  fori* 
forgery,  and  againft  whom  they  can  never  recover  orer. 
Bree  v.  Hlttech>  Doug!.  655.     Upon  fale  of  a  forg^ 
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mortgage  by  an  admmiftrator  with  the  will  annexed,  the  1814. 

confideration  foiled ;  yet  it  was  held  that  the  purchafer       ^^rtT^ 

could  boc  recover  bade  Us  money,  having  found  it  among  «. 

his  teftatort  papers,  and  parted  with  it  without  fraud.  *«* 

That  cafe  was  not  diftinguifhable  from  the  prefect.   The 

fame  argument  which  prevailed  in  Price  v.  Neale,  may 

be  prefled  here.     "  It  can  never  be  thought  unconfeien- 

tious  in  the  Defendant  to  retain  this  money,  when  he 

has  once  received  it  upon  a  bill  of  exchange  indorfed  to 

him  for  a  fair  and  valuable  confideration,  which  he  had 

font,  fids  paid,  without  the  leaft  privity  or  fufpicion  of 

forgery."    The  circumftanoe  that  the  Defendants  took 

this  bill  in  their  capacity  of  bill  brokers,  {hews  that  they 

did  not  intend  to  make  themfelves  perfonally  liable* 

The  bill  has  turned  out  to  be  of  the  value  of  883/.  1 6/.  34ft 

and  therefore  the  confideration  has  not  failed,  though  the 

value  of  the  bill  has  proved  to  be  left  than  the  Plaintiff) 

had  in  their  fpeculation  eftimated. 

Lins  in  reply.  It  is  argued  by.  the  Defendants,  that  the 
payment  made  by  government  to  Williams  was  merely 
gratuitous.  The  effect  of  the  argument,  if  conreft,  is, 
that  the  Plaintiffs  are  entitled  to  recover  from  the 
Defendants  the  whole  1883/*  16/.  3 4,  without  giving 
them  credit  for  the  fum  received  from  government,  This 
is  not  a  compromife  made  with  government  at  the  rifle  of 
he  Plaintiffs  or  of  Williams.  The  Plaintifis  could  not 
bave  refitted  the  claim  of  the  latter.  Bret  v.  Hclbtcb 
•turned  on  the  nature  of  the  ufual  covenants  for  title> 
An  acfaminiftrator  afiigning  a  mortgage  coveqants  only, 
hat  he  has  not  incumbered,  which  precludes  his  further 
('ability.  The  Defendant  has  fuffered  no  inconvenience 
y  not  having  been  earlier  confulted  refpe&ing  the  bill, 
r  neither  any  diligence  of  his,  nor  his  poflMBon  of 
*  bill  could  have  bettered  his  fituation.  The  Defen- 
se t  limfelf,  in  difcoun ting.. this  bill,  treats  it  as  * 
M  m  2  genuine 
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genuine  inftrument  for  the  whole  amount,  and  calcu- 
lates intereft  accordingly.  Both  parties  alike  have  dealt 
with  the  bill  on  that  hypothefis,  and  both  have  been  alike 
miftaken:  where  the  delufion  begins,  there  the  light  to 
retain  the  money  ends. 

»   Gibbs  C.  J.     This  is  very   diftinguifhable  from  the 
cafe  of  Price  v.  Neale,  becaufe  there  the  bill  was  paid 
by  the  perfon  who  of  all  others   was  the  bed  judge 
whether  the  acceptance  was  his  hand-writing  or  Dot, 
and  he  fays,  on  looking  at  it,  this  is  my  hand-writing  and 
I  pay  it.    The  cafe  of  Barber  v.  GingeU,  3  2$.6oM  b 
a  much  ftronger  cafe  even  than  that.     It  was  an  affioa 
on  an  acceptance  written  in  the  name  of  Ginpll;  the 
Defendant  had  not  accepted,  nor  ever  acknowledged  that 
he  had  accepted  that  bill ;  but  it  was  proved  that  he  hid 
paid  bills  with  fimilar  acceptances,  which  in  fafl  iw 
forgeries  of  his  fonj  and  Lord  Kenyn  C.J.  held  that  the  De- 
fendant, having  given  credit  to  fimilar  acceptances  in  tke 
like  courfe  of  dealing,  was  bound  to  pay  the  bill  in  ques- 
tion. The  Court  are  of  opinion,  that  the  Plaintiff  is  entitled 
to  recover  the  fum  he  feeks  to  recover  by  this  affioc; 
and  we  think  fo  on  the  ground  on  which  it  is  put  bymj 
Brother  Lens*  that  this  tranfa&ion  is  in  the  nature  of  a 
exchange  between  the  two  parties,  made  by  the  Defea- 
dant  upon  the  one  hand,  of  a  navy  bill,  profeffingtobei 
navy  bill  for  1884/.  i6s.  iorf.,  and  the  Defendant  r- 
prefenting  it  to  be  a  genuine  navy  bill  of  that  amoost, 
and  by   the  Plaintiff  on  the  other  hand,  of  a  fom  i 
money  equivalent  to  the  fum  which  would  be  paid  opos 
that  bill  when  it  (hould  become  due;  fuppofing  that  it 
were  a  genuine  navy  bill,  minus  the  intereft  for  the  one 
which  it  yet  bad  to  run.    Both  parties  were  miftakeaia 
the  view  they  had  of  this  navy  bill  $  the  one  in  rep*- 
jfenring  it  to  be  a  navy  bill  of  this  description}  thed* 
12  » 
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in  taking  it  to  be  fuch.    Upon  its  afterwards  turning  out  1814. 

that  this  bill  was  to  a  certain  extent  a  forgery,  we  think 
he  who  took  the  money  ought  to  refund  it  to  the  extent 
to  which  the  bill  is  invalid.  The  ground  of  the  Defen- 
dant's refiftance  is,  that  the  bill  'is  not  endorfed 5  and 
that  whenfoever  inftruments  are  transferred  without 
indorfement,  the  negotiator  profeffes  not  to  be  ?nfwer» 
able  for  their  validity.  This  queftion  was  much  mooted 
in  Fenn  v.  Harrifon,  3  T.  R. 757.*  and  it  is  true  to  a  cer- 
tain extent,  viz.  that  in  the  cafe  of  a  bill,  note,  or  other 
inftrument  of  the  like  nature,  which  paffes  by  indorfe* 
ment,  if  he  who  negotiates  it  does  not  indorfe  it,  he  does 
not  fubjeft  himfelf  to  that  refponfibility  which  the  in- 
dorfement  would  bring  on  him,  viz*  to  an  aftion  to  bfe 
brought  againft  him  as  indorfer j  but  his  declining  to 
indorfe  the  bill  does  not  rid  him  of  that  refponfibility 
which  attaches  on  him  for  putting  off  an  inftrument  as 
of  a  certain  defcription,  which  turns  out  not  to  be  fuch 
as  he  reprefents  it.  The  Defendant  has  in  the  prefent 
cafe  put  off  this  inftrument  as  a  navy  bill  of  a  certain 
defcription:  it  turns  out  not  to  be  a  navy  bill  of  that 
amount,  and  therefore  the  money  muft  be  recovered 
back.  Bree  v.  Holbech  is  very  diftinguifliable.  Common 
prudence  required  an  adminiftrator  not  to  take  on  him 
more  refponfibility  than  his  fituation  obliged  him  to 
incur,  viz.  to  covenant  that  he  had  a  good  title  notwith- 
standing any  aft  done  by  himfelf:  the  covenant  of  an 
adminiftrator  ordinarily  goes  no  further;  and  when  an 
a£tion  is  brought  againft  'him  for  money  had  and  re* 
ceived,  he  fays,  you  have  all  the  fecurity  againft  me 
which  a  perfon  in  my  fituation  ever  gives,  and  that  does 
not  in  the  prefent  cafe  make  me  refponfible.  Compare 
tfcis  with  the  cafe  of  Cripps  v.  Reade,  6  T.  R.  606.  cited 
i>7  my  Brother  Heath.  There  was  no  deed :  the  whole 
tetfced  in  parol,  and  the  whole  was  founded  on  the  pre- 
emption that  the  title  was  fuch  as  it  purported  to  be: 
M  m  3  it 
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1814.  it  was  not  fuch  as  it  purported  to  be,  and  therefore 
the  purchafe-money  could  not  be  retained.  lathe  prtfot 
cafe,  the  navy  bill  is  not  fuch  as  it  purported  to  he,  and 

Ryde.  therefore  the  Plaintiff  is  entitled  to  recover.  A  cafe 
fomewhat  fimilar  very  frequently  occurs  in  praftke,  <e 
which  I  {hould  not  rely  as  governing  the  law,  but  that  it 
is  faid  by  my  Brother  Lens,  to  be  fandioned  on  the 
authority  of  a  cafe  fo  decided  at  Nifi  Priw,  by  Mm- 
field  C.  J.j  namely,  where  forged  bank  notes  are  taken. 
The  party  negotiating  them,  is  not,  and  does  not  pfe 
to  be,  anfwerable  that  the  bank  of  England  (hall  pay 
the  notes ;  but  he  is  anfwerable  for  die  bills  being  fuch 
as  they  purport  to  be.  Therefore  the  Plaintiff  muft  re- 
cover the  difference. 

Heath  J.  I  am  of  the  fame  opinion*  If  a  peri® 
gives  a  forged  bank  note,  there  is  nothing  for' the  monej: 
it  is  no  payment.  In  the  cafe  of  CrippsY*  ftflfctk 
Defendant  fold  a  term,  fuppofing  himfelf  to  be  tb 
perfonal  reprefentative  of  the  deceafed,  without  eie- 
cuting  any  affignment.  Brte  v.  Holbech  was  cited  upcc 
the  trial  before  Lawrence  J.,  and  the  rule  caveat  m[& 
was  urged :  the  Court  refufed  a  rule  for  a  new  triaL 
Lord  Kenjon  C.  J.  faid  that  in  Bree  v.  Holbech  a  regukr 
conveyance  was  made,  and  no  further  covenants  vers 
to  be  added ;  but  in  the  cafe  of  Cripps  v.  RttA  d* 
whole  had  paffed  by  parol,  and  the  money,  had  bee 
paid  under  a  miftake,  and  the  adion  for  money  b& 
and  received  would  lie  to  recover  it  back. 

Chambre  J.  I  really  cannot  entertain  a  doubt  oa 
the  queftion :  if  the  Defendant's  do&rine  could  prevail, 
it  would  very  materially  impair  the  credit  of  thefe  i* 
ftruments.  They  are  not  in  pra&ice  indorfed,  (or  & 
beyond  the  firft  taker).  A  man  takes  this  fecurity 
looking,  to  the  perfons  who  are  to  pay  it;  he  tab 
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it  on  the  prefumption  that  it  is  a  navy  bill :  it  was  once 
a  navy  bill,  but  from  the  moment  wherein  it  was 
altered,  it  became  of  no  value  whatsoever.  It  is  un- 
neceffary  to  go  into  the  authorities.  I  agree  it  is  in- 
cumbent on  the  Plaintiff  to  (hew  quite  clearly  that  the 
payment  of  the  884/.  i6s.  iod.  was  of  the  mere  bounty 
and  liberality  of  government,  but  no  further.  Every 
thing  that  the  Plaintiffs  have  done,  has  been  done  for 
the  good  of  the  Defendant.  There  is  no  doubt  whatever 
that  the  judgment  ought  to  be  for  the  Plaintiffs. 

Dallas  J.  This  is  a  cafe  in  which  the  parties  are 
equal y  innocent,  and  have  equal  knowledge,  and  equal 
means  of  knowledge.  I  have  no  doubt  whatfoever  of  *- 
the  Plaintiff^  right  to  recover.  The  cafe  falls  not  only 
within  the  general  principle  that  where  a  man  has  paid 
more  than  the  thing  is  eventually  worth,  and  the  con* 
fideration  fails,  be  may  recover  it  back,  but  alfo  cornea 
within  the  exprefs  authority  of  Cripps  v.  Read**  Upon 
the  ground-  therefore  that  the  money  was  in  part  paid 
by  miftake,  upon  a  consideration  that  has  failed,  I  am 
of  opinion,  that  the  Plaintiffs  are  entitled  to  recover  it 
back. 

Judgment  for  the  Plaintiff^/    y^ 

A  fbrihr  c&  to  Jones  v.Rjde  Serjt.  contended  that  that  dr-         &V  l9*  

was  argued  on  a  fubfequent  day  cumftance  identified  the  cafe  with 

m  this  term,  on  the  forgery  of  a  Price*.  Neale,  3  Burr.  1354.  But  ^  ybv    Q     ^ 

vi&ualling  bill,  which  the  Vic-  the  Court  held  it  wai  diftiaguifh-  "  Qp    " 

tua'ling  Office  on  whom  it  was  able  from 'that  cafe,  but  not  from 

drawn,  had  paid  before  the  for-  Jvnesv.Ryde*  k 

gory  wasdifcovmd;  and  Pell  Mpnemfetteniiotik 


Bruce  t>.  Bruce. 
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My*.  ON  THE  EXCHEQUER-CHAMBER.) 

Andrews  v.  Mellish  and  Others. — In  Error. 

Under  a  policy    HPHIS  was  a  writ  of  error,  brought  to  reverfe  a  judg- 

fr0m  -^dtf  hare-  ment  °f  the  C°Urt  °f  KinSt'8  Bench»  pro"101"1^  m 

ing  porVor  ports  an  a&ion  (a)  upon  a  policy  of  infurance,  at  and  from 
in  the  Baltic,  with  London  to  the  (hip's  difcharging  port  or  ports  in  tke 
a^^oTjortf^  Baltic>  with  liberty  to  touch  at  any  port  or  ports  for 
for  orders,  or  any    orders  or  any  other  purpofe,  with  leave  to  carry,  nfe> 

other  purpofe,  m£  exchange  fimulated  papers,  and  to  feek,  join,  and 
the  (hint  in  touch-         .  °  .     r        r  ^ , 

ing  for  orders  be-    exchange  convoys,    warranted    free  from   capture  and 

fore  (he  has  feleA-  feizure  in  the  (hip'9  port  or  ports  of  difcharge,  upon 
cd  her  port  of  ,s  m  board  4e  Miner        with  liberty  to  proceed 

difcharge,  is  not  o  * 

confined  to  take  and  fail  to,  and  touch,  and  ft|*y  at  any  ports  or  places 

the  ports  in  the  whatfoever  and  wherefoever,  and  to  load  and  unload 
wh^AejIfeb  goods>  particularly  in  Sweden,  without  being  deemed  i 
the  courfe  of  the  deviation.  The  lofs  was  averred  to  be  by  capture  by  per- 
voyage,  but  may  fons  to  the  p|a;nt;  ff  unknown,  and  not  occafioned  by  cap- 
return  to  a  port  .,/,.,  ri-rt  1 
ihe  has  quitted,  for  ture  or  feizure  in  the  (hip's  port  or  ports  ot  uncharge,  a 

orders  as  to  her  fpecial  verdift  was  found,  dating  that  the  policy  was  as 
P°A^diSUl2r*  declared  on,  and  was  fubferibed  by  the  Plaintiff  in  error. 
fde£ed  her  port     That  the  (hip  with  the  goods  on  board,  in  Augufi  1810 

ttiift^cha\te  faUed  from  Lonion*  uPon  the  v°ya8e  in  ***  P01"*11*0" 
ports  only  in  their  tioned,  and  on  the  13th  of  Oftober  in  the  fame  year 
fucceffive  order-  arrived  off  the  port  of  Carl/bam  in  Sweden,  being  a  port 
in  the  Baltic  s  that  (he  went  thither  to  obtain  from  tie 
agents  of  the  perfon  interefted  in  the  goods  directions 
as  to  the  further  courfe  and  progrefs  of  the  (hip  in  &* 
voyage  infured  5  that  on  the  firft  of  November,  the  cap- 
tain received  from  the  agent  of  the  perfon  interefted  is 

(*)  See  Mellijh  y.  Andrews,   16  Baft,  3I5.  and  4  M*k*& 
Selw*  37. 

the 
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the  goods,  orders  to  proceed,  in  the  farther  profecution  1814. 

of  that  voyage,  to  Swinnetnundet  being  another  port  in 
the  Baltic  belonging  to  the  kingdom  of  Pruffia>  fituate 
higher  up  in  the  Baltic  than  Carljbom,  and  there  to  re- 
ceive fuch  orders  and  dire&ions  as  to  the  further  courfe 
and  progrefs  of  the  ihip  on  the  voyage  infured,  as  the 
agent  of  the  perfon  interefted  in  the  cargo  (hould  give 
him,  that   the   ihip   and   cargo,  in   purfuance   of  that 
order,   failed  from  Carl/ham  in  the  further  profecution 
of  the  voyage  infured,  and  on  the  8  th  of  November  ar- 
rived   off  the  port  of   Svrinnemunde,  and   waited  at  a 
diftance  from  that  port  for  orders  and  direftions  from 
the  agent  of  the  perfon  interefted  in  the  cargo,  as  to 
the  further  progrefs  and  courfe  of  the  (hip  in  the  voyage 
infured  j    that  on   the   10th  of   November  the   captaia 
received -orders  from  the  agent,  becaufe  it  was  unfafe  to 
cffeft  any  landing  there,  to  return  dire&ly  with  the  (hip 
and  cargo  to  Carl/bom,  being  the  fame  port  where  the 
Ihip  had  before  touched  for  orders,  and  there  again  to 
wait  for  orders  from  the  agent  of  the  perfon  interefted 
in  the  cargo,  as  to  the  future  courfe  and  progrefs  of 
the  {hip  in  the  voyage  infured  $  that  the  (hip  and  cargo 
on  the  fame  day,  in  purfuance  of  the  orders  fo  received 
from  the  agents  at  Swinnemunde,  failed  from  that  port 
accordingly,  and  on  the  15th  day  of  Novetzber  arrived  off 
the  port  of  Carl/ham ;  that  the  captain  of  the  (hip  fo  re- 
turned to  Carljbam  to  obtain  orders  and  dire&ions  from  the 
agents  of  the  perfon  interefted  in  the  cargo,  as  to  the  ihip's 
further  progrefs  in  the  voyage,  not  having  at  that  time  any 
fpecific  port  of  difcharge  for  the  goods  in  view,  but  mean- 
ing to  abide  fuch  further  orders  at  Carl/bam,  as  he  (hould 
there  receive,  as  to  fuch  port  of  difcharge ;  that  on  the  (hip's 
arrival  at  Carl/bam,  (he,  having  fuftained   CQnfiderable 
damage  in  the  courfe  of  her  voyage,  and  being  in  want  of 
repair,  was,  through  the  violence  of  the  winds  and  weather, 

and 
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1 8 14.  and  for  the  fafety  and  ptefervation  of  the  (hip  and  cargo, 
obliged  to  go  into  the  port  of  Carlfbmn9  and  thereto 
procure  fucfa  repairs  as  were  then  wanted  \  that  before 
fhe  could  procure  fuch  repairs,  and  while  (he  was  lying 
in  the  port  of  Carl/bam  for  fuch  repairs,  on  the  6th  of 
December  in  the  fame  year,  the  (hip's  papers  were 
feized  by  order  of  die  perfons  exercifing  die  powers  of 
government  in  the  port  of  Carl/bam,  and  the  flupvas 
thereby  wholly  prevented  from  purfuing  her  vopp; 
and  that  afterwards,  on  the  firft  of  May  1811,  and  while 
the  (hip's  papers  were  fo  detained,  the  goods  on  boad 
were  forcibly  feized,  and  confifcated  by  the  peribes 
exercifing  the  powers  of  government  in  Carljbmy  and 
thereby  wholly  loft.  After  judgment  for  the  Plaintiffs 
below,  the  Defendants  below -affigned  the  general enots. 

Taddy,  for  the  Plaintiffs  in  error,  argued,  that  evoy  ad- 
venture infured  is  limited  either  by  time  or  by  place; 
if  by  time,  the  veflel  may  roam  any  where  at  plcafw?, 
if  by  fpace,  her  courfe  k  not  limited  in  time,  but  it  U  a 
fettled  rule,  that  her  courfe  mud  not  be  retrograde,  ex- 
cept  in  the  (ingle  initance  where  exprefs  liberty  is  g*ea, 
(which  was  not  here  found),  to  trade  backwards  and  for- 
wards ;  but  that  all  the  permitCons  and  liberties  giventa 
the  veflel  mail  be  exercifed  at  the  feveral  ports  ad 
places  which  occur  on  the  voyage,  only  in  the  fuccefiw 
order  in  which  thofe  places  occur.  Although  the  liberty 
here  given  was  to  touch  at  any  port  or  ports  for  orders 
or  other  purpofe,  it  was  not  an  indefinite  liberty  tf 
going  to  them  toties  quotiei.  Clafon  v.  Simmcnds,  6 1  & 
533*  "•  Under  an  infurance  from  London  to  the  flip'* 
port  or  ports  of  difcharge  in  the  Streights,  as  h$ 
1  as  Me£ina%  with  power  to  ftop  and  ftay  at  aflf 
ports,  it  was  held  that  the  veflel  going  firft  to  Go* 
then  to  Leghorn,  and  thence  coming  back  to  Marj^ 
to  difcharge  there  a  cargo  of  lead  Slipped  W  Jd* 

fa 
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for  that  port,  was  not  protected  againft  a  lofs  by  cap- 
ture on  her  voyage  from  Leghorn  to  MarfeilUs  s  for 
that  (he  could  not  return  on  her  fteps  to  find  her  port 
of  difcharge.  So  here  the  power  to  call  at  all  ports  for 
orders  will  not  avail,  for  it  is  reftrij£red  to  ports  taken 
in  the  order  in  which  they  occur  in  the  courfe  of  the 
voyage.  Hogg  v.  Horner,  I  Marjh.  Inf.  191.  Under 
a  policy  at  and  from  Lijbon  to  England,  the  liberty  to 
call  at  any  one  port  in  Portugal,  was  held  reftri&ed  to  a 
port  in  the  direft  courfe  of  the  voyage.  The  ftate  of 
Europe  could  not  zfic£l  the  interpretation  of  the  record. 
If  the  (hip  could  make  one  retrograde  movement  in 
queft  of  orders,  no  limitation  can  be  affigned  to  the 
repetition  of  the  fame  ad,  other  than  that  which  the 
intereft  of  the  aflured  may  demand,  but  this  cannot  be 
the  rule,  becaufe'it  might  protract  the.  adventure  for  an 
indefinite  and  unreafonable  period.  No  words  could  be 
conceived  more  extenfive  than  thofe  in  which  the  Eaft 
India  policies  ufed  to  be  expreffed.  Tet  in  1  Doug.  284.,, 
the  liberty  given  in  Lavabre  v.  Wilfon,  to  touch  in  the  out- 
ward or  homeward-bound  vopge  at  the  ides  of  France 
and  Bourbon,  and  all  or  any  places  what  and  wherefoever, 
with  power  to  proceed  and  fail  to,  touch  and  (lay  at 
an^port  or  places  whatfoever  as  well  on  this  fide  as 
on-  the  other  fide  of  the7  Cape~ of  Good  Hope,  and  the 
description  given  in  Bi%e  v.  Fletcher,  ibid,  of  the  voy- 
age, at  and  from  VOrient  to  the  iflea.  of  France  and 
Bourbon,  and  to  all  or  any  ports  and  places  where  and 
whatfoever  in  the  Raft  Indies,  China,  Perfia,  or  elfe- 
where  beyond  the  Cape  of  Good  Hope,  from  place  to 
place,  and  during  the  (hip's  (lay  and  trade,  backwards 
and  forwards,  at  all  ports  and  places,  and  until  her 
fafe  arrival  back  at  her  laft  port  of  difcharge  in  France, 
being  accompanied  with  a  defignation  of  particular  ports 
to  which  the  (hip  intended  to  go,  viz.  the  ides  of 
France,  Pondicbcrrj,    and  Ch'wo%  Xh%  ifles  of  France 

and 
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1814. 


and  UOrient,  the  'terms  were  held  not  to  juftify  the 
going  from  Pondicberry  to  Bengal,  and  thence  back  to 
Pondieberry,  and  thence  to  JJOrient ;  for  that  the* 
latitude  was  reftridted  by  the  words  «  on  the  ouhrari 
and  homeward  voyage."  The  policy  in  queffa 
therefore  does  not  authorize  the  (hip  to  roam  about 
in  fearch  of  a  difcharging  port!  nor  to  take  an  inde- 
finite time  to  make  her  election,  nor  to  purine  a  retro- 
grade  courfe  in  fearch  for  orders. 


Puller,  contri,  admitted  that  the  aflured  had  not  a 
indefinite  liberty,  but  that  the  courfe  purfued  was  wMi 
the  meaning  of  the  contraft.  Though  it  to  no; 
competent  to  refer  to  the  date  of  Europe  for  the  or- 
cumftances  that  di&ated  the  terms  of  the  policy,  yet 
the  expreffions  ufed  (hewed  that  there  was  ibmene- 
ceflity  which  induced  the  parties  to  contraft  for  a  large: 
liberty  than  ufual.  It  was  not  neceffary  that  the  p 
where  the  (hip  was  to  ^receive  her  orders  (hould  beintte 
courfe  to  the  difcharging  port.  No  diftinfi  point  of  the 
Baltic  icing  named,  to  which  the  (hip  (hould  go  for 
orders,  (he  might  go  for  orders  to  the  moft  eitrni* 
point,  which  ,  would  render  it  neceffary  for  her  to  take 
a  retrograde  courfe  from  that  point  to  her  port  of 
difcharge.  Otherwife  the  liberty  given  (hould  havekea 
thus  limited,  to  call  for  orders  at  auy  port  in  the  ifefe 
provided  her  port  of  difcharge  lay  beyond  it.  Tie 
probable  duration  of  the  time  to  which  the  rift  wf 
extend,  is  a  matter  for  the  confideration  of  the  pari* 
before  they  enter  into  the  contrail,  but  it  cannot  aftfl 
the  conftrudion  of  the  policy.  If  the  liberty  {** 
had  been  abufed  by  wafting  time  in  the  Baltic^  wi* 
the  aflureds  were  waiting  for  political  changes,  tto 
would  have  been  a  good  ground  of  defence  on  ^ 
merits;  but  here  it  is  to  be  inferred  that  -the  plai*ff 
has  made  only  a  fair  ufe  of  the  policy.    Tte  & 
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differs  from  thofe,  in  which  the  patties,  by  naming  cer- 
tain ports  in  a  fucceffive  order,  have  defignated  the 
order  in  which  they  (hall  be  taken,  as  in  Beat/on  r* 
Hawartb,  6  T.  R.  531.  In  Lavabre  v.  Wilfon,  the 
liberties  given  were  abufed :  the  voyage  to  Bengal  was 
fraudulent.  The  words  "  backwards  and  forwards," 
which  are  fometimes  ufed,  would  in  effe&  of  law  add 
nothing  to  the  latitude  of  the  licence  here  given,  and 
therefore  no  argument  can  be  adduced  from  their  omi£* 
fion.  When  the  (hip  was  off  Swintumundiy  it  was  of 
necefiky  that  either  (he  (hould  have  gone  into  that 
port,  where  (he  would  have  been  captured,  or  have 
returned  to  Carljbam  for  orders.  The  limitation  of 
the  rifk  which  has  been  contended  for,  is  an  arbitrary 
affuroption :  the  terms  of  the  contra&  exprefsly  give  a 
greater  latitude. 

Toddy^  in  reply,  contended,  that  the  authorities  flip* 
ported  his  pofition,  that  all  ports  were  to  be  taken  in 
the  natural  courfe  of  the  voyage  in  which  they  lay, 
mdefs  the  parties  had  fubftituted  a  different  order  by 
inverting  the  names.  He  did  not  put  this  cafe  on  an 
abufe  of  the  liberty,  but  on  the  ground  that  the  made? 
had  no  liberty  at  all  to  fail  in  a  retrograde  courfe.  It 
might  bften  happen,  as  here,  that  the  moft  prudent 
courfe  to  be  taken  for  the  benefit  of  all  concerned, 
might  neverthelefs  avoid  the  policy. 

Gibbs  C.  J.  recapitulated  the  policy.  No  queftiori 
tfifes  in  this  cafe,  except  on  thofe  circumftances  which, 
it  is  contended,  amount  to  a  deviation.  The  fa&s  are, 
that  the  (hip  failed  from  London  to  the  Baltic  in  fearch 
of  a  port  to  difcharge  her  cargo.  She  proceeded  to 
Carljbam.  The  agent  there  of  the  affured  direfted  the 
jnafter  to  proceed  to  Swinntmunde.  He  proceeded  with 
the  (hip  to  Zmnmrnrndt)  and  was  told  by  the  agent  of 

the 
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1814.         the  afibred  at  that  place  that  he  could  not  tafdjbi 
^^u_lJ        there,  and  (houM  return  to  Carljbom  for  orders,   It 
obedience  to  thefe  dire&ions,  lie  did  return  to  Carlfa 
and  fuftained  fome  damage  in  his  way  thither }  ai 
while  he  was  repairing  it  at   Carljbam,  the  {hip  va 
feiacd  there  by  the  government  of  the  country,  and  it 
cargo  thereby  loft.    For  the  Plaintiff  in  error,  k  hi 
been  contended*  and  that  truly,  that  upon  an  infonnct 
at  and  from  London  to  the  (hip?*  dtfcbarging  pat  or 
ports,  <the  aflured  is  not  at  liberty  to  take  thofe  pom 
hi  any  order,  other  than  that  in  which  they  Ke  m  pi* 
•ceding  from  the  ierminmsa  quo  to  thefirft  of  fochpora, 
and  fo  from  port  to  port,  until  he  comes  to  die  M. 
AUb,    that  under  the  liberty  to  touch  and  (by,  tk 
aflured  cannot  touch  and  (bay  at  any  port  othenrife  tk 
in  the  above-mentioned  line.     To  all  this  we  agree.  Bet 
in  all  the  cafes  which  haVe  been  decided  on  that  pro- 
ciple,  the  fhip's  port  or  ports  of  difcharge  has  been  a 
fixed  point ;  to  fuch  cafes  the  principle  may  be  applied; 
the  fhip's  port  of  difcharge  being  fixed,  ihe  is  not  war- 
ranted  in  palling  beyond  her  port  of  difcharge,  and 
returning  to  it  again.     In  the  cafe  of  CJafonv.  Smmri, 
where  the  infurance  was  from  London  to  die  flap's  port 
of  difcharge  in  the  Streigbts  as  high  as  Jdafm,  & 
aflured  elefted  Genoa  for  his  port  of  difcharge,  by  paftcf 
MorfeUlee  and  proceeding  to  Genoa.       In  the  prete 
cafe  it  was  important  that  the  power  of  elediag  thtpfl 
of  difcharge  (hould  be  continued  to  the  very  lateft  hocr 
of  the  voyage.    It  is  evident  from  the  liberty  to  feek 
for  orders  in  any  port  or  ports  of  the  Baltic,  (withcu 
referring  to  the  knowledge  we  have  of  the  then  exiilw 
ftate  of  the  Baltic,)  that  this  muft  have  been  the  intea- 
Ckm  of  the  parties.    It  follows,  that  the  afliired  mo* 
have  had  agents  at  feveral  ports  in  the  Bate,  to  vW 
he  could  apply  his  jhip  for  orders:   at  Carf/bm^ 
matter  is  referred  to  Swmmnunde,  but  net  at  a  p* 
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of  difcharge:  it  ieonly  for  orders.  He  goes  to  Sm*n§*  1814. 
,  mutntki  and  there  receives  orders  to  go  back  again  to 
Garljbmn.  The  orders  lie  received  at  Smtmemunde  are 
fach  as  rendered  it  impoffible  for  him  to  do  any  thing 
fife,  except  to  go  for  further  orders  to  Carl/bam:  he 
does  accordingly  go  thither,  not  having  then  as  yet  ascer- 
tained what  was  to  be  the  {hip's  discharging  port ;  and 
npoft  arriving  there  he  is  taken.  We  are  of  opinion* 
that  under  a  policy  worded  as,  this  is,  the  aflured  had  a 
right  to  go  backwards  and  forwards  from  port  tP  port 
for  orders  as  to  his  port  of  difcharge,  until  his  port  of 
discharge  was  fixed :  after  his  port  of  difcharge  was  once 
filed,  then  the  principle  laid  down  on  behalf  of  the  Plain* 
tifift  in  error  would  have  applied.  For  thefe  reafons  we 
think  the  judgment  of  theCourt  of  King's  Bench  muft  be 

-  Affirmed. 


Hodgson  v.  Temple,  May  5. 

¥/jtVGHAN  Serjeant,  on  the  firft  day  of  this  term,      The  defendant 
moved  that  a  writ  of  habeas  carpus  might  iffue,  direft-  f0*^J^  ^ 
log  the  (heriffii  of  Lmdon  to  bring  up  the  defendant,  who  befog  in  cuftody  of 
was  detained  in  their  cuftody  on  an  extent  at  the  fuit  of  the  fheriffs  of 
the  crown,  in  order  that  he  might  be  rendered  to  the  J^JjJ  M 
cuftody  of  the  warden  of  the  Fleet  in  difcharge  of  his  crown,  this  Court 

held,  that  they 
could  not  grant  his  bail  a  habeas  corpus  to,  bring  him  up  and  render  him  in  their  di£ 
charge  to  the  Fleet,  without  the  confent  of  the  crown.     And  under  the  fame  circura- 
Jba%es  they  refufed  permiffion  to  enter  an  exomeretur  on  the  bail-piece. 

And  the  crown  confenting  that  the  defendant  might  be  brought  up  in  the  fherifFs 
cuftody,  and  committed  to  the  Fleet  in  difcharge  of  his  bail,  on  condition  that  he 
inoald  be  immediately  remanded  to  the  cuftody  of  the  meriffs,  this  Court  held,  that 
it  was.  not  fufficiently  clear,  that  they  had  authority  to  remand  him  to  the  cuftody  of 
the  uerifFs,  to  authorize  them  to  make  the  order. 

Thar  Court  not  having  a  crown  fide,  as  B>R.  has.  But  femb.  that  they  would  ex- 
tend thstttoie  te  the  bail  to  render  the  defendant. 
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bail  in  this  a£tion,  or  that  an  exoneretur  might  be  al- 
tered on  the  bail-piece.  The  defendant  was,  on  2d  & 
amber  1812,  arretted  and  holden  to  hail  for  14,000/.  and 
upwards,  in  this  a&ion.  His  bail  juftified  on  the  icthrf 
February  1813.  The  plaintiffs  recovered  a  verdifi  a 
the  dune  year,  and  on  the  12th  of  Janmrj  1814  ob- 
tained  final  judgment  for  15,552V.  and  cofts.  Then- 
tent  under  which  the  iheriffs  now  held  him,  was  tefte'd 
25th  ^f*#ri  1 8 14,  and  had  iffued  out  of  the  Court  of 
Exchequer  for  2000/*  at  the  fuit  of  the  crown,  op 
an  information  for  penalties  due  to  the  excife,  filed  aha 
the  Plaintiff's  a&ion  commenced,  but  before  his  retrfkt 
Vaughan  relied  on  the  authority  of  Bond  v.  1/eec,  1  Burr, 
339.,  where  Denifon  J.  refers  to  Btifev.  Sellers,  1  Sir. 641. 
and  FofterJ.  obferves,  that  that  cafe  was  founded  on  it 
ftatute  25  Ed.  3.  c.  19.  He  alfo  referred  to  FmVt 
cafe,  1  SaJk.  353.  and  Cbitty's  cafe,  I  Wilfon,  24S.,  and 
ftated  the  principle  to  be,  that  where,  without  any  defauk 
of  the  bail,  it  becomes  impoffible  that  the  bail  fhould  fur* 
render  the  defendant,  they  may  be  relieved  \  as  in  the 
cafe  of  a  felony.  A  fimilar  application  had  been  mia 
in  this  cafe  to  Gibbs  Chief  Juftice  in  the  vacation}  «*  « 
he  held  that  the  cuftody  of  the  king's  debtor  could  sot 
be  changed  without  tht  crown's  confent,  the  officers  of 
the  crown  were,  upon  the  application  of  the  bail  for  tht 
purpofe,  prepared  to  aflent,  on  condition  that  toe  &■ 
fendant  fliould  again  be  inftantly  rendered  to  the  cut 
tody  of  the  fheriff;  but  a  doubt  having  then  occurmitt 
the  Chief  Juftice,  whether,  after  the  defendant  were  occe 
taken  out  of  the  fherifPs  cuftody  and  committed  to  the 
warden  of  the  Fleet,  the  (heriff  could  be  duly  authorized 
by  a  judge's  order  again  to  receive  him,  he  referred  the 
parties  to  the  Court,  who  granted  a  rule  nifi. 


On  a  fubfequent  day  in  this  term  S&epberd,  Solictor 
General,  appeared  for  the  crown,  Be/l  tiajeaatf  ***** 

flienA 
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fnet&s  of  London,  and  Lens  Serjeant,  for  the  plaintiff 

id  the  a&ion. 

* 

*  Shepherd^  for  the  crown,  did  not  oppofe  the  prayer  of 
tfie  bail  to  relieve  themfelves  by  entering  an  exoneretur  ; 
But  he  dated  that  the  crown  had  important  objections,  * 
for  reafons  which  it  was  unneceflary  to  difclofe,  to  per- 
mitting the  Defendant  to  obtain  the  objed  of  this  ap- 
plication which  he  had  in  view,  of  changing  his  cuftody  : 
the  crown  therefore  did  not  confent  to  that  part  of  the 
rule ;    and  he  urged  that  the  Court  could  not  grant  it 
without  the  confent  of  the  crown,  Chittfs  cafe,  I  Wils. 
248.  CoateSa  cafe,  Barnes,  385.  Sandys  v.  Spivy,  Barnes % 
388.    In  Coate/s  cafe  the  cuftody  was  changed  upon 
the  confent  of  the  crown,  in  the  laft,  the  crown  with* 
holding  its  confent,  the  Court  had  refufed  to  change  the 
cuftody  of  a  debtor  of  the  crown  on  the  application  of 
his  bail.     The  cafes  of  Boife  v.  Sellers  and  French* %  cafe 
were  but  fhort  notes,  and  neither  of  them  ftated  the 
fa£t,  which,  if  it  exifted,  would  have  diftinguifhed  them 
from  this  cafe,  that  the  fubje&  had  figned  his  judgment 
before  the  crown  had   filed   its   information  \  for,  by 
Jt.  33  H.  8.  c.  39.  /  74.  fr  the  king  fliall  have  firft  exe» 
cution  againft  any  defendant  for  his  debts,  before  any 
other  perfons,  fo  always  that*  the  king's  fuit  be  taken  and 
commenced,  or  procefs  awarded  for  the  faid  debt  at  the 
fuit  of  the  king,  before  judgment  given  for  the  faid  other 
perfons.M    The  prefent  information  had  been  filed  before 
the  Plaintiff  had  obtained  his  judgment*  upon  the  date 
'whereof,  and  not  of  his  fuit  commenced,  it  depended,  whe* 
ther  he  (hould  have  priority  of  the  crown,  Butler  v.  Butler, 
X  Eajly  338.  Attorney  General*.  Alderfey,  cit.  1.  Eaft,  341. 
Some  cafes  fay  that  where  the  Courts  have  inadvertently 
taken  the  crown's  debtor  out  of  the  cuftody  of  the 
crown,  and  placed  him  in  their  own  cuftody,  there  the 
Court  of  Exchequer  has  iffued  a  writ  of  habeas  corpus  to 
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1814*  bring  him  back;  but  it  is  very  doubtful  whether,  when 
a  court  a£ks  advifedly,  and  with  a  knowledge  of  the 
fads,  the  Court  of  Exchequer  would  interfere  to  bring 
him  back.  The  ftatute  25  Ed.  3. /.  5.  r.  19*  b,  "that 
notwithftanding  prote&ions,  (made  by  the  king  to  kii 
debtors),  the  parties  which  have  a£tion&  againft  their 
debtors  fhall  be  anfwered  in  the  king's  courts  by  to 
debtors  \  and  if  judgment  be  thereupon  ghen  far  die 
Plaintiff,  or  Demandant,  the  execution  of  the  fame  jut 
ment  (hall  be  put  in  fufpence,  till  gree  be  male  to  tie 
king  of  his  debt/1  That  ftatute,  fo  far  from  gnring  any 
power  of  furrendering  the  Defendant  in  difchargeofLa 
bail,  prevents  the  Plaintiff  from  having  execution  till  k 
crown  is  fatisfied.  The  Court,  therefore,  would  ws 
take  this  Defendant  out  of  the  cuftody  of  the  foriiij 
unlefs  they  were  affured  that  they  could  legally  renuad 
him  to  the  fame  cuftody. 

JSe/}  Setjt.,  for  the  (heriffs,  urged,  that  it  was  on* 
ceffary  either  to  enter  an  exoncrrtur}  or  to  bring  vp  ^ 
furrender  the  Defendant ;  there  was  a  third  code, 
which,  he  prayed,  might  be  adopted,  by  fufpendingi 
time  for  the  bail  to  furrender  the  principal,  until  after  k 
crown  (hould  be  fatisfied  its  debt,  and  the  Defend 
enlarged  from  his  imprifonment  at  the  king's  to;  * 
was  done  in  the  cafe  of  The  King  v.  Fcartu>  who « 
tried  before  Heath  J.  at  Kingston  affizes,  for  an  atwp 
to  fet  fire  to  his  houfe,  and  was  fentenced  to  two  p 
imprifonment*  Bail  had  been  put  in  for  him  in  fe^ 
fuits,  and  Beft  had  obtained  a  rule  from  this  Court,  * 
that  he  (hould  be  furrendered  in  difcharge  of  his  b^» 
for  he  knew  they  were  not  entitled  to  it,  becaufe  fe 
Plaintiffs,  after  the  expiration  of  the  two  years,  irf 
have  a  right  to  require  the  poffefflon  of  his  perfon ;  H 
that  the  time  for  rendering  him  (hould  be  enbrgedj 
until  after  the  term  of  his  imprifonment  ftouM  m 
*7 


in  the  Fiftmouoth  Year  op  GEORGE  m. 

expired*  The  warden  of  the  Fleet  alio  would  be  pot 
imto  great  difficulty  by  the  committal  of  the  prifoner  to 
his  cuftody,  unlefs  the  Plaintiff  chofe  to  carry  his  caufe 
thither,  which  he  might  do.     # 
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Lens,  for  the  Plaintiff,  declared  him  to  be  content 
with  the  cuftody  in  which  the  Defendant  now  was,  the 
Plaintiff  not  being  fatisfied  that  he  fliould  be  a  gainer 
by  waving  his  execution,  and  coming  in  under  a  coin- 
million  of  bankrupt  which  had  iffued  againft  the  De- 
fendant.   The  Plaintiff  was  confcious  he  had  no  priority 
in  the  date  of  his  judgment,  over  the  crown,  nor  did  he 
attempt  to  fet  up  any  other  priority.     He  came  not 
to  aflc  any  thing,  but  only  to  watch  that  his  rights 
were  not  infringed.      The  bail  could  not  compel  the 
Plaintiff  to  ele£t  the  Defendant's  body  in  fatisfa&ion  of 
his  debt :  if  they  found  the  Defendant  in  fuch  a  fitua- 
tion  that  they  were  able  to  render  him,  they  might  do 
foj  if  they  found  him  in  fuch  a  fituation   that  they 
could  not  render  him,  they  could  not  therefore  other- 
wife  exonerate  themfelves.    The  prefent  proceeding  of 
the  bail  againft  the  Plaintiff  was  in  invitum.    The  Plain- 
riffs  wiflied  at  prefent  to  be  'quiet,  and  await  the  event, 
which  they  had  a  right  to  do.     Sharp  v.  Sheriff,  7  T*  R* 
116.    The  Defendant  was  taken  on  a  charge  of  murder 
committed  in  Ireland ;  if  he  were  condemned,  the  re- 
fponfibility  of  the  bail  would  be  at  an  end,  yet  the  Court 
would  not  enter  an  exoneretur  on  the  bail-piece.    So,  in 
the  cafe  of  Folkein  v.Cretico,   13  2^,457.  though  the 
defendant,  an  alien,  \tas  in  the  a£tual  cuftody  of  a  mef* 
fenger,  and  about  to  be  immediately  fent  out  of  the 
country  under  the  alien  a&,  the  Court  refufed  either  to 
permit  an  exoneretur  to  be  entered,  or  to  grant  a  writ  of 
habeas  corpus.     The  Court  will  not  relieve  the  bail  in 
this  fummary  way  upon  the  mere  ground  that  they  are 
•ntitkd  to  no  other  relief.    Neither  the  Court  nor  the 
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themfelves.  The  circumftances,  as  they  are  prtfenfri 
to  the  Court  are  thefe  :  the  a&ion  of  the  Plaintiffs,  in 
which  the  perfons  who  make  the  prefent  application 
became  bail,  was  commenced  before  the  information  wis 
filed,  on  which  the  crown  hale  obtained  judgment  and 
taken  the  Defendant  in  execution  under  an  extent;  ta 
the  information  of  the  crown  was  filed  before  dx 
Plaintiff  recovered  judgment  in  that  adion ;  thePhnrifs 
however  recovered  judgment  in  that  aftion,  before  tk 
crown  obtained  judgment  on  their  information.  Tx 
crown,  having  obtained  judgment  on  the  informal, 
took  the  Defendant  under  an  extent;  and  underdo: 
extent  he  was  in  the  cuftody  of  the  fherifrs  of  lot 
The  bail  then  applied  to  the  officers  of  the  crown  far 
their  confent,  that  the  Defendant  might  be  brought  0? 
by  habtas  corpus  in  the  cuftody  of  the  (heriffs  of  Lab 
and  furrendered  to  the  cuftody  of  the  wardens  of  it 
Fleet  in  difcharge  of  his  bail.  The  officers  of  the  enra 
refufed  to  grant  their  confent  unconditionally,  but » 
willing  to  grant  it  on  the  condition  that  the  Defend 
(hall  be  inftantly  remanded  to  the  cuftody  of  the  fceriS 
of  London.  The  confent  of  the  crown  being  only  cor- 
ditional,  that  confent  is  not  given  if  the  condition  ana* 
be  complied  with.  As  to  die  requeft  of  the  bail  fa 
entering  an  exmeretur  on  the  bail-bond,  it  is  clear  tfc 
the  bail  are,  not  entitled  to  that  part  of  the  requeft.  Tk 
rule  which  the  Courts  have  obferved  is  this:  where 
there  is  no  objection  to  committing  the  principal  to  the 
cuftody  of  their  own  officer,  there  the  Court  will  enter 
the  exoneretur  <  inftead  of  going  through  the  procefsoJ 
Winging  up  and  remanding  the  Defendant,  they  vft 
without  going  through  all  the  intermediate  iteps,^ 
fider  it  as  if  the  thing  had  been  done,  becaufe  they  at 
do  it  j  but  otherwife  they  will  not  grant  this  id* 
gence.  A  fimilar  application  was  made  to  the  Own  of 
King's  Bench  in  the  cafe  of  Fotiein  v.  Cretia,  where  * 
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Defendant  was  in  the  cuftody  of  a  mefienger,  and  about  to 
te  font  out  of  the  kingdom  under  the  alien  aft,  and  it  was 
refilled.  It  was  refufed  upon  the  principle,  that  where  there 
is  a  poffihility  of  a  Defendant  being  placed  in  a  condition 
in  which  he  may  be  furrendered  in  difcharge  of  his  bail, 
the  Court  will  not  order  an  exoneretur  to  be  entered  on 
the  bail-piece.    The  Court  will  grant  that  relief  to  the 
bail  only  in  cafes  where  the  Defendant  is  placed  irre- 
coverably out  of  their  reach :   in  the  cafe  of  Follein  r. 
Cretico  the  Court  determined,  that  if  die  Defendant  had 
at  that  time  been  a£tually  fent  out  of  the  country,  the 
bail  would  have  been  entitled  to  an  exoneretur,  but,  as  it 
was  in  that  cafe  pof&ble  that  the  Defendant  might  be 
again  fet  at  large,  the  Court  refufed  to  do  it.    So  here : 
the  Defendant  is  not  irrecoverably  out  of  the  reach  of 
the  bail :  the  Defendant  is  in  cuftody  at  the  fuit  of  the 
crown  under  an  extent,  for  a  debt  due  to  die  crown  ; 
yet  it  is  poffible  he  may  pay  the  debt  to  the  crown,  and 
difcharge  himfelf  out  of  that  cuftody.    The  Court  will 
not  prefume  that  he  never  will,  or  that  he  will  always  be 
unable  to  pay  that  debt.    The  Court  therefore  fees  no 
ground  for  entering  an  exoneretur  on  die  bail-piece. 
The  next  part  of  the  application  which  the  bail,  founding 
therafelves  upon  the  conditional   affent  of  the  crown, 
pray  for,  is,  that  the  Defendant  may  be  brought  up  in 
the  cuftody  of  the  fheriff*  of  London,  and  rendered  to 
the  cuftody  of  the  warden  of  the  Fleet  in  difcharge  of 
his  bail,  and  that  he  may  then  inftantly  be  remanded  to 
the  cuftody  of  the  (heriffs  of  London  t  this  is  prayed  for, 
with  the  underftanding  that  it  cannot  be  done  without 
the  confent  of  the  crown,  and  the  crown  will  not  con- 
tent upon  any  other  terms ;  therefore  there  is  neceflarily 
added  a  further  requeft,  that  the  Court  will  alfo  do  that, 
without  which  the  crown  withholds  its  confent.    This, 
if  it  could  be  done,  would  remove  ,all  difficulty  %   and 
the  Court  would  readily  grant  it,  if  it  were  clear  that 
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they  had  authority  to  do  it.  But  whether  it  ean  be 
done  with  that  confent,  is  fo  ferious  a  queftion  to  other 
parties,  and  fuch  difficulties  hang  on  it,  that  the  Cor. 
will  not  take  upon  themfelves  to  make  fuch  an  order. 
Several  cafes  have  been  cited,  to  ftiew  that  the  Cocrt 
have  the  power  immediately  upon  the  furrender  of  tbe 
party,  to  remand  him  to ,  the  cuftody  out  of  which  he 
had  been  taken,  Yergetts  cafe,  a  Sir.  1217.  $*&"< 
Dunn9  4  Burr.  2034.,  and  John  Taylor's  cafe,  3  Esfi} 
232. :  but  it  is  to  be  obferved,  that  thofe  are  all  criminal 
cafes  occurring  in  the  Court  of  King's  Bench,  and  iris 
certain  (hat  the  Court  of  King's  Bench  has,  in  other 
cafes  befides  thofe  cited,  where  a  perfon  in  criminal 
cuftody  has  been  brought  up  by  habeas  corpus,  vA 
furrendered  in  difcharge  of  his  bail,  and  com- 
mitted by  the  Court  to  the  cuftody  of  the  marfhal, 
immediately  remanded  him  to  the  cuftody  in  which  be 
was  before  he  was  removed  by  the  habeas  corpus,  B« 
in  all  thofe  cafes,  both  the  procefies*  as  well  the  writ  of 
habeas  corpus,  as  the  rule  for  remanding  the  prifoner  to 
the  cuftody  out  of  which  he  was  brought,  are  taken  out 
on  the  crown  fide  of  the  Court  of  King's  Bench;  audit 
was  determined  in  the  cafes  of  Fowler  v.  Dunn  and  of 
John  Taylor,  that  they  could  not  be  taken  out  but  on  the 
crown  fide.  The  Defendant  is  brought  before  the 
Court  of  King's  Bench  as  a  criminal :  he  is  in  the  cuftody 
of  that  Court  as  a  criminal  \  and  that  Court,  after  they 
have  committed  the  prifoner  to  the  cuftody  of  the  ntf' 
(bal,  as  the  Court  of  the  firft  criminal  jurifdiaianintk 
kingdom,  have  authority  to  fend  him  to  any  other  cn* 
nnnal'  cqftody  in  the  kingdom,  which  they  mayj^p 
the  fitteft  for  his  reception,  and  for  fecuring  hi*  *> 
anfwer  the  purpofes  of  juftice  (a) ;  and  it  is  becaufe 
they  are  a  Court  of  criminal  jurifdi&ion,  that  they  ex- 

(a)  White  and  Another  againft  72r  JG*/,  Dm*  JVw.  xfth  ** 
1*09$  in  Error.  ., 

ercifc 
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jercife  the  power  of  remanding  tne  party  when  fo  brought 
up.  This  accounts  for  the  cafes  where  a  party  has 
been  brought  up  by  habeas  corpus  from  under  a  criminal 
charge,  and  has  been  remanded  to  the  cuftody  out  of 
which  he  was  taken.  But  fee  how  that  Court  condu£k 
themfelves  where  a  party  has  been  brought  up  before 
them  by  habeas  corpus*  when  he  is  charged  in  cuftody 
only  in  a  civil  fuit !  In  none  of  thofe  cafes  does  it 
appear  that  the  Coutt  of  King's  Bench  has  ever  re- 
manded the  party  to  the  cuftody  from  which  he  had 
been  taken.  They  have  confidered,  that  if  they  do  allow 
the  habeas  corpus  >  and  commit  the  Defendant  to  the 
cuftody  of  ,the  marfhal,  the  crown  may  have  a  habeas 
corpus  to  carry  him  back  to  the  cuftody  from  which  he 
had  been  taken,  but  they  have  never  removed  him  to 
any  other  cuftody,  leaving  him  fubjeft  to  the  claims 
which  the  crown  had  on  him.  If  the  crown  has  placed 
the  Defendant  in  the  cuftody  of  the  marfhal,  the  Court 
of  King's  Bench  has  fuffered  him  to  remain  in  the 
cuftody  in  which  he  is  fo  placed.  In  Chittfs  cafe  they 
held  that  the  Attorney -General  muft  obtain  a  habeas 
corpus  from  the  Exchequer,  and  the  marfhal  ftiould 
return  it  to  that  court*  who  might  then  recommit 
Chitty  to  the  Fleet.  I  can  hardly  think,  notwithftanding 
the  diBum  in  Sandys  v.  Spivy,  that  this  is  confined  t* 
thofe  cafes  in  which  it  is  done  inadvertently.  In  one 
cafe  the  Defendant  was  in  cuftody  under  an  extents 
he  muft  have  been  brought  up  charged  with  that  extent ; 
an  extent  can  iffae  only  ar*  the  fuit  of  the  crown,  yet 
the  Court  permitted  him  to  be  furrendered  in  difcharge 
of  his  bail*  They  could  hardly  fail  to  advert  to  the 
circumftance  that  the  Defendant  was  firft  in  cuftody  on 
the  part  of  the  crown :  yet  it  was  (aid  the  crown  might 
apply  to  the  Court  of  Exchequer  to  remove  him  to  the 
cuftody  out  of  whjch  he  had  been  taken.  But  I  mention 
this  only  incidentally,  for  it  does  not  apply  to  the  points 

which 
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which  are  contended  in  the  prefent  cafe.  Looking 
therefore  to  the  principle  upon  which  reft*  the  authority 
of  the  cafes,  wherein  the  Court  of  King's  Bench  law 
remanded  the  party  to  the  cuftody  out  of  which  be  has 
been  taken,  and  feeing  that  no  authority  has  been  cited  to 
(hew  that  this  Court  has  ever  done  that,  which  by  this  put 
of  the  rule  is  this  day  afked,  and  feeing  how  the  Court  of 
Sling's  Bench  have  conduced  themfelves  when  the  pro- 
ceedings were  on  the  civil  fide,  we  do  not  fed  our- 
felves  authorized  to  grant  that  part  of  the  application, 
which  prays  that  the  Defendant  may  be  brought  up  to 
be  furrendered  to  the  cuftody  of  the  warden  of  the 
Fleet  in  difchar^e  of  his  bail,  and  then  remanded  to  the 
cuftody  of  the  (heriff  of  London,  inafmuch  as  it  is,  at  the 
leaft,  very  doubtful,  whether  we  have  that  power.  Iff 
therefore,  the  general  relief  which  the  bail  aflc  for  canMt 
be  granted  without  the  confent  of  the  crown,  then  under 
the  circumftances  of  this  cafe,  it  cannot  be  granted  it 
all ;  becaufe  the  crown  refufes  its  confent,  except  upoa 
a  condition,  which  this  Court  cannot  enable  the  bail  to 
comply  4rith.  This  leads  to  the  only  remaining  queftioo, 
which  is,  whether  the  bail  are  entitled  to  what  they 
a(k  without  the  confent  of  the  crown.  Several  cafe 
have  been  cited  for  the  purpofe  of  (hewing  that  the  bail 
are  entitled,  under  the  peculiar  circumftances  of  th» 
cafe,  to  bring  the  party  up  from  the  cuftody  in  vKi 
the  crown  has  placed  him,  and  to  have  him  furrendered 
in  difcharge  of  his  bail,  and  that  it  is  to  he  left  to  tie 
crown  afterwards  to  apply  for  any  relief  which  the 
crown  may  think  itfelf  entitled  to  have,  in  the  ftape  of 
a  habeas  corpus,  for  remanding  the  prifoner.  It  is  ad- 
mitted, that  generally  the  crown  is  entitled  to  choofetk 
cuftody  in  which  it  (hall  keep  its  own  prifoner,  and  th# 
no  fubjeft  cap  remove  him  out  of  that  cuftody.  to 
behalf  of  the  crown  two  cafes  were  cited  to  profcfe 
and  which  do  prove  it;  Coates's  cafe,  and  W;/Vl 
Spivey*  In  both  thofe  cafes  the  Plaintiff  wifhed  to* 
'  mo« 
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move  the  prifoner  from  the  cuftody  in  which  the  croWn 
bad  placed  him,  and  the  Court  held  the  fubje£k  had  no 
right  to  do  that;  and  in  the  latter  of  thefe  cafes  the 
Court  enters  into  a  confideration  of  the  dates  of  the 
refpe&ive  proceedings  of  the  crown  and  the  fubjed,  but 
having  (hewn  that,  if  it  were  neceflary,  the  crown  has 
the  priority  in  time,  the  Court  adds,  "  This  is  not  a 
queftion  of  priority."  So,  neither  is  the  priority  of  fuit  . 
of  any  importance  in  this  cafe.  The  Defendant  is  the 
prifoner  of  the  crown,  and  he  being  fuch,  no  fubje£tf 
though  he  would  otherwife  have  a  right  to  take  him  into 
cuftody,  has  a  right  to  remove  him  from  the  cuftody  in 
which  the  crown  has  placed  him.  Thefe  two  cafes  are 
authorities,  then,  that  the  Plaintiff  in  a  fuit  has  not,  under 
any  circumftances,  a  right  to  remove  the  Defendant  from 
the  cuftody  of  the  crown,  without  the  confent  of  the 
crown,  even  though  the  fuit  of  the  fubjeft  may  have  been 
firft  commenced.  But  in  order  to  (hew  that  the  bail  are 
entitled  under  the  circumftances  of  this  cafe  to  that 
which  they  afk  for,  two  or  three  authorities  are  cited, 
very  hard  to  underftand ;  one  of  them  is  French'*  cafe  in 
Salheld.  There  the  Defendant,  who  was  in  cuftody 
under  an  extent,  was  brought  up  to  be  furrendered  in 
discharge  of  his  bail;  and  the  reafon  given  why  the 
Plaintiff  might  remove  him  is,  becaufe  he  had  a  priority 
of  fuit.  In  the  margin  is  added,  (by  fome  editor  pro- 
bably with  a  view  to  later  cafes)  a  reference  to  the ' 
ftatute  25  £•  3.  c.  19.  In  the  next  cafe,  Boife  v.  Setters, 
1  Str.  641.  the  fame  queftion  arofe,  and  the  removal  of 
the  Defendant  was  refifted  by  the  Attorney-General : 
but  it  was  infilled  the  bail  were  entitled  to  what  they 
afked,  under  the  ftatute  25  E.  3.  c.  19.  and  what  they 
aiked  was  granted  upon  the  ground  of  the  fubje£fc's 
priority  of  fuit,  without  reference  to  the  date  of  the 
refpe&ive  judgments  of.  the  crown  and  the  fubjeft. 
Cbittj*  cafe  alfo  was  cited :  there  it  does  not  even  appear 

that 
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that  there  was  a  priority  of  fuit :  therefore  if  one  might 
conje&ure,  either  there  mud  have  been  in  that  cafe 
fome  conditional  confent  of  the  crown,  or  fome  inad- 
vertence  of  the  Court,  or  we  poffefs  a  defe&ive  report  of 
the  cafe.  Bond  v.  Ifaac  is  very  diftinguifhable  from  the 
prefent  cafe,  becaufe  there  the  farty  was  an  imprefled 
man,  and  was  taken  out  of  the  cuftody  of  the  keeper  of 
the  Savoy,  who,  it  was  well  known,  would  be  ready  to 
receive  him  again ;  but  it  is  cited  as  an  authority  re- 
cognizing the  principle  that  the  fubjefk  might  take  the 
Defendant  out  of  the  cuftody  of  the  crown,  where  the 
fubjeft  had  priority  of  fuit;  and  certainly  Dm/ml. 
does  there  refer  to  the  cafes  which  I  have  mentioned, 
and  Fojfcr  J.,  following  Denifon>  ftates  that  the  bail  are 
entitled  to  the  relief  they  afk  for  under  the  ftatute 
25  Ed.  3.  I  have  looked  into  that  ftatute,  and  all  my 
brothers  have  done  the  fame,  and  we  cannot,  after  the 
mod  attentive  examination,  find  therein  the  flighted 
colour  for  the  pofition.  Before  the  time  of  that  aft,  as  it 
appears  by  the  rtcital  in  the  preamble,  if  the  .debtor  of 
die  crown  could  procure  the  crown  to  commence  pro- 
cefs  againft  him,  while  that  was  pending,  it  was  a<pro- 
teftion  againft  the  claims  of  all  others,  till  this  ftatute 
ena&ed,  that  notwithftanding  fuch  prote&ions,  the 
parties  which  had  a&ions  in  the  king's  courts  againft 
their  debtors  fhould  be  anfwered  in  the  king's  courts  by 
their  debtors,  and  if  judgment  were  thereupon  given  for 
the  Plaintiff,  the  execution  fhould  be  put  fn  fufpence 
till  gree  were  made  to  the  king  of  his  debt.  But  that 
ftatute  only  applies  to  what  fhall  be  done  up  to  the  tine 
of  execution  j  this  cafe  is,  upon  the  queftion,  what  (hall 
be  done  after  execution.  The  ftatute  applies  to  the 
Plaintiff  himfelf $  and  it  plainly  appears  by  the  two  cafes 
in  Barnesi  that  the  Plaintiff  himfelf  cannot  remove  the 
Defendant  from  the  cuftody  of  the  (heriffs  of  London® 
the  cuftody  of  the  warden  of  the  Fleet.    If  then  the 

Plaintiff 
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Plaintiff  himfelf,  to  whom  alone,  and  to  whofe  interefts 
the  ftatute  looks,  could  not  do  this  under  that  ftatute, 
how  can  it  be  contended  that  the  bail  are  entitled  fo  to 
do  ?  We  therefore  cannot  difcover,  any  mode  in  which 
this  do&rine  of  the  Court,  that  where  the  fubjeft  ha* 
priority  of  fuit,  the  bail  have  a  right  to  remove  the  De- 
fendant, can  be  fupported  under  the  ftatute  .of  25  Mi.  3. 
nor  can  we  difcover  any  other  ground,  on  which  that 
decifion  can  be  fupported.  We  therefore  are  of  opinion 
that  we  cannot  grant  the  thing  required,  to  take  the 
Defendant  out  of  the  cuftody  wherein  the  crown  hat 
placed  him,  in  order  to  furrender  Jxim  in  discharge  of  his 
bail,  without  any  confent  of  the  crown.  It  does  not 
however  follow,  that  the  bail  are  without  relief. 
The  Plaintiffs  are  not  to  underftand  that  they  can  pro- 
ceed againft  the  bail  to  fix  them  ;  there  are  material 
difficulties  in  the  way  of  that  proceeding,  which  I  need 
not  now  point  out :  the  Plaintiff,  it  is  hoped,  will  not 
attempt  it.  If  the  bail  apply  to  the  Court  to  enlarge  the 
time  for  them  to  furrender  the  Defendant,  we  (hall  grant 
them  any  reasonable  time  that  they  may  afk:  it  is 
true  they  will  be  (till  under  this  difficulty,  notwith- 
ftanding  the  enlargement  of  the  time 5  that  poffibly  the 
Defendant  may  difcharge  the  debt  to  the  crown,  get  out 
of  that  cuftody,  and  elude  his  bail ;  but  this  is  no  more 
than  what  the  bail  are  at  all  times  fubjeft  to,  and  from 
that  liability  we  cannot  relieve  them,  {a) 

Rule  difcharged. 
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{a)  In  the  coorfe  of  the  argu- 
ment, Heath  J-  mentioned  a  cafe 
on  the  Oxford  circuit,  where 
BullerJ.  had  granted  the  relief 
which  was  here  denied,  but 
Cbambre  J.  and  the  reft  of  the 


Court,  agreed  that  it  probably 
mult  have  proceeded  on  the 
ground  of  the  miftaken  do&rine 
laid  down  in  Boife  v.  Sellers  and 
Bond  v.  Ifaact  and  they  confides* 
ed  it  as  of  no  weight* 
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M*j  5-  Whitehead  v.  Clifford. 

l     />      If  a  landlord  in  HPHIS  was  an  a&ion  for  the  ufe  and  occupation  of 
?^^^^^^^  a  houfe,  which  was  tried  at  the  Middlefix  firings 

f24*        ^°m  h"  tenant  die  after  laft  Michaelmas  term,  before  Mansfield  C.  J.,  when, 

key  of  the  houfe     after  the  Plaintiff  had  proved  that  the  Defendant  had 
— *^  demiiedy  under  a 

parol  agreement     been  tenant  from  year  to  year  of  the  Plaintiff's  houfe, 

that  upon  her  then  tfce  Defendant  proved  a  parol  agreements  that  the  Phin- 
feffion,  the  rent  tiff  would  give  up  his  claim  to  the  rent,  on  the  Defend* 
fliall  ceafe,  and  the  ant's  giving  up  immediate  poflVflion  in  the  middle  of  the 
never  afterwards  qUarter:  both  parties  accordingly  went  before  a  magif- 
mifes,  he  cannot  trate,  and  the  Defendant  then  gave  up  the  key,  whkh 
^frl  ■?  M '  **"  the  Plaintiff  accepted,  and  the  Defendant  was  never  after 
occupation  of  the  ^at  t*me  *n  ^c  poffeffion  of  the  premifes.  The  Plaintiff 
houfe,  for  the  time  fought  to  recover  for  a  time  fubfequent  to  his  refuming 

SSSto^Ae  tar   ***  key  J  ani  he  infifted  **  *e  tenancy  wa9  not  ^^ 
'     ,  *  determined,  by  reafon  of  the  ftatute  of  frauds ;  and  cited 

fd^jf^f'  Mollet  v.  Broy»e,  2  Camp.  1 03.     Mansfield  C.  J.  referred 

t  the  queftion,  fubjedi  whereto  the  jury  found  a  verdict 

for  the  Defendant. 

Beft  Serjt.  in  Hilary  term  18 14  had  obtained  a  rule 
nifi  to  fet  afide  this  verdift,  and  enter  a  verdift  for  the 
Plaintiff;  againft  which 

Vaughan  Serjt.  now  {hewed  caufe.  As  a  lefs  ieafe 
than  three  years  may  be  created,  fo  may  it  be  funec- 
dered,  without  writing. 

Befi  in  fupport  of  his  rule.  A  contraft  muft  be 
mutual  to  be  binding.  There  being  no  written  furreD- 
der,  the  delivery  of  the  key  would  not  have  prevented 
the  tenant  from  recovering  it  back  («);  and  as  the  DeW- 

(«)  See  the  next  cafe* 

ant 
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int  might  by  procefs  of  law  have  retained  her  poffeffion, 
To  (hall  the  Plaintiff  have  an  a&ion  for  his  rent. 


GibbsC.  J.  The  claufe  of  the  ftatute  of  frauds 
which  reftri&s  eftates  created  by  parol,  to  three  years* 
has  nothing  to  do  with  that  which  requires  furrenders 
to  be  in  writing.  In  Mollet  v.  Brayne  both  parties  did 
not  aft  on  the  parol  notice  to  quit,  but  the  tenant  only. . 
The  prefent  a&ion  can  never  fucceed.  The  a&ion  for 
ufe  and  occupation  depends  either  upon  a&ual  occupa- 
tion, or  upon  an  0  upation  which  the  Defendant  might 
have  had,  if  (he  had  not  voluntarily  abftained  from  it. 
Here  the  Plaintiff  himfelf  takes  pofleffion  of  the  houfe, 
and  makes  tHe  profit  of  the  premifes ;  and  it  was  there- 
fore impoffible  for  the  Defendant,  during  the  fame  time, 
to  have  ufed  and  occupied  the  premifes,  if  flie  would. 
As  to  the  cafe  in  Campbell^  it  is  very  different  from  this, 
and  we  do  not  throw  out  any  opinion  againft  it  5  but  . 

when  the  like  circumftances  arife,  it  will  be  proper  to    4^  *C  jr 

confider  them. 

Rule  difcharged. 


Doe,  on  Demife  of  Read  and  Another,  Aflignees 
of  Westlake,  a  Bankrupt,  v.  Ridout. 

T'HIS  ejeftment  was  tried  at  the  Wincbtjter  fpring 
affizes  x  8 1 2,  before  Cbambre  J.,  who,  in  his  fumming 
up,  ftated  to  the  jury  that  it  was  brought  to  recover  pof- 
feffiort  of  a  farm,  of  which  the  bankrupt  had  formerly  been 
tenant,  and  the  Plaintiffs  contended  that  he  ftill  was  tenant* 
He  had  entered  on  it  at  Michaelmas  1 8 10,  and  was  there- 
fore, at  leaft,  a  tenant  from  year  to  year,  which  relation 
could  only  be  determined  by  a  proper  legal  notice  to  quit, 
or  by  a  legal  furrender.  A  witnefs  ftated  that  Weftlakey  be- 
ing embarraffed,afligned  the  farm  by  parol  to  his  leflbr,  who 
was  the  Defendant;  but  that  it  not  being  a  profitable  time 

for 


A  tenancy  from 
year  to  year  can- 
not be  determined 
fo  as  to  bar  the 
intcrcft  of  the  te- 
nant's creditors, 
unlets  there  be 
either  a  legal  no- 
tice to  quit,  or  a 
furrender  in 
writing. 
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l!r*'  i  *or  ^ellinS  off  his  horfes,  and  Wefilake  therefore  wiikicj 
to  keep  them,  that  he  might  fell  them  in  the  fpring,  be 
continued  to  work  with  them  on  the  farm,  in  order  to 
work  out  a  debt  which  he  owed  to  the  Defendant  An 
obje&ion  had  been  taken  by  the  Plaintiffs,  that  there  was  no 
legal  evidence  of  the  furrender,  what  paffed  being  merely 
by  parol,  and  Cbambre  J.  inclined  to  think  the  objetHon 
good  upon  the  ftatute  of  frauds,  but  referred  the  point 
It  was  however  for  the  jury  to  confider  whether  tb 
affignment  to  the  Defendant  were  not  fraudulent,  to 
being  no  evidence  that  the  agreement  of  working  out 
the  debt  by  the  work  of  the  horfes  had  been  followed  by 
any  ad,  nor  that  the  Defendant  had  fuperintended  the 
farm,  or  f urnUhed  implements,  or  feed.  The  jury  found 
that  the  affignment  was  fraudulent,  and  made  exprefcly 
for  prote&ing  the  property  from  the  reach  of  the  credi- 
tors, and  the  verdi£t  palling  for  the  Plaintiffs,  the  queffa 
of  law  did  not  arife. 


*<**  Turner  v.  Wall. 

Down  v.  Crew. 

An  affidavit  to     T^J  UGH  AN  Serjt,  in  the  firft^f  thefe  cafes,  and 
muft  not  only  ftate  Onflow  Serjt.  in  the  laft,  moved  for  a  dtfin^m 

the  deponent'*  be-  affidavits  of  the  officers,  in  the  firft  cafe,  that  the  officer 

i^d™?  ^u   ofcl    had  g°ne  many  time8  t0  the  dwclling.houfe  of  theDc 
abfents  himfelf  to   fendant,  and  particularly  on  the  28th,  29th,  ami  30th  fif 

avoid  proceft,  but    April,  and  had  endeavoured  to  ferve  him  perfonaUr  vitl 
muft  alfo  ftate"  r  ,.  .  ,  _    _       _         ,  '     . 

fails,  from  which    a  ""»mons,  -which  on  the  30th  he  ferved  on  a  km 

the  Court  may  fee  fervant  at  the  Defendant's  dwelling-houfe,  at  the  foot  of 

weU  greundtd.1*     which  fummons  was  an  Englijb  notice,  the  tenor.wheiwf 

the  deponent  fet  out;  in  the  laft  cafe  the  officer  alb 

fpoke  to  the  leaving  a  fummons  with  a  fervant  at  tie 

dwelling-houfe  after  feveral  vain  attempts  to  fenre  theDc* 

fendant  perfonally ;  and  each  of  the  deponents  renty  1*- 
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lieved  that  at  the  times  when  he  fo  went,  his  Defendant  was 
purpofely  abfent  from  home,  and  avoided  being  feen,  to 
prevent  his  being  arretted,  or  ferved  with  procefs  for  debt. 

The  Court  held  that  the  affidavits  wefte  infufficient, 
inafmuch  as  the  deponents  did  not  therein  ftate  the  fa£to 
on  wliich  they  founded  their  belief:  The  Court  had 
fometimes  refufed  the  rule,  becaufe  the  deponent  had 
not  fworn  to  his  belief  that  the  Defendant  abfconds,  but 
they  had  never  £\id  that  it  was  fufficient  that  he  fhould 
fo  fwear,  without  fhewing  the  fads  on  which  he  is  led 
to  believe  that  the  Defendant  abfconds.  The  intent  of  the 
proceeding  is,  that  the  affidavit  may  by  before  the  Court 
fuch  fads,  as  will  enable  themfelves  to  judge  whether 
there  is  fufficient  reafon  for  the  inference,  that  the  De- 
fendant keeps  out  of  the  way  to  avoid  procefs. 

Rule  refufed  in  both  cafes. 


5at 


1814. 


Haines  v.  Busk; 


INDEBITATUS  affumtfit  for  the  commiffion  and 
brokerage  due  from  the  Defendant  to  the  Plaintiff' 
for  having  procured  a  certain  fhip  called  the  Amalia  to 
be  hired  and  chartered  upon  freight  for  certain  voyages 
at  the  Defendant's  requeft.  The  caufe  was  tried  at  the 
fittings  after  Hilary  term  18 14,  before  Dallas  J.  It  was 
proved  that  the  Plaintiff  had,  in  December  1 8 1 2,  procured 
for  the  Defendant  an  agreement  for  a  charter-party  for 
the  good  Ruffian  veffel  the  Amalia,  then  in  the  Thames,  of 
which  the  Defendant  was  the  correfpondent,  whereby 
the  Defendant  agreed  that  the  fhip  fhould  proceed  in 
ballaft  to  Cbarleftown,  South  Carolina,  there  to  be  loaded 
with  a  complete  cargo  of  permitted  goods,  and  therewith 
to  proceed  to  Cadiz,  Lijhon,  or  one  port  in  the  United 
Vol.V.  Oo  King* 


May  9. 


It  it  no  anfwer 
to  an  action  by  a 
broker  for  com- 
miffion for  pro- 
curing freight,  that 
the  charter-parry 
procured  was  fuch, 
that  if  the  char- 
terer failed  to  ob- 
tain certain  li- 
cences, the  voyage 
would  be  illegal. 
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Kingdom,  or  Gottenkurgb,  either  to  be  named,  if  pofibie, 
before  leaving  Charleftown,  and  to  deliver  her  cargo  on  pay- 
ment of  the  freight  ftipulated,  viz.  8  guineas  per  ton  of 
rice  to  Cadiz,  Li/km,  and  a  port  of  the  United  Kintfm, 
or  9  guineas  per  ton  of  rice  to  Gottenhrgb.  If  other 
goods  than  rice  were  laden,  freight  was  to  be  paid  (or 
the  complement  of  250  tons  after  the  fame  rate  as  for 
rice  :  the  veflel  was  to  be  addrefied  to  the  correfpond- 
ents  of  the  freighters  at  CharUftown,  and  at  the  port  of 
unloading,  except  it  were  London.  The  veffel  was  to 
cany  no  Britijb  licence,  neither  copy  nor  memorandum 
of  the  engagement  to  proceed  to  a  Britijb  port.  Tie 
mailer  was  to  receive  at  Charleftown  inftru&ions  whether 
to  touch  at  Cadiz,  for  orders  to  unload  there,  or  at  llfa 
or  whether  to  touch  at  Cork,  for  orders  to  unload  in  ok 
port  of  the  United  Kingdom,  or  at  Gottenburgb,  but  ik 
veflel  fliould  in  no  cafe  be  caufed  to  touch  at  both  Csk 
and  Cork  for  orders.  The  agreement  was  figned  by 
both  parties,  but  they  afterwards  differed  upon  the  dry- 
ing up  of/the  charter-party  by  a  notary,  and  nerer  exe* 
cuted  it,  bor  did  the  fliip  ever  fail  on  the  voyage;  aai 
the  Plaintiff  contended  that  he  had  performed  in  procur- 
ing this  agreement,  all  which  it  belonged  to  his  prom* 
to  perform,  and  ftifficient  to  entitle  hxmfelf  to  his  ^ 
commiffion  as  a  broker  of  two  and  a  half  per  cent.  w& 
amount  of  the  ftipulated  freight.  It  was  proved  that  tx 
fliip  was  Ruffian  built,  bore  the  Ruffian  flag,  and  v* 
Ruffian  owned;  (he  was  partly  the  property  of  the  De- 
fendant, a  Ruffian  refident  in  London.  It  was  the  inten- 
tion of  the  freighters  and  defendant,  that  the  Ibip  M 
proceed  to  Charleftown  to  take  in  cotton  wool,  andcairy 
it  to  Ireland.  There  was  at  that  time  war  between  H 
land  and  America.  It  was  ftated  in  evidence  that  the  par.* 
did  not  conceive  that  any  licence  at  all  was  ncceflary** 
this  adventure,  becaufe  the  fliip  was  going  to/**' 
for  cotton  wool  for  Inland,  and  by  the  teftimony  of  tip- 
ping brokers  it  appeared,  that  it  was  not  the  pra£Hce» 

ob»» 
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obtain  a  licence  for  a  voyage  under  fimilar  circumftances. 
For  the  Defendant  it  was  obje&ed  that  the  Plaintiff  could 
not  recover,  becaufe  the  voyage  contemplated  was  illegal. 
The  ftatute  43  G.  3.  c.  153.  refers  to  the  flat.  liCar.  a. 
c.  1 8.  where  by/  3.  no  goods  or  commodities  whatfo- 
ever  of  the  growth  or  production  oi  America  fhall  be 
imported  into  England  or  Ireland,  in  any  other  {hip  but 
in  fuch  as  do  truly  and  without  fraud  belong  only  to  the 
people  of  England  or  Ireland,  dominion  of  Wales,  town 
of  Berwick,  or  of  his  majefty's  lands,  iflands,  plantations 
or  territories  in  A/la,  Africa,  or  America,  as  the  proprie* 
tors  and  true  owners  thereof,  and  whereof  die  matter 
and  three-fourths  at  leaft  of  the  mariners  are  Englijb;  and 
the  firft-mentioned  ftatute  ena&s,  (f.  13.)  that  during 
the,  continuance  of  hoftilities  and  until  fix  months  after 
the  ratification  of  a  definitive  treaty  of  peace,  it  fhall  be 
lawful  for  any  perfon  to  import  into  any  port  or  place 
in  Great  Britain,  all  forts  of  wools,  and  into  Ireland  all 
forts  of  (inter  alia)  wool  and  cotton  wool,  from  any  coun- 
try or  place  whatfoever,  in  any  {hip  or  veffel  belonging 
to  any  country  at  amity  with  his  majefty,  navigated  by 
foreign  feamen.  But  it  was  urged  that  this  claufe  would 
not  make  it  legal  for  a  Britijb  fubje&  to  trade  with  ait 
enemy,  nor  would  it  give  to  a  Britijb  fubjeft,  the  owner 
of  a  foreign  {hip  navigated  by  foreign  feamen,  thofe  pri- 
vileges which  it  was  the  objeft  of  the  a£t  to  give  to  the 
fliips  of  ftates  in  amity,  by  letting  them  into  a  {hare  of 
the  carrying  trade.  Dallas  J.  referved  the  point,  with 
liberty  to  refer  thereafter  to  all  documents  material  to 
the  caufe,  fubjeft  whereto  the  jury  found  a  verdift  for 
the  Plaintiff. 

Shepherd,  Solicitor-General,  in  this  term  obtained  a  rule 

nifi  to  fet  afide  the  verdift,  and  have  a  new  trial.    He 

urged  that  there  were  two  objedKons  to  the  introdu&ion 

of  foreign  goods  from  hoftile  ftates  into  this  country,  one 

O  o  %  founded 


524  CASES'  in  EASTER  TERM 

1 8 1 4.  founded  on  the  difabilities  attending  a  ftate  of  war,  niidr 
the  king  by  his  prerogative  may  difpenfe  with,  the  other 
refulting  from  the  navigation  aft,  which  the  king  cotdd 
not  merely  by  virtue  of  his  prerogative  difpenfe  vitk: 
that  the  a  A  43  G.  3.  was  not  made  for  die  purpofeof 
difpenfing  with  the  belligerent  difabilities,  but  was  made 
to  enable  the  king  to  difpenfe  with  the  penalties  impofed 
by  the  ftatute  12  Car.  2.  c.  18.  The  removal  of  thefe 
laft-mentioned  difabilities  would,  at  the  time  of  paffingtbe 
a£t,  lay  a  great  part  of  the  world  open  to  Britijh  com. 
merce ;  but  in  order  to  extend  the  indulgence  to  the  reft 
of  the  world,  the  king's  licence,  difpenfing  with  the  d& 
abilities  attending  on  a  ftate  of  war,  muft  alfo  hare  been 
obtained. 

The  Court  granted  a  rule  m/S. 

Beft  Serjt.  in  this  term  (hewed  caufe  againft  this  rule. 
t.  There  was  no  evidence  that  the  Plaintiff  knew  tie 
intention  of  the  parties.  2.  If  he  did  know  it,  yet  it  is 
not  to  be  maintained,  that  every  perfon  who  furniihe> 
any  goods  or  does  any  a£  in  the  fervice  of  a  (hip,  which 
her  owners  are  about  to  employ  on  an  illegal  voyage, 
{hall  be  precluded  from  recovering  his  demand.  3.  The 
agreement  does  not  necefiarily  import  an  illegal  inten- 
tion. There  were  obvious  reafons  why  it  would  be  im- 
politic for  the  veflel  to  have  on  board  her  a  Britft 
licence,  or  any  document  by  which  Ihe  might  be  tnced 
to  a  Britijh  port. 

The  C$urt  called  on  the  Solicitor-General  2nd  Ahrjhdi 
Serjt.  to  fupport  their  rule.  They  urged  that  a  broker 
who  makes  a  contraft  in  violation  of  the  navigation  laws, 
could  not  recover  any  commiffion  for  that  illegal  afi: 
the  illegal  intent  was  confpicuous,  for  the  owner,  a  mer- 
chant in  London,  ftipulates  that  the  veflel  (hall  be  addrdfed 
to  the  freighters*  correfpondents  in  Charlejfown,  ahoftik 

10  !«*' 
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port,  yet  die  parties  agree  that  the  veffel  (hall  carry  no 
Britijh  licence,  nor  any  copy  of  the  memorandum  of  the 
charter-party,  and  they  ftipulate  that  the  freighters  fliall 
hare  the  option  to  dhe&  her  to  return  to  a  Britijh  port  j 
thus  clearly  contemplating  an  unlicenced  trading  with 
an  enemy's  country.  The  adventure  is  likewife  illegal, 
as  contravening  the  navigation  a& ;  for  the  ftatute  436.3. 
r.  153.  does  not  warrant  the  importation  of  cotton  wool 
into  London^  a  port  which  is  mentioned  in  die  agreement, 
and  was  clearly  within  the  contemplation  of  the  parties. 
The  expreffion  "  permitted  goods"  only  refers  to  per* 
miffion  to  (hip  them  from  America;  it  does  not  contem- 
plate a  permiffion  to  import  them  hither.  A  contract 
which  contains  one  alternative  ftipulation  which  is  legal, 
and  another  which  is  illegal,  is  not  capable  of  being  fup- 
ported  upon  the  ground  that  it  is  in  the  option  of  either 
party  whether  he  will  enforce  either  the  legal  or  the  ille- 
gal alternative  as  he  may  think  fit.  The  whole  contract 
is  in  that  cafe  illegal,  and  cannot  be  enforced  even  to  the 
extent  to  which  it  is  legal.  This  was  an  objedionJlricTi 
juris,  but  it  was  well  founded.  The  party  ought  to  have 
had  two  licences,  the  one  to  difpenfe  with  the  naviga- 
tion aft  under  the  16th  feftion  of  the  ftatute  43  6.  3. 
#.153.  (which  enables  "  the  king  in  council,  by  order  in 
council,  fo  often  as  (hall  be  judged  expedient,  to  permit, 
during  the  war  and  fix  months  after,  any  fuch  goods  as 
lhall  be  fpecified  in  fuch  order,  to  be  imported  from  any 
port  or  placfe  belonging  to  any  (late  not  in  amity,  in  (hips 
belonging  to  the  fubje&s  of  any  date  in  amity  with  his 
xnajefty,")  and  the  other  to  prote&  the  adventure  againft 
the  illegality  of  trading  with  an  enemy.  The  Plaintiff 
himfelf  prepared  the  agreement  for  the  charter-party; 
and  in  the  particular  delivered  of  his  demand,  he  claimed 
to  recover  for  the  (lamp  thereon ;  fo  that  his  full  privity 
cannot  be  doubted  5  and  unlefs  he  (hews  that  all  necef- 
Oo  3  fary 
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1 8 14*         fary  fteps  were  taken  to  legalize  the  adventure,  he  hat 

\9  T  not  (hewn  a  caufe  of  a&ion,  and  cannot  recover. 

Hainej 

Busk*  GiBBs  C.  J.     A  great  deal  of  ingenuity  has  been  exer- 

cifed  to  find  fupport  for  a  defence  the  mod  difhooourabk 
I  ever  knew  brought  forward.  The  Defendant,  the 
owner  of  a  (hip,  defires  to  have  her  employed  in  a  lucra- 
tive trade,  and  applies  to  the  Plaintiff  to  obtain  employ- 
ment  for  her.  The  Plaintiff  fucceeds  in  procuring  for 
her  fuch  an  employment  as  the  Defendant  wifhes  to  ob- 
tain, and  when  the  Plaintiff  applies  for  a  compenfatioD, 
the  Defendant  fays,  "  I  will  make  you  no  compenfatioo; 
not  becaufe  you  have  not  done  your  duty  to  me,  but 
becaufe  the  thing  which  I  defired  you  to  do,  is  illegal0 
It  is  a  very  difhoneft  defence :  but  it  muft  prevail,  if  it 
is  good  in  law.  The  fhip  is  Ruffian  /  (he  is  to  go  is 
ballaft  to  America*,  to  take  there  a  cargo  of  fuch  goods  as 
ihould  promife  the  greateft  advantage  to  the  perfons  co- 
gaged  in  the  adventure.  What  is  the  contrail  ?  That 
{he  (hall  proceed  to  CfcarUftewn,  and  there  take  in  a  com- 
plete cargo  of  permitted  goods :  there  it  (tops;  vba: 
thofe  goods  ihall  be,  is  not  defined  \  it  is  left  to  the  per- 
fons  who  are  to  load  her.  She  is  to  proceed  thence  to 
Lijbtn,  Cadiz,  or  Gottenburgh.  The  port  is  to  be  named,  if 
pofiible,  before  (he  quits  Cbarleftvwn.  So  that  neither  the 
goods  to  be  laden,  nor  the  port  to  which  the  fhip  istofo, 
are  filed.  Is  it  then  neceffary  that  (he  muft  at  all  events 
make  an  illegal  adventure?  After  fpecifying  certain 
prices  of  freight,  the  contraS  proceeds  to  ftipulate  tfc: 
the  veffel  (hall  be  addreffed  to  the  correfpondents  of  the 
freighters  at  Cbarleftown,  and  at  the  port  of  unloading) 
except  it  be  London*  I  will  give  the  Defendant  the  fail 
benefit  of  the  f a£l,  that  it  certainly  was  in  the  contem- 
plation of  the  parties  that  the  (hip  might,  laden  fane- 
how  or  other,  proceed  to  London.  The  only  further 
material  part  of  the  contrad  is,  that  the  (hip  (hall  can; 

oo 
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no  Britijh  licence,  neither  copy  nor  memorandum  of  1814. 
the  engagement  to  proceed  to  a  Britijh  port,  and  that  the 
mafter  (hall  receive  inftru&ions  at  Charleftown  whether 
to  touch  at  Cadiz,  for  orders  to  unload  there,  or  at 
Li/bon,  or  whether  to  touch  at  Cork,  for  orders  to 
unload  in  one  port  of  the  United  Kingdom  or  at  Gotten- 
burgh,  but  the  veffel  fliould  in  no  cafe  be  forced  to  touch 
both  at  Cadiz  and  Cork  for  orders*  And  if  this  agree* 
ment,  fuch  as  it  is,  could  have  been  legally  performed 
by  taking  certain  fteps  afterwards,  the  Plaintiff  is  in  that 
cafe  entitled  to  recover  a  compenfation  for  procuring 
the  contra&.  Ncn  conftabat  at  the  time  when  the  Plain* 
tiff  difcharged  his  duty,  that  whatsoever  was  neceflary 
to  legalize  the  voyage  would  not  be  gotten.  Under  the 
fifteenth  fe&ion  of  this  ftatute,  a  licence  might  be  ob- 
tained for  the  fpecific  goods  in  the  fpecific  fliip,  which 
is  iffued  in  numerous  inftances  after  a  general  order  le- 
galizing the  goods.  It  does  not  at  all  appear  that  there 
was  any  contrad  that  a  licence  fliould  not  be  procured 
from  the  privy  council,  but  only  that  the  licence  fliould 
not  be  on  board  the  fhip.  We  have  before  decided  (a)  that 
the  fubje&s  may  make  a  contraft  which  may  be  rendered 
lawful  before  it  is  completed.  The  Defendant  infifts 
that  if  there  be  any  one  courfe  of  voyage  which  the  (hip- 
owner  is  obliged  to  purfue  in.  cafe  the  charterer  ele&s  it, 
and  if  that  courfe  be  illegal,  the  whole  contraft  is  illegal* 
Without  agreeing  to  that  propofition,  I  will  grant  him 
the  benefit  thereof,  and  fuppofe  the  cafe  to  be  fo :  is 
there  any  courfe  defignated  by  this  charter-party  which 
muft  of  neceffity  be  illegal  ?  I  wifli  the  counfel  for  the 
Defendant  had  ftated  upon  what  courfe  of  voyage,  and 
with  what  lading  the  adventure  would  neceffarily  be  ille- 
gal. I  can  fee  none.  It  is  faid  that  a  voyage  from 
Cbarleftown  to  Great  Britain  would  require  two  licences  % 

{a)  See  Sewcll  v«  Rojal  Exchange  bifuranu  Compaq?,  ante, 
h.  856. 

O04  and 


Hainsi 
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1814*  ind  that  they  were  not  procured.   Beitfo:if  they  hare  not 

been  procured,  it  is  not  the  fault  of  the  innocent  Plaintiff, 
but  of  the  criminal  Defendant.     But  it  is  (aid,  there  are 
Busk.  cafes  which  no  licence  can  legalize;  that  the  13th fee- 

tion,  fpeaking  of  wool,  allows  the  importation  of  all 
forts  of  wool  (which,  I  agree,  only  intends  (heep's  wool,) 
to  England^  and  all  forts  of  wool  and  cotton  wool  from 
any  country  or  place  whatsoever  to  Ireland;  and  then  it 
is  contended,  that  becaufe  cotton  wool  could  under  no 
circumftances  be  legally  imported  into  England)  although 
here  was  an  intent  to  take  a  cargo  of  potton  wool  for 
Ireland^  yet  that  the  charterer  might  have  required  the 
mafter  to  come  to  London  with  that  cargo,  and  that  would 
have  been  illegal.  I  am  of  opinion  that  the  owner  could 
not  be  required  to  perform  that  voyage.  He  would 
have  completely  performed  his  charter-party,  if  he  had 
s  carried  to  each  of  the  ports  named,  fuch  goods  as  might 
legally  be  carried  to  that  port.  Where  the  charter-party 
fpeaks  of  permitted  goods,  and  does  not  define  what  the 
goods  fhall  be,  I  think  the  charter-party  would  be  fully 
complied  with,  if  the  owner  carried  the  cargo  to  fuck 
places  whereunto  the  charterer  might  legally  require  it  to 
be  carried.  The  charterer  and  owner  together  had  k 
clearly  in  their  power  to  render  the  voyage  legal.  There 
is  no  evidence  that  they  meant  to  purfue  any  prohibited 
traffic ;  the  contrary  inference  is  afforded  by  the  fads. 
We  are  therefore  of  opinion  that  the  Plaintiff  is  aw 
titled  to  recover  a  compensation  for  the  fervice  he  ha 
performed. 

Heath  J.  I  am  of  the  fame  opinion.  The  words, 
permitted  goods,  over-ride  the  whole.  Cotton  wool 
deftined  for  England  would  not,  under  the  ftatute  takes 
by  itfelf,  have  been  permitted  goods.  It  is  (aid  two 
licences  were  neceffary.  It  may  be  fo;  but  they  nugto 
have  been  procured.  It  is  faid  that  the  Plaintiff  was  to 
fee  that  the  matters  requifite  to  legalize  the  adventure 

were 
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were  complied  with.  I  do  not  think  fo :  was  it  ever 
find  that  an  attorney  who  drew  an  agreement  on  un- 
ftamped  paper,  which  we  know  may  be  ftamped  after- 
wards, was  bound  to  fee  that  it  was  ftamped,  and  that 
if  he  had  omitted  it  he  was  therefore  not  entitled  to 
recover  for  drawing  the  agreement,  becaufe  it  was  not 
ftamped  ? 

The  reft  of  the  Court  declared  their  entire  concur- 
rence, and  the 

x  Rule  was  difcharged. 


Crutchlt  v.  Mann.  May** 

'THIS  was  an  aftion  on  a  bill  of  exchange  for  aoo/.      a  bill  mide 

dated  5th  May  18 12,  drawn  by  Arthur  Claranct  in  P*y*Me  to  the  or- 
Jamaka  on  a  ftamp  of  that  ifland,  at  60  days  fight,  on  be'fflledupbywy 
the  Defendant  in  London,  and  containing  a  requeft  to  bearer,  who  can 
place  the  fame,  with  or  without  further  advices,  to  the  JJ^^j^ 
drawer's  account.    The  ift  count  ftated  the  bill  to  be  poflcffion  of  it, 
payable  to  the  order  of  the  Plaintiff,  and  that  the  Plain-  widihif0Wllname. 

r  rni_  n.         J  **  Wch  a  bill 

tiffhadnotindorfeditovertoanyperfon.  Theadttated  be  dr&wn  in 

it  to  be  payable  to  the  order  of  ■ ■■»  meaning  Jamaica  on  a 

fach  perfoa  as  the  drawer  fliould  afterwards  direa  to  be  jj^P  ^^ 
inferted,  and  averred,  that  the  drawer  directed  the  Plain-  Englijh  ftamp  is 
tiff's  name  to  be  inferted.    The  3d  count  was  for  not  not  neceffiuy  to 
accepting  the  bill.    When  the  bill  was  produced  at  the  $^f%£t°* 
firft  trial,  which  was  at  Guildhall,  at  the  fittings  after  bearer's  name  in 
Trinity  term  1813,  it  appeared  to  be  payable  to  thf  *«&***• 
order  of  the  Plaintiff,  but  it  had  originally  been  drawn 
payable  to  the  order  of  >  and  the  Plaintiff's 

name  had  been  inferted,  fince  the  bill  had  been  in 
England,  by  himfelf.  To  prove  that  he  had  authority 
fo  to  do,  the  Plaintiff  produced  a  letter*  the  diredion  of 
which  was  torn  off,  but  it  was  figned  by  the  Defendant 

on 
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1814.  on  4{h  Augufl  1812,  and  dated,  his  regret  that  curing* 

want  of  explanation  he  had  been  induced  to  difliooooi 
Mr.  Clarancts  bill  on  him  for  aoo/. ;  that  he  had  face 
feen  that  gentleman,  and  that  upon  its  being  again  pre- 
fented,  it  (hould  meet  with  due  honour.  There  was  no 
acceptance  other  than  this  letter:  it  was  not  proved  how 
the  Plaintiff  became  poflefled  of  the  bill,  or  of  the  taw. 
It  was  firft  fefen  in  his  hands  after  he  had  been  to  the  .V 
to  fee  Fa/bel  the  mailer  of  a  veffel,  whofe  agent  the  Plaintiff 
was.  Shepherd  Sex jt.  for  the  Defendant,  obje&ed,  i.That 
either  the  bill  was  made  a  per  fed  inftrument  in  Jamaw  of 
not;  if  it  were,  then  that  the  infertion  of  the  PlaindTs 
name  was  an  alteration  of  the  bill,  which  deftroyed  k: 
if  it  were  not,  then  the  bill,  denying  its  operation  fan 
the  infertion  of  the  payee's  name  in  England)  was  the 
making  of  a  new  bill,  which  required  an  Englj/b  damp; 
a.  That  there  was  no  proof  that  the  bill  for  200/.  alluded 
to  in  the  letter,  was  the  bill  on  which  the  Plaintiff  now 
declared ;  3.  That  it  not  appearing  that  the  letter  hi 
ever  been  addreffed  to  the  Plaintiff,  there  was  no  proof 
of  the  Plaintiff's  authority  to  infert  his  own  name. 
Mansfield  C  J.  left  it  to  the  jury,  whether,  as  no  other 
bill  appeared,  this  were  not  the  bill  alluded  to  in  Ae 
letter,  and  the  jury  found  a  verdi£t  for  the  Defend 
fubjeft  to  the  other  two  points,  which  his  LonUhip^ 
fenred. 

Shepherd  in  Michaelmas  term  18 13  obtained  a  n& 
nifi  on  all  three  of  thefe  objedions,  and  alfo  on  the 
ground  that  the  letter,  which  conftituted  not  an  accept- 
ance, but  a  fpecial  agreement  to  accept,  ought  to  bear 
an  agreement  ftamp. 

JB^andP*//Serjts.  in  the  fame  term  Ihewedcaofc 
1.  A  bill  drawn  with  a  fi&itious  payee  is  a  complete 
bill,  payable  to  bearer.  Gibfon  and  Another  v.  Jfi*» 
1  H.  SI.  £6g.  Same  v.  Hunter,  2  H.  BL  204.  S°>  to 
Ship  Fortune  or  bearer,  Grant  v.  Vaughan,  Burr.  151* 

ia  * 
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So,  a  bill  payable  for  a  blank  fum,  Ruff  I  v.  Langfiaffe, 
Doug.  514.  The  blank  itfelf  is  evidence  of  an  intent  in  < 
the  drawer  that  it  fliould  be  filled  up  with  the  name  of 
fome  one  j  and  the  unity  of  poffeffion  of  the  bill  and 
of  the  authority  is  (utiicient  prima1  facie  evidence  that  the 
authority  to  fill  it  up  was  given  to  the  Plaintiff:  he  might 
indifferently  have  enforced  the  bill,  either  in  blank  or  after 
it  was  filled  up*  a.  An  Englijb  ftamp  is  not  requifite, 
as  held  in  Snaitb  v.  Mingay9  1  Maule  {$•  Sehv.  87.,  in 
the  cafe  of  a  bill  made  in  Ireland  on  an  Irijb  ftamp,  with 
blanks  for  the  date,  fum,  time  when  payable,  and  name 
of  drawee.  In  like  manner  the  drawer  of  this  bill  in 
Jamaica  gives  his  correfpondent  in  England  authority  to 
complete  it  here.  The  obje&ion  on  the  neceffity  of 
ftamping  the  letter  was  not  made  at  the  trial. 

Shepherd  in  fupport  of  his  rule.  In  Snaith  V.  Mingaf 
the  authority  was  proved.  There  is  no  evidence  that 
this  bill  was  tranfmitted  to  the  Plaintiff  in  any  letter 
from  the  drawer  in  Jamaica  t  the  bill  may  have  been 
remitted  to  fome  other  perfon.  The  authority  to  fill  up 
the  blank  is  a  confidence  committed  to  a  particular  per- 
fon, and  cannot  be  delegated  over  by  him  ;  it  is  therefore 
incumbent  to  (hew  that  the  Plaintiff  is  the  perfon  to 
whom  it  was  committed.  There  is  a  link  wanting  in 
the  evidence,  which  the  Plaintiff  might  have  fupplied, 
but  has  not  fo  done. 

Mansfield  C.  J.  reported  that  the  objection  upon  the 
want  of  a  ftamp  on  the  letter  was  not  taken  at  the  trial; 
but  the  Court  being  of  opinion  that  there  was  not  fuffi* 
cient  evidence  of  the  authority  to  the  Plaintiff  to  fill  up 
the  bill,  awarded  a  further  enquiry. 

The  caufe  was  accordingly  again  tried  at  the  fittings 
after  Michaelmas  term  1813,  before  Heath  J.  when  it  was 
proved  that  the  bill  was  given  by  Clarance  to  Captain  Vajhel, 
for  another  perfon  named  Mann.  Clarance  had  come  to 
England)  and  had  particularly  requefted  the  drawee  to  ac- 
cept 


Man*. 
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18 14.  cept  the  bill,  (which  he  had  at  firftrefufed,)asthedi<honour 

would  hurt  the  drawer's  credit  with  Vajbel ;  whereupon 
Mann  addreffed,  and  fent  by  Claranci*  hands  to  Vajbel, 
the  letter  which  was  given  in  evidence  as  the  Plaintiff's 
authority*  Vajbel  delivered  it  with  the  bill  to  the 
Plaintiff.  '  Clarante  ftated  in  evidence  that  he  never  au- 
thorized the  Plaintiff  to  infert  his  name  in  the  ML 
Shepherd  objefted,  that  though  there  might  be  an 
authority  to  the  payee  himfelf  to  infert  his  name,  jet 
there  was  no  authority  for  the  bearer  of  the  bill  to  infert 
his  name.  No  cafe  had  gone  that  length.  Heath  I 
however,  held  that  there  was  an  implied  authority  to 
the  Plaintiff,  and  the  jurytfound  a  verdift  for  the  Plaintiff. 
Shepherd  Solicitor-General  mHiJary  term  obtained  anile 
nifi  to  fet  it  afide,  on  the  (ingle  point  that  the  anthnritv 
given  to  the  perfon  to  whom  the  bill  was  firft  delivered, 
to  infert  his  own  name,  was  not  affignable  in  blank  from 
hand  to  hand  in  the  fame  manner  as  the  bill,  if  filled  up, 
would  be  transferable.  In  Ruffe!  v.  Langjlerfft,  ind  Smith 
v.  Mingay,  the  bills  had  been  completed  by  the  very 
perfons  in  whom  the  confidence  was  repofed. 

Beft  and  Pell  on  this  day  (hewed  caufeagainft  the  lift- 
mentioned  rule.  They  argued  that  the  authority  paffed 
with  the  bill.  The  letter  written  by  the  drawer  was  aa 
acceptance,  and  it  was  made  after  die  Plaintiff's  name 
was  inferted.  v 

Gibbs  C.  J.  (lopping  them,  put  it  to  the  Solicitor. 

General,  whether  he  could  fupport  his  rule.    When  we 

find  that  the  Plaintiff  has  this  bill,  and  that  the  drawee, 

under  the  eye  of  Clarance  the  drawer,  and  with  the 

Plaintiff's  name  (landing  in  the  bill,  accepts  it,  the  cofr 

clufion  is  irrefiftible,  that  it  was  put  there  with  the  coo* 

fent  of  Clarance.    The  ufe  of  inferring  the  payee's  name 

is  to  (hew  who  makes  the  requeft,   which  muft  h 

averred*  . 

Rule  difcharged. 
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Scotland  v.  Wilson.  m*j  9» 

HTHIS  was  an  a&ion  of  ajfumpftt  for  demurrage,  of      The  (hipping 

the  fhip  Janets  from  Berwick  to  London,  with  wheat  noteof  good*  put 

and  oats,  configned  to  the  Defendants,  under  an  inftru-  p^  -m  Scotland,* 

ment  figned  by  the  Plaintiff,  expreffing  by  whom  the  to  be  brought  to  a 

corn  was  (hipped,  the  quantity,  deliverable  to  the  Plain-  P0*  mrS^^ 

.-     ,  -       r    .  ■       i  *  *.    •  ■  .    *        ,      wnotfuchabill 

tiffs,  they  paying  freight,  the  rate  of  freight,  and  that  the  of  lading  of  goods 

cargo  was  to  be  delivered,  in  twelve  days,  jar,  after  that,  to  be  exported  as 

three  guineas  per  day  demurrage.     Upon  the  trial  of  the  2Sisr^8  oT* 

caufe,  at  a  fitting  in  Hilary  term  1814,  before  Heath  J.,  c.149. 

Shepherd,  Solicitor-General,  obje&ed,   that  this  inftru- 

ment  was  inadmiflible  as  evidence,  becaufe,  although  it  was 

a  bill  of  lading  of  goods  exported  from  Scotland  to  this 

country,  for  which  the   ftaL  48  G.  3.  c.  149.  Schedule, 

Part  x.  required  a  three-fhilling  ftamp,  it  was  written 

on  undamped  paper.     Heath  J.  nonfuited  the  Plaintiff, 

with  liberty  to  move- to  fet  afide  the  nonfuit,  and  enter  a 

verdid  for  the  Plaintiff,  with  I2>guineas  damages. 

Accordingly  Copley  Serjt.,  for  the  Solicitor-General, 
having  on  a  fubfequent  day  in  the  fame  term  obtained  a 
rule  nifi,  on  the  ground  that  the  ftatutes  require  no  ftamp 
for  bills  of  lading  of  goods  earned  coaft wife,  making  a 
marked  diftin&ioa  between  them  and  goods  exported; 
and  that  corn  from  Berwick  to  Itondon  was  carried 
coaft  wife  -, 

Faughan  Serjt.  now  (hewed  caufe.  It  cannot  be  that  all 
goods  carried  from  one  port  within  the  Britijb  dominions 
to  another,  are  goods  carried  coaftwife ;  otherwife  it 
would  extend  to  Ireland,  which  is  repugnant  to  the  plain 
meaning  of  the  words.    The  phrafe,  carried  coaftwife, 

was 
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was  in  ufe  in  feveral  ftatutes  before  the  Union  with  Scat* 
land,  did  it  then  comprehend  goods  from  Scotland? 

Shepherd>  in  fupport  of  his  rule.  Statutes  made  Gnce 
the  Union  explain  that  «  coaftwife"  means  from  any  one 
port  of  Great  Britain  to  another.  27  G.  3.  c.  13.  f.  i.» 
3 1  G.  3.  c.  30./  1.,  3a  G.  3.  c.  50.  pqj/tm.  fpeak  of  «*  flap- 
ping goods  from  one  port  in  Great  Britain  to  another 
port  in  Great  Britain,  without  cocket  or  bond,"  and  of 
goods  being  "  carried  coaftwife  within  Great  Britain" as 
fynonymous.  Stat.  46  G.  3.  r.  42.  both  the  title,  and  the 
body'of  the  aft,/.  1.,  fpeak  of  goods  "  carried  coaftwife 
within  Great  Britain?  and  the  latter  fpeaks  of  «  goods 
carried  coaftwife,  or  from  port  to  port,"  as  fynonymous. 

Per  Curiam.  It  is  impoffible  to  get  over  thefe  fta- 
tutes ;  they  fix  the  meaning  of  the  word :  therefore  this 
inftrument  is  not  a  bill  of  lading  within  the  ad  48  G.  3. 
c.  149.  It  will  fuffice  to  confider  the  cafe  of  Ireland 
when  it  arifes. 

Rule  abfolute* 


Maj*. 


FlTZSIMONS   V.  INGLIS. 


In  declaring  for  T^HE  Plaintiff  in  his  third  count  declared  on  his 
anu&nce,  Ac  wo,  poffeffion  of  a  dwelling-houfe  in  WiUian/s  Court, 
the  injury  muft  be  in  the  parifli  of  St.  PauTs,  Shadwell,  and  that  before  and 
fated;  and  under 

an  averment  of  the  remote  caufe,  and  an  allegation  that  by  means  of  the  premHes  the 
noxious  matter  annoyed  the  Plaintiff's  houfe,  it  is  not  competent  to  give  evidence  of 
the  intermediate  caufes. 

The  declaration  ftated  that  the  Defendant  wrongfully  placed  and  continued  a  heap 
of  earth»  whereby  the  refufe  water  was  prevented  from  flowing  away  from  his  honfe» 
down  a  ditch  at  the  back  thereof.  The  evidence  was,  that  the  heap  was  not  originally 
placed  fo  as  to  obftrucl  the  water,  but  that  in  procefs  of  time  earth  from  the  heap  was 
trodden,  and  fell,  into  the  ditch,  and  ohfiru&edit.    Held  that  this  was  a  fatal 
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at  the  time  of  the  grievance,  there  had  been  for  the  1814. 

neceflary  ufe  and  enjoyment  of  his  houfe,  at  the  end      ,1     ~    ^ 

FlTZSUfONS 

or  back  part  thereof,  a  certain  channel  or  watercourfe,  v# 

whereby  all  the  furplus,  or  refufe  water  arifing  in  the         Ingui* 
houfe,  was  ufed  to  flow  and  be  carried  off,  and  ftill  of 
right  ought  to  flow  and  be  carried  off  therefrom,  to  cer- 
tain places  lying  below  the  houfe ;  that  the  London  Dock 
Company,  (whofe  treafurer  the  Defendant  was,  and  by 
flat.  39  G.  3.  f.159.  was  directed  to  be  fued  for  them,) 
had  before  that  time,  to  wit,  on  the  firft  of  January 
1808;  wrongfully  and  injurioufly  thrown  up  and  heaped 
together,near  and  adjoining  to  the  Plaintiff's  houfe,  divers 
large  quantities  of  earth,  gravel,  rubbifh,  and  foil,  where- 
by the  furplus  or  refufe  water  from  the  houfe  was  ob- 
ftrufted,  and  prevented  from  flowing  away  and  being 
carried  off,  as  it  ufed  and  ought  to  do.     Yet  that  the 
Company  well  knowing  the  premifes,  but  contriving  to 
injure  the  Plaintiff,  &c.  wrongfully  and  injurioufly  kept 
and  continued  the  faid  earth,  gravel,  foil  and  rubbifh,  fo 
before  that  time  wrongfully  and  injurioufly  thrown  up 
and  heaped  together  near  and  adjoining  to  the  Plaintiff's 
houfe,  for  a  long  fpace  of  time,  by  means  of  which  pre- 
mifes the  furplus  and  refufe  water,  which  ufed  to  flow 
and  be  carried  away,  &c.  was  prevented  from  flowing 
and  being  carried  away,  as  it  was  ufed,  and  of  right 
ought  to  be,  and  was  thrown  back  on  the  houfe,  &c. 

The  caufe  was  tried  at  Weftminfler  at  the  fittings  after 
Hilary  term  18 14,  before  Chambre  J.,,  when  the  cafe  was, 
that  die  Plaintiff's  was  one  of  a  row  of  houfes  fituate  in 
a  court,  which  had  rather  a  deep  defcent  of  3  or  4  feet 
between  the  one  end  and  the  other ;  acrofs  the  lower  end 
there  ftood  a  wall,  in  the  bottom  of  which  was  an  aper- 
ture to  let  the  rain  and  other  furplus  water  of  the  court 
flow  through  it  into  a  ditch  which  ran  at  the  back  of  the 
houfes,  and  ferved  as  a  fewer  to  them.  On  the  oppofite 
fide  of  the  ditch  from  the  court  was  fome  land  belonging 
to  the  London   Dock   Company,  on    which  they  had, 

11  years 
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1814.  II  years  fince,  begun,  and  8  years  fince  had  finiftedlay- 

*      -      1       ing  the  earth  which  they  took  out  in  excavating  the  docl: 

FJT23TMONS  .    *  ,  ,        ,         ,      r  r        i  •    ,  . 

v#  it  formed  a  mound,  the  bale  of  which  was,  at  the  pot 

fciOUfc  neareft  to  the  ditch,  nearly  as  high  as  the  Plaintiff's  honfe: 
it  did  not  originally  extend  to  the  ditch,  but  was  fe- 
ral feet  diftant  from  it ;  but  much  of  the  earth  had  been 
trodden  down  by  boys  and  cattle,  and  beaten  down  ty 
carriages,  and  had  been  waflied  down,  and  had  or- 
dered, by  the  rain  and  weather;  and  the  ditch,  partly  cy 
the  earth  which  had  come  down  from  this  mound,  asc 
partly  from  the  rubbifh  of  all  forts  which  other  perfo 
of  late  had  commonly  depoGted  at  the  fide  of  the  ditch, 
was  greatly  impeded  and  choaked  up.  The  inhabits 
of  the  court  had  originally  been  accuftomed  to  dearie 
the  ditch  when  neceffary,  but  of  late  the  Dock  Compq 
had  twice  cleanfed  it.  Several  witnefles  prored  tk 
they  had  frequently  feen  the  aperture  by  which  the  water 
of  the  court  ought  to  flow  through  the  wall  into  the 
ditch  obftrufted  by  rubbifh,  and  the  water  thereby  pem»i 
back  on  the  houfes ;  and  there  was  ftrong  evidence  ite 
the  water  in  the  ditch,  notwithstanding  the  obftrufei 
in  it,  was  never  feen  fo  high,  as  to  flow  back  into  the 
aperture  in  the  wall.  The  jury,  by  confent,  in  order  to 
raife  thefe  queftions,  found  a  yerdi ft  on  the  third  cort 
for  the  Plaintiff,  whofe  houfe  was  proved  to  be  injures 
by  water  from  fome  fource,  with  10/.  damage*,  fubjea 
to  the  objections  hereinafter  ftated,  which  the  learned 
Judge  referred. 

Bcjl  Serjt.  in  this  term  moved  to  fet  afide  the  verdict 
for  the  Plaintiff,  and  enter  a  nonfuit ;  firft,  on  thegroutf 
that  die  aftion  was  not  brought  within  due  time,  fc 
the  Company  had  done  no  aft  for  the  laft  8  years  tend- 
ing to  create  the  nufance  complained  of \  and  by* 
ftat.  24  G.  2.  c.  44.  /  8*,  the  provifions  of  which  arekj 
the  ftat.  39  G.  3.  c.69.  /  184.   extended  to  affl* 
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againft  the  London  Dock  Company,  no  aftion  {hall  be  1814* 

brought  for  any  thing  done  by  the  Company  under  that 
aft,  unlefs  it  be  commenced  within  6  calendar  months 
after  the  offence  committed.  2.  That  the  heap,  which 
was  alleged  to  be  near  to  and  adjoining  the  Plain tifPe 
houfe,  was  nob  within  many  feet  of  it,  the  ditch  interven- 
ing, and  feveral  feet  of  vacant  ground  on  the  Company's 
fjde  of  the  ditch  intervening  between  the  heap  and  the 
hcrafes.  3.  That  the  mifchief  was  not  occafioned  by  the 
immediate  aft  of  the  Company,  but,  at  mod,  by  a  re- 
mote confequence  of  their  aft,  viz.  by  the  mouldering 
down  of  the  heap  which  in  its  original  pofition  did  not 
obftruft  the  ditch,  and  that  therefore  the  count  did  not 
properly  defcribe  the  grievance  complained  of.  4.  That 
the  verdift  was  contrary  to  the  evidence,  it  being  in  proof 
that  the  nufance  complained  of  did  not  proceed  from 
the  penning  up  of  water  in  the  ditch,  but  proceeded 
from  the  water  penned  up  in\he  court  itfelf.  The  Court 
granted  a  rule  njfi  on  all  the  grounds* 

Faugban  and  Ptll  Serjts.  on  this  day  (hewed  caufe 
againft  the  rule.  As  to-  the  laft  point,  they  obferved 
that  the  queftion  had  been  fubmitted  to  the  jury,  who 
had  diftinftly  found  that  the  nufance  was  occafioned,  not 
by  water  from  the  upper  part  of  the  court,  but  by  that 
which  flowed  back  on  the  court  from  the  ditch  $  but 
even  if  the  verdift  were  againft  evidence,  yet  the  amount 
being  under  20/.,  the  Court  would  not  interfere.  Nor 
could  this  be  a  ground  of  nonfuit,  which  is  the  rule,  but 
only  for  a  new  trial.  [2.  The  Court  relieved  them  from 
arguing  that  the  aftion  was  brought  within  time,  and 
held,  as  Cbambre  J.  had  done  at  the  trial,  that  if  a  perni- 
cious effeft  had  continued  until  within  fix  months  before 
the  aftion,  it  was  a  continuance  of  the  nufance,  and  was 
a&ionable,  and  that  if  the  pernicious  effeft  was  then: 
firft  experienced,  by  the  earth  from  the  mound  falling 

Vol.  V.  P  p  into" 
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caufe  of  the  injury,  it  was  then  early  enough  to  Wq 
the  a&ion.]  3.  It  is  not  neceflary  for  the  Plaintiff  to 
ftate  that  the  damage  arofe  confequentiaDy  from  the 
mound,  it  is  fufficient  to  allege  that  the  mound  was  die 
coufa  caufanS)  and  the  mode  in  which  it  operated  is  only 
evidence  for  the  jury  in  fupport  of  that  allegation.  It 
is  fufficient  to  allege  that  die  mifchief  was  occafionedkj 
means  thereof.  Scott  v.  Shepherd*  2  BL  Rtp.  893.  flk 
Court  flighted  the  authority  of  tins  cafe.] 
t 

He  Court  flopped  Befl,  (who  would  have  fupportedte 
rule,)  holding  it  impoffible  that  under  a  fbtementtk 
the  Defendants  heaped  up  earth,  and  kept  it  heaped^ 
evidence  could  be  admitted  of  an  injury  occafioned  kj 
fullering  the  earth  to  fall  down.  The  ftatement  in  & 
declaration  is,  that  the  rubbifh  itfelf  was  placed  bythc 
Company  in  a  fituation  fuch  as  to  obftruft  theditA 
It  is  however  the  elements  and  the  bop,  that  be 
changed  its  pofition,  and  caufe  it  to  obftrufi  the  dstdi; 
it  was  not  the  immediate  aft  of  die  Company,  tan 
confequential  injury,  that  occafioned  the  obftruffioo. 
Rule  abfolute  to  enter  a  wto 


ik  ths  Fifty-fourth  Yeab  of  GEOR  GE IH  539 

1814. 

Fisgeon  and  Others,  Affignees  of  Becher  and        m*j  * 

Barker,  Bankrupts,  v.  Sharps.  /  /?*>t&  442 

HTHIS  was  an  a&ion  of  trover  brought  by  the  affignees   §  Whether  a 

of  Becher  and  Barker,  who  had  become  bankrupts,  trader,  in  embar- 
9  *^      railed  arcum- 

to  recover  the  value  of  certain  goods,  which  the  De-  fences,  who  de- 
fendant, as  it  appeared  upon  the  trial  of  the  caufe  at  Uve"  l0?* JJ  * 
*m  ...»    „  1      -    .  r       »r.t  ~       *    e        creditor  in  dil- 

Gtdldbally  at  the  fittings  after  Hi lary  term  18 14  before  charge  of  hia  debt, 

CMs  C  J.,  had  received  from  the  bankrupts  under  the  does  it  in  centem* 
following  circumftances.    The  bankrupts  exported  cot-  \^£Z  °j8  a  <pj^m 
ton  goods  to  Rujpa,     On  the  8th  of  OBober  1812  they  tion  of  feci  for 
purchafed,  with  a  view  to  exportation,  the  goods  in  quef-  J1^*  . 

tion  of  Taylor  and  Co.,  through  the  Defendant,  who  was  contemplates  that 
the  fa&or  of  the  vendors,  and  having  no  warehoufe  of  *"•  *****  muft 
their  own,  fent  them  to  Woodward  their  packer.     They  cannot  mv  hit 
had  alfo  purchafed  certain  other  goods  of  Habgpod  and  creditors  unlefc 
Co.     On  the  16th  of  OcJober  the  bankrupts  found  that  ^^^^ 
they  mult  fufpend  their  payments  \  they  therefore  turned  therefore  necefia- 
their  thoughts  to  the  newly  purchafed  goods,  and  gave  rily  contemplate 
dire&ions  to  Woodward  to  return  them  to  the  perfons  of      B  ^iakd 
whom  they  were  purchafed.     He  would  not  attend  to  goods  to  export  to 
that  order,  becaufe  he  claimed  a  lien  on  the  goods,  until  &nffia*  when  he 
he  was  fatisfied  for  the  debt  due  to  himfelf.     The  bank-  foim  wMch  he 
ropts  then  gave  him  another  order,  to  deliver  back  the  expected  a  furplus 
goods  to  each  vendor  upon  payment  by  him  of  the  pro-      **l0jir w^ 
portion  of  the  charges  which  attached  on  fuch  goods,  debts.    Receiving 
Under  this  order  Habgood  and  Co.  difcbarged  the  whole  °°  remittances 
lien,  and  took  poffeffion  of  all  the  goods,  and  reftored  to  foeW^^SpfiWfc 

the  Defendant  thofe  which  he  had  fold,  receiving  from  of  advantage  in 

fending  out  more 
goods,  and  finding 
lie  muft  flop  payment,  he  reftored  the  lad  purchafed  goods  to  the  vendors:  he  then 
fully  expected  that  his  creditors  would  give  him  tune,  and  had  neither  intention  nor 
fufpicion  of  being  made  a  bankrupt.  On  a  conuniffion  Hiring*  held  that  the  vendors 
■night  retain  the  goods  £>  reftored. 

Pp  2  him 
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1814.  him  a  proportional  part  of  the  charges  they  had  pi  to 

Fjdgbom        Woodward.    On  the  19th,  at  a  meeting  of  the  creditor? 
«•  of  Becker  and  Barker,  it  was,  at  the  inftance  of  okcr* 

SHARPfc  ditor,  determined  to  make  them  bankrupts.  Theya: 
that  time  thought  they  had  17  or  18,000/.  good,  bepd 
paying  their  debts.  Their  property  was  locked  sp  is 
goods  in  Rujfta ;  they  had  no  intention  or  fufpiciooof 
being  made  bankrupts.  They  knew,  that  if  their  ae» 
.  ditors  would  not  give  them  time,  they  could  not  go  oc, 
but  they  had  no  doubt  that  the  creditors  would  p« 
them  time.  17  or  18,000/.  had  been  advanced  to  tb 
in  this  country  upon  their  goods  in  Rttflia.  They  Mi 
general  expectation  of  remittances  from  RuJ/ia.  M 
Serjt.  for  the  Defendants  infifted,  that  the  goods  ten 
reftored  neither  in  contemplation  of  bankruptcy,  tf 
even  of  tafolvency,  but  only  on  this  ground:  the  Ir- 
rupts clearly  knew  they  could  not  go  on  with  tte 
bufinefs :  they  had  bought  thefe  goods  for  the  purpofe 
of  employing  them  in  their  trade,  but  finding  that  tbey 
could  not  go  on  with  their  trade,  they  thought  the  fc 
and  honed  thing  to  be  done,  was  to  return  thefe  p& 
GiUt  C.  J.  left  it  to  the  jury,  whether  thefe  pod* 
were  reftored  to  Habgood  and  Co.  by  the  banirups,^ 
,  contemplation,  ift,  of  bankruptcy,  or,  adlj,  of  ink 
vency,  not  however  deciding  whether  the  contempfe 
of  insolvency  would  enable  the  Plaintiffs  to  Tecorer.  If  if ' 
bankrupts  delivered  back  the  goods  to  HabpoivA^ 
looking  forward  to  a  time  when  they  (hould  themf* 
fail,  and  wiihing  to  give -them  a  preference  orer  there 
of  their  creditors,  then  that  was  an  undue  preference; 
but  if  they  reftored  the  goods,  feeing  that  they  coid^ 
go  on  with  their  trade,  and  only  meaning  to  getM 
the  goods,  becaufe  they  could  not  apply  them  to  t*J 
purpofe  for  which  they  purchafed  them,  he  w»  * 
opinion  that  in  that  cafe  the  a&ion  could  not  be  ■»► 
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tained.    The  jury  found  a  verdift  for  the  Defendants,  ^14. 

and  faid  they  thought  that  when  the  bankrupts  gare 
back  the  goods,  they  contemplated  neither  bankruptcy 
nor  infolvency.    / 

Shepherd,  Sol ic tor-General,  in  this  term  obtained  a  rule 
nifi  for  a  new  trial,  contending,  that  notwithftanding  the 
evidence  that  had  been  given,  the  bankrupts  muft,  in 
law,  if  not  in  fad,  have  had  bankruptcy  in  their  con- 
templation, when  they  returned  the  goods.  They  had 
no  hope  to  efcape  bankruptcy  if  the  creditors  did  not 
give  mem  time,  for  they  had  no  reafonable  expe&atkm 
of  receiving  remittances  from  Ruffia. 

Gibbs  C.  J.  With  refpe£fc  to  this  do&rine  of  con- 
templation in  cafes  of  bankruptcy,  we  have  nothing 
cither  in  the  common  or  ftatute  law  to  (hew  what  it  is. 
The  cafes  in  which  this  do&rine  was  introduced,  make  it 
depend  upon  the  quo  ammo :  if  a  trader  thought  he  mould 
not  ultimately  have  enough  to  pay  all  his  creditors,  it 
muft  be  prefumed,  that  if  he  gives  full  payment  to  one, 
he  does  it  in  contemplation  of  bankruptcy:  but  if  a 
man,  honeftly  believing  he  (hall  have  enough  ultimately 
to  pay  all,  but  having  bought  goods  with  intent  to  apply 
them  to  the  particular  purpofes  of  his  trade,  and  finding 
that  it  is  neceflary  that  he  mould  difcontinue  his  trade, 
and  therefore  cannot  make  the  intended  ufe  of  the  goods, 
thinks  it  fair -and  right  to  return  the  goods  to  the  perfon 
of  whom  he  purchafed  them,  I  cannot  fay  that  this  is 
done  with  a  view  or  contemplation  of  bankruptcy. 

Beft  and  Vaughan  Serjts.  now  (hewed  caufe  againft 
this  rule.  They  urged  that  the  courts  had  always  held 
it  to  be  a  queftion  of  fatt  for  the  jury,  whether  a  trader 
at  the  time  of  making  a  payment,  had  bankruptcy  in  his 
contemplation*  Smithy  affignee  of  Hamilton  v.  Payne, 
6  T.  R.  15a.  Hart/borne  v.  SlodJen,  2  Bos.  &  Pull.  582. 
The  principle  on  which  payments  had  beta  declared 
P  p  3  fraud- 
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fraudulent,  was,  that  a  trader  had  attempted  to  do  fat 
to-day,  which  he  knew  he  fliould  be  unable  to  do  to- 
morrow, and  the  law,  which  defeats  fraud  wherem  k 
meets  with  it,  would  defeat  that  contrivance.  Thisprav 
ciple,  however,  had  been  puflied  to  an  unexampledkogth, 
and  was  not  to  be  extended ;  but,  neverthelels,  no  ok 
had  decided,  that  the  mere  contemplation  of  a  temporary 
ftoppage  of  payment  would  aroid  a  delivery  made  by  a 
trader.  The  contemplation  of  infolvency  would  nt 
fuffice :  the  aft  is  no  fraud,  unlefs  it  withdraws  pn> 
perty  from  the  operation  of  the  bankrupt  laws.  A  ma 
may  contemplate  infolvency  without  contemplating  beat 
ruptcy,  and  the  queftion  is  not,  whether  bankruptcy  is 
one  of  the  confequences  which  temperate  and  dUpf- 
fionate  perfons  of  fuperior  judgment  might  anridjot 
from  fuch  a  ftate  of  the  trader's  affairs,  but  what  he  ton- 
felf  in  fa&  contemplated.  What  was  the  qwanm? 
Even,  therefore,  if  the  bankrupts  did  contemplate  ia- 
folvency,  yet  if  they  did  not  alfo  contemplate  that  bmi- 
ruptcy  would  be  the  confequence,  this  payment  foaU 
not  be  thereby  afie&ed. 


Shepherd  and  Lew  Serjt.  in  fupport  of  the  nk 
The  niceft  fenfe  of  moral  duty  prompts  many  tnnsfa* 
of  property,  made  on  die  verge  of  bankruptcy,  yettltf 
will  not  make  them  valid,  if  they  are  made  in  cooto- 
plation  of  bankruptcy,  or  even  hart  that  afpe&  Itmajr 
be  a  nice  queftion  to  define  what  is  fuch  a  contempla- 
tion :  it  certainly  is  not  neceflary  that  the  trader  fhooU 
have  taken  up  a  fixed  determination  to  commit  an  aflof 
bankruptcy.  But  if  he  fees  the  neceffity  of  ftoppmg  to 
payments,  unlefs  his  creditors  will  indulge  him  with  m 
he  contemplates  bankruptcy;  for  one  a&  of  bankrupt 
by  lying  in  gaol,  is  involuntary;  and  whatever  may  be 
his  refolution  to  avoid  voluntary  a£b  of  bankruptcy,  k 
Cannot  avoid  that  fource  of  it^  if  his  cndkmnhk* 

aa  4* 
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fpare  him.  If  he  contemplates,  that  with  their  indul- 
gence he  can  pay  all,  he  therefore  necefiarily  alfo  con- 
templates the  other  altematire,  that  if  they  refufe  that 
indulgence,  he,  being  without  funds  in  England,  mud 
become  a  bankrupt,  either  by  fome  voluntary  aft  of  his 
own,  or  in  confequence  of  their  arrefting  him.  It  avails 
nothing  that  this  contemplation  is  accompanied  with  a 
hope  that  the  event  will  not  happen.  The  degree  in 
which  he  was  infolvent,  is  alfo  immaterial ;  nor  does  it 
vary  the  cafe,  that  the  difficulties  of  the  trader  are  in- 
duced by  political  circumftances.  This  is,  at  lead,  a 
mixed  queftion  of  law  and  fa£t,  and  the  jury  have  not 
formed  the  right  conclufion  on  it.  The  queftion  is, 
were  the  bankrupts  giving  to  thefe  creditors  an  advan- 
tage which  other  creditors  could  not  have?  And  the 
anfwer  is,  they  found  themfelves  under  an  impoffibility 
of  giving  the  fame  advantages  to  all.  The  policy  of  the 
bankrupt  law  requires,  that  whatever  is  the  date  of  a 
trader's  property  at  the  moment  he  difcovers  his  embar* 
rafiments,  all  that  he  then  has  (hall  equally  be  divided 
among  his  creditors.  The  cafe  of  Smith  v.  Payne  fends 
as  a  fatisfa&ion  made  in  confequence  of  the  urgency  of 
the  creditor,  and  not  by  the  voluntary  zSt  of  the  debtor. 
Etcher  and  Barker  could  not  in  reafon  expeft  but  that 
bankruptcy  would  be  the  confequence  of  their  embarraff- 
ments,  and  if  they  had  reafon  to  think  they  could  not  go 
on  with  their  trade  as  ufual,  the  preference  they  gave 
illegal. 


543 


Gibbs  C.  J.  This  is  an  a£fcion  of  trover  brought  by 
the  affignees  of  Becher  and  Barker  againft  Sharp*,  who  by 
the  intervention  of  Habgood  has  got  poffeffion  of  a  parcel 
of  goods  which  the  bankrupts  had  bought,  and  intended 
t»  export.  Becher  and  Barker  were  Rugia  merchants, 
who  were  in  habit  of  exporting  goods  to  Ruffiax  and  had 
no  warehoufe  here,  but  were  accuftomed  to  fend  the 
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goods  to  their  packers.  On  the  16th  of  OBcber  1812, 
by  reafon  of  the  difficulty  which  the  then  date  of  the 
world,  or  the  ftate  of  their  debts,  interpofed,  Btchtr  and 
Barker  found  that  they  could  not  proceed  without  indul- 
gence from  their  creditors.  Thefe  goods  were  then  in 
the  hands  of  their  packers:  they  found  it  impoffiHeto 
proceed  with  their  trade,  and  export  thefe  goods;  and 
they  thought  it  moft  fair  to  reftore  them  to  the  Tendon. 
It  is  unnecefiary  to  detail  the  circumftances  of  Wm- 
ward's  lien.  The  goods  wer%  reftored,  and  Sharp  pa 
poflefBon  of  them;  and  the  queftion  is,  whether  fee  ha 
a  right  to  hold  them.  On  the  next  day  Becher  asd 
Barker  found  it  neceflary  to  flop  their  payments.  On  tie 
following  day  a  meeting  of  their  creditors  was  called: 
the  bankrupts9  language  is,  "  we  had  no*  doubt  whatever 
of  being  able  to  make  good  our  payments,  if  the  creditors 
would  give  us  time :  we  had  no  intention  or  fufpickmof 
becoming  bankrupts."  The  ground  on  which  the  Plain- 
tiffs contend,  that  the  goods  were  delivered  back  under 
fucb  circumftances  as  rendered  the  re-delivery  of  thofc 
goods  fraudulent  and  void,  is,  that  when  they  were  de- 
livered back,  Becher  and  Barker  contemplated  bankruptcy. 
I  put  feparately  to  the  jury  the  two  queftions,  whether 
they  contemplated  bankruptcy,  and  whether  they  con- 
templated insolvency  5  becaufe  in  fome  cafes  it  has  been 
afked,  whether  a  trader  has  had  infolvency  in  contem- 
plation. I  did  not  hold  that  the  contemplation  of  infolv- 
ency would  have  that  effeft :  the  cafe  does  not  call  for 
it  \  and  I  wifli  on  this,  as  on  all  other  occafions,  to  awM 
giving  opinions  on  points  which  the  cafe  does  not  d 
for.  I  therefore  defire  to  be  underftood,  as  giving  00 
opinion  on  that  point,  and  it  is  unneletTary  to  give  any 
in  this  cafe,  becaufe  the  jury  have  found  that  neither 
bankruptcy  nor  infolvency  was  in  contemplation.  Butt 
it  is  faid,  the  fads  {hew  thfet  Becher  and  itorfcr  necefr 
rily  had  bankruptcy  or  infolvency  in  their  canfeopk 

/         14  »»i 


in  the  FiFTV-TOuijTirYEAR  of  GEORGE  III.  545 

m  ;  and  though  the  jury  have  found  otherwise,  we  1814. 
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jfire  a  new  trial,  beeaufe  the  jury  could  not  have  been 
arranted  in  that  finding.  It  was  argued  by  my  Brother 
enjy  that  if  a  man  is  in  fuch  a  ftate,  that  he  knows  he  Sharps. 
in  not,  without  the  indulgence  of  his  creditors,  refume 
is  payments  immediately,  he  cannot  make  a  payment 
>  a  creditor,  beeaufe  he  muft  neceflarily  contemplate 
lat  bankruptcy  will  be  the  confequence.  I  cannot  go 
ong  with  him  in  this  conclufion.  By  the  common  law, 
e  mayjpay  any  one :  the  general  effe£l  of  the  ftatutes  on 
\e  fubjett  of  bankrupts,  is,  that  all  payments  made  be- 
3re  bankruptcy,  are  legal  and  valid ;  but  a  certain  clafs 
i  cafes  has  arifen,  in  which  certain  payments  have  been 
uppofed  to  be  made  in  fraud  of  the  bankrupt  laws,  and 
ire  therefore  fraudulent  and  void.  But  I  find  in  all  the 
:afes,  from  FordycSs  to  the  prefent,  the  fa£k  found,  that 
he  aft  was  done  in  fraud  of  the  bankrupt  laws :  it  muft 
>e  an  aft  then,  not  only,  that  in  efieft  contravenes  the 
bankrupt  laws,  but  it  muft  be  done  with  intent  to  contra* 
rene  them,  and  in  contemplation  of  bankruptcy.  The 
unocence  or  guilt  of  the  att  depends,  then,  on  the  mind 
Df  him  who  did  it ;  and  it  cannot  be  in  fraud  of  the 
bankrupt  laws,  unlefs  the  aftor  meant  it  ihould  be  fo. 
Try  this  cafe  by  that  principle.  Becker  and  Barker  bought 
thefe  goods  in  order  to  fend  them  to  Ruffta;  they  find 
themfelves  in  a  condition  not  to  be  able  to  fend  them; 
that  they  muft  flop  their  trade ;  that  they  could  not  go 
on  without  the  indulgence  of  their  creditors ;  but  they 
know,  (atJeaft  the  witnefs  pofitively  fwears  he  be- 
lieved), that  they  had  funds  abundant  to  pay  all :  they 
had  a  full  reliance  in  the  liberality  of  their  creditors, 
they  did  not  believe  they  fliould  become  bankrupts* 
Was  it  not,  then,  a  queftion  to  be  left  to  a  jury,  whether 
they  in  reality  a&ed  under  this  impreffion,  or  whether  it 
was  all  a  pretext  ?  and  whether  or  no  they  reftored  thefe 
goods  under  the  view  to  give  a  better  payment  to  thofe 
creditors,  than  the  others  could  obtain  ?    Was  not  this 
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1814.  a  fad  to  be  left  to  the  jury?   and  the  view  the  jnj 

hare  taken  of  it,  is,  that  the  gdods  woe  returned  beaafe 
the  bankrupt*  could  make  no  ufe  of  diem  in  their  tndb 
We  cannot  fay  that  the  verdift  is  againft  the  evidence. 
It  appears  to  me  that  in  the  cafe  of  Hmrtjbanui.lUk 
each  of  the  Judges  in  his  turn  has  ftated  the  law  oada 
point  mod  correftly  and  concifely .  Lord  Akadt)  lays, 
"  It  is  not  fufficient  to  avoid  the  delivery  of  goods  bp 
trader,  that  fuch  a  delivery  be  made  voluntarily  oa  b 
party  and  that  an  aft  of  bankruptcy  enfues :  it  maft  alia 
appear  that  he  had  the  aft  of  bankruptcy  in  his  contem- 
platiom"  And  my  Brother  Heath  (ajp, « It  is  notfuffideK 
to  impeach  a  payment,  that  the  debtor  voluntarily  pay 
his  creditor,  unlefs  at  the  time  he  fo  pay  him  he  hua 
aft  of  bankruptcy*  in  contemplation."  AndMrJnike 
Rooke  alfo  fays,  «  Though  the  payment  be  fo  far  toIub- 
tary  that  it  could  not  have  been  enforced,  yet  it  is  not 
therefore  void,  unlefs  made  collufively  between  the 
parties,  in  contemplation  of  bankruptcy."  And  ay 
Brother  Chambrt,  going  rather  more  fully  into  thedoo- 
k  trine,  lays,  "  The  rule  appears  to  me  to  be  this:  ay 
payment  made  by  a  trader  before  an  aft  of  bankrupt 
and  in  contemplation  of  fuch  aft,  and  with  a  tie*  to 
give  a  preference  to  a  particular  creditor,  is  void."  I 
ftate  what  is  faid  in  this  cafe,  for  the  purpofeof  fhewfff 
that  all  the  Court  agree  in  this  point,  that  bankruptcy 
muft  be  in  the  contemplation  of  the  trader  to  makethe 
payment  fraudulent  And  thus  the  Court  agree  vi& 
Lord  Mansfield'*  doftrine  in  Fordycit  cafe,  that  the 
thing  muft  be  intended  in  fraud  of  the  bankrupt  bvs. 
The  contemplation  of  infolvency  is  one  ftep,  and  affix* 
a  ftrong  prefumption  towards  the  contemplation  of  bank- 
ruptcy, but  it  does  not  go  all  the  way. 

HbathJ.    I  am  of  the  lame  opinion*    Iadheretotk 

doftrine  of  Hartjbarne  v.  Slodden.    I  hold  that  this  ** 
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qpeftion  for  the  jury.  But  Ubfaid  by  my  Brother  Z«i/,  if 
a  judicious  and'  fenfible  man  would  fay  that  bankruptcy 
araft  follow,  then  it  ia  a  fraudulent  preference.  It  is 
impoffible  to  agree  to  that  doftrine ;  it  would  place  all 
the  commercial  world  in  greater  difficulty  to  inveftigate. 
die  rule  of  a£Hon,  and  would  refcind  even  more  pay- 
ments than  hitherto  has  been  the  confequence  of  the  doc* 
trine  that  has  been  followed. 

Chambrb  J.  This  was  a  cafe  for  the  confideration 
of  a  jury,  and  was  very  properly  left  to  them,  and  I  by 
no  means  think  they  are  wrong  in  the  conclufion  they 
have  come  to.  The  bankrupts,  finding  that  they  were 
obliged  to  fufpend  their  trade,  came  to  a  very  proper 
conclufion,  of  returning  thefe  goods  to  the  perfon  who 
furnifhed  them,  inftead  of  fending  them  out,  and  making 
the  fellers  wait  till  a  remittance  might  arrive.  They  had 
no  idea  whatever  of  giving  thefe  perfons  a  preference 
over  the  others :  they  call  their  creditors  together :  they 
had  an  expectation  of  receiving  a  furplus  of  i8,ooo/» 
after  Satisfying  all  their  creditors.  What  reafon,  then, 
ia  there  for  faying  they  wMhed  to  put  thefe  creditors  in 
a  better  fituation  than  any  others,/ which  has  been  the 
obje&ion  in  all  the  decided  cafes  ?  The  courfe  they 
took  was  apparently  the  beft  for  all  parties.  When  a 
perfon  knows  that  he  muft  ftop,  unlefs  his  creditors  give 
hiitf  time,  I  cannot  fay  that  he  neceflarily  is  looking  to 
an  a£fc  of  bankruptcy ;  I  think,  therefore,  we  ought  not 
to  difturb  this  verdi£fc,  but  that  it  is  perfe&ly  right. 

Dallas  J.  Firft,  Was  this  a  fit  cafe  to  go  to  the 
jury  ?  adly,  Has  it  gone  properly  to  the  jury  i  3dly, 
Have  they  come  to  a  proper  conclufion  i  ift,  That  it  is 
a  queftion  to  go  to  the  jury,  even  as  a  queftion  of  mixed 
£a£k  and  law,  as  put  by  my  Brother  Lenr9  is  not  ques- 
tioned,   adly,  From  Harmon  v.  Ftflxr  to  the  prefenttime, 
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the  queftion  for  the  jury  has  been,  whether  the  a&  vs 
done  in  contemplation  of  bankruptcy.  The  qoeftke 
was,  therefore,  a  proper  one,  and  has  been  property  feb- 
mined  to  the  jury ;  and  I  think  they  hare  found  a  right 
cdnclufion.  A  man  may  be  in  difficulties,  and  not  Hop 
payment:  he  may  (top  payment,  and  not  be  inibtesr. 
he  may  be  infolvent,  and  not  be  a  bankrupt.  Wkis 
this  cafe?  The  bankrupts  took  the  fame  viewooljcf 
their  own  fituation  as  the  majority  of  their  creditors  did, 
that  they  were  not  about  to  become  bankrupts:  only  ok 
creditor  differed  from  them.  Were  not  then  the  jury 
well  warranted  in  finding  that  Becker  and  ito&r  did 
not  intend  to  become  bankrupts  ?  I  agree  with  my  Lad 
in  faying,  that  there  is  a  diftm&ion  between  banknper 
and  insolvency :  it  is  by  no  means  neceffary  here  to  de- 
cide whether  the  contemplation  of  infolvency  only,  or  a 
all  the  different  degrees  of  difficulty,  from  incipient  e* 
barrafiment  up  to  infolvency,  will  prevent  a  trader  from 
giving  a. preference  to  one  creditor  over  another.  las 
by  no  means  prepared  to  fay  that  it  will,  though  it  is  a 
queftion  fraught  with  great  difficulty  j  but  all  the  cafe 
hitherto  decided  have  had  an  ingredient  in  them,  tfc 
the  perfon  making  the  payment  had  bankruptcy  in  & 
contemplation. 

Rule  difchargd. 


Crisp  v.  Price,  Bart. 


A  covenant  for  HTHE  Plaintiff  declared  that  by  an  indenture  dated 
lt^£l2L  the  6th  of  Fehruan  **">  derailing  to  the  Plairf 

ed  road  whenever   a  wharf  and  certain  premifes,  to  hold  from  the  29th  ® 
the  dune  may  be 

made,"  will  not  apply  to  a  road  which,  when  the  parties  contracted,  vat  newty0" 
tended  to  be  made,  but  was  executed  and  complete  before  the  fealbg  of  the  &*& 


in  the  Fifty-fourth  Year  of  GEORGE  III. 

September  1806   for  21   years,    the  leflbrs  covenanted 
that    the  Plaintiff   fhould   and   might,    from  time   to 
time  daring  that  term,  hare  the  free  ufe  and  benefit 
of  the  new-intended  road  whenever  the  fame  fhould  be 
made,  at,  or  adjoining,  or  near  to  the  faid  premifes,  and  a 
right  of  way  and  egrefs  and  regrefs  from  and  to  the  road 
into  and  upon  the  premifes,  without  any  interruption  of 
the  leflbrs,  or  any  claiming  under  them  ;  and  he  averred 
that  although  the  road  in  the  indenture  mentioned  to  be 
intended  to  be  made,  at,  or  adjoining,  or  near  to  the  pre- 
mifes, had  long  fince  been  made  ana  finiflied,  yet  the 
leflbrs  and  their  affigns  would  not  permit  the  Plaintiff  to 
have  the  free  ufe  and  benefit  thereof  after  the  fame  was 
fo  made,  and  ingrefs,  egrefs,  &c,  and  {hewed  an  ob- 
ftra&ion.    The  Defendant  pleaded  that  the  road  in  the 
indenture  mentioned  to  be  intended  to  be  made,  had  not 
been  made.    The  caufe  was  tried  upon  this,  amongft  other 
Mixes,  at  the  fittings  at  Guildhall  after  Hilary  term  1 8 14, 
before  Gibbs  C.  J.  when  the  cafe  was,  that  no  new  road  had 
been  made  fince  the  execution  of  the  leafe,  but  there  was 
a  road  in  exiftence  adjoining  to  the  premifes,  made  a  (hort 
time  before  the  leafe,  and  the  fa&  was,  but  it  could  not  be 
grven  in  evidence,  that  the  leafe  was  granted  in  purfuance 
oFan  agreement  for  a  leafe  made  in  1806,  which  ftipu- 
lated  «  that  the  premifes  (hould  have  the  free  ufe  of  the 
newly  intended  road,   whenever  the   fame   might  be 
wanted,  with  a  right  of  back-way  out}9'  and  the  draft  of 
leafe  originally  prepared,  had  the  fame  phrafe,  and  was 
tfcen  confonant  to  the  truth  of  the  fads,  and  to  the 
intention  of  the  parties,  but  in  the  four  years  which  had 
elapfed  before  the  execution  of  the  leafe,  the  road  in- 
tended, had  been  made;  and  the  Defendant  had  excluded 
the  Plaintiff's  premifes  from  the  road,  to  which  they 
adjoined,    by  building    a    high  fence  between   them. 
Gibbs  C.  J.  was  of  opinion  that  the  deed  muft  be  con- 
ftrued  as  fpeaking  at  the  time  of  its  date,  and  that  he 

could 
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could  not  therefore  interpret  it  to  mean,  that  the  md 
tioned  in  the  deed  was  the  fame  road  which  had 
been  completed  before  the  delivery  of  the  deed) 
that  the  deed  fpoke  of  a  road  which  was  not  in 
ence  at  the  time  of  executing  the  indenture;  and  on 
queftion  of  law,  the  covenant  could  not  apply  to  i 
which  was  in  exiftence  before  the  leafe  was  made,  aodto 
which  nothing  had  fince  been  added :  he  refilled,  hot.  I 
ever," to  nonfuit  the  Plaintiff,  and  the  jury  found  aidiS 
with  30/*  damages,  fubjeft  to  the  point  referred. 

Accordingly  Shepherd*  Solicitor-General,  in  this  tea 
having  obtained  a  rule  njfi  to  enter  a  nonfuit, 
• 

Lens  and  Voughan  Serjts.  {hewed  caufe;  they pnyd 
in  aid  the  habendum  from  1806. 


Shepherd  in  fupport  of  his  rule* 

Per  Curiam.  We  cannot  intend  from  the  riewflf  tk 
leafe,  that  an  intention  exifted  before  1806  to  make  tta 
road,  and  that  it  was  executed  before  the  date  of  tk 
execution  of  the  leafe.  The  indenture  defcribes  it  a  a 
road  newly  intended  in  181 1.  The  Plaintiff  will  be 
relieved  in  equity. 

RulcabWott 


iw  ths  Firn-TOPBTH  Ykak  of  GEORGE  III. 


C  arst  airs  and  Others,  Affignees  of  Kensington        My.  %u 
and  Co.,  Bankrupts,  v.  Rolleston  and  Others. 

'THIS  was  an  a&ion  brought  by  the  Plaintiffs,  who  were      if  a.  gim  A, 

the  affignees  of  Kenftngton  and  Co.  bankrupts,  on  a  **h«*  confidera- 

promiffory  note,  drawn  by  the  Defendants  on  28th  jfpril  ^^P^2Sr 

1803,  and  delivered  to  C.  Rollefton  junior,  for  payment  tiated  by  A  as  a 

on  demand  to  the  order  of  the  faid  C.  Rollefton  of  5000A,  AeaAff°\  mo- 

therein  expreffed  to  be  for  value  received  in  his  the  faid  j^fee  for  a  vato" 

C.  Rollefton  junior's  affignment  to  the  Defendants  of  the  aW«  confideratwnt 

Granttm  eftate  in  Grenada,  and  indorfed  by  C.  RolUfton  JJ^JJJJ^ 

junior  to  the  bankrupts.     The  Defendants  pleaded  that  the  note  and  all 

the  note  was  made  By  them,  and  the  promifes,  if  any  fuch  cW»#»d  demand 
1  .    «      1  2  *      *   **  ..  *  touching  the  mat* 

were  made,  were  made  by  them,  as  fureties  for  C.  Rdlefi.  ten  -m  ^fpea  of 

ton,  and  not  on  their  or  any  of  their  accounts,  and  that  which  the  maker's 

after  the  making  of  the  note  and  fuppofed  promifes,  **°J?|^7?* 

Kenftngton  and  Co.  before  their  bankruptcy,  by  releafe  not  fo  w^^ 

under  their  feals,  remiied,  releafed  and  for  ever  quitted  ****  confideration 

claim  to  C.  Rollefton  junior  of  the  note,  and  all  claims  and  that  ^  ju^JJ^ 

demand,  caufe  and  caufes  of  a&ion  in  refpe&  thereof,  may  fKD  recover 

and  all  claim  or  demand  whatever,  for,  touching,  or  *  yJ^J6  mil?r# 

relating  to  the  matters  and  circumftances,  for  and  in  that  the  maker 

refped  of  which  the  Defendant's  promifes  were  made,  ■■*•  &  wfcrety 

and  all  fum  and  fums  of  money  due  or  to  become  due,  ^J^A^  ^  ** 

touching  or  relating  to  the  fame,  up  to  the  time  of  gurr*  <*wec    /?2~ 

jnaking  and  executing  the  releafe.    The  Plaintiffs  ge-      *    J;  y  j,      *j 

nerally  demurred  to  this  plea,  and  the  Defendants  joined  /  * 

in  demurrer* 


Lens  Serjt.,  in  fupport  of  the  demurrer,  argued  that 
this  was  a  mere  queftion  whether  a  releafe  to  the  payee 
of  a  bill  of  itfelf  discharges  the  drawer.  For  the  makers 
of  a  note  are  in  the  fame  fituation  as  the  acceptors  of  a 

bill. 
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1 8 14. 

CAR8TAIRB 

Roxxwioir. 


bilL  But  the  difcharge  of  either  one  of  tbe  ditt 
parties  to  a  bill,  leaves  all  the  other  perfons  prior  on  tix 
bill  ftill  liable,  and  in  the  fame  fituation  as  if  the  & 
charge  had  not  been  given.  In  Fentum  v.  Focal,  44 
5*  I93*t  it  was  determined  that  the  holder  of  a  MI  did 
not,  by  taking  a  cognovit  from  the  drawer  for  payment  bi 
inftalments,  difcharge  the  acceptor.  The  qneffoaa 
hardly  raifed  on  thefe  pleadings,  whether  the  font*  ri 
the  principal  are  diftinguifliable  in  this  refpeft  he 
other  parties  to  the  bill,  for  it  is  not  averred  tkfc 
Defendants  became  fureties  with  the  privity  of  k 
Plaintiffs,  or  that  any  fubfequent  notice  thereof  w 
given  to  the  Plaintiffs.  A  bond  fide  holder  without  cow 
cannot  be  affe£ted  by  the  cirenmftance  of  the  Defends 
being  fureties. 


fit  Serjt.  contri,  diftinguifted  this  from  the  » 
"  dinary  cafe,  becaufe  here  was  a  releafe  notonlyofi 
adion  upon  the  note,  but  of  the  whole  confident* 
which  gave  rife  to  the  note.  The  payee  hidelf  cmH 
not  have  recovered  on  this  note  againft  the  Defend** 
becaufe  it  was  given  to  him  without  confidential.  It 
is  true  that  any  perfon  who  took  it  from  the  pay*  for* 
valuable  confederation,  might  have  recovered  00  ' 
agamft  the  Defendants,  though  no  confidention  fori; 
had  palTed  between  them  and  the  payee,  and  tbe  Pic* 
tiffs  were  for  a  time  in  that  condition 5  but  fince  k 
releafe,  which  has  deftroyed  the  confidention,  'J* 
Plaintiffs  are  reduced  to  the  fame  ftate  as  if  they  hi 
originally  received  the  note  from  Rollejlqn  without  cor- 
fideration ;  and  in  this  point*  of  view  it  is  umnattn4 
whether  or  no  the  Plaintiffs  had  notice  of  the  vast  1 
confidention  between  RoJU/ton'znd  the  Defendants. 


He  Court  relieved  Lens  from  replying;  and 


GlBBsCl. 
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Gibbs  C.  J.  delivered  their  opinion.  My  brother 
Bloffet  has  put  this  cafe  on  the  only  poflible  ground 
of  argument,  a  ground  which  his  ingenuity  has  dis- 
covered, where  I  could  find  no  probable  ground*  The 
Defendant's  objeft  in  making  this  note  was  to  accom- 
modate the  payee.  We  agree  that  C.  Rollefton%  fo  re- 
ceiving the  note  without  confideration,  could  not  fue  tKe 
Defendants  on  it,  nor  could  his  indorfee,  receiving  it 
from  him  without  confideration.  It  is  argued  that  the 
"release  given  by  the  bankrupts  to  C.  RMefion>  who  had 
indorfed  the  note  to  them,  operates  the  extinguifhment 
of  that  confideration  which  exifted  when  the  tranfa&ion 
took  place,  and  pun  the  Plaintiffs  in  the  (late  of  in- 
dorfees  without  confideration ;  we  do  not  think  that  is 
the  eflfeft  of  the  tranfaftion.  The  note  was  at  firft 
given  to  the  bankrupts  upon  a  valuable  confideration: 
when  they  have  got  from  C.  Rdlejhn  all  that  they  could 
get  from  him,  they  releafe  hijn,  not  only  from  the  note, 
but  from  the  debt $  but  we  think  the  bankrupts  did  not 
hereby  relinquifli  their  claim  againft  the  maker  of  the 
note.  We  give  no  opinion  what  would  be  the  cafe  upon 
a  note  wherfe  the  holders  originally  had  notice  that  it 
was  given  without  confideration ;  but,  upon  die  prefent 
cafe,  we  think  there  is  no  ground  to  fay  that  the  releafe 
to  RolUjlm  the  indorfor  was  a  difcharge  to  the  De- 
fendants. 

Judgment  for  the  Plaintiffs. 


SSI 
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CARBTAIBe 
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Mas  **•  '  V.  COSTAR. 

The  Court  can-  ^OTICE  was  given  of  the  justification  as  M  of 
nodce  oV  ihtfae  fy**  Otton>  of  Bermondfey  New  Road,  4Wtj,  witk- 

of  the  place  where  out  addition.     JV/Serjt.  objeded,  id  that  there  to 

tor^e^tflS  n°  addition>  and  2d,y  that  Bermandfey  New  R*dms too 

too  large,'  that  fa&  general   a   defcription  of  his   refidence.    Per  Curia, 

mull  be  made  to  (after  enquiry  of  the  officers,)    the  firft  objefiioo  ii 

davit!**"  ^     "  fata*:    a8  to  ^e  fccond,  we  cannot  take  notice  what  is 

Notice  of  bail  the  length,  or  extent,  or  population  of  BemoaJfaNa 

muft  contain  their  Road  unlefs  it  is  br9u  ht  j^f^  U8  \    affidwit 
addition,  as  well  F  °  ' 

as  place  of  abode. 


1%  14.       Burroughs  v.  Stevens  and  Others,  Executor 

of  Elton. 

Where  a  Plain-  HjTBIS  was  an  a&ion  of  debt  on  a  bond  of  Elm  lb 

^^J^ZuT*  teftator,  brought  againft  the  Defendants,  who  vers 

bondofthetefta-  his  executors.  They  pleaded  a  judgment  recovered  aptf 

tor  againft  execu-  themfehres,  as  fuch  executors,  in  the  Court  of  Bag5 

plea  of  judgment  Bench,  on  ^e  ^ame  bond.     Replication  rndtielrtcd, 

recovered  againft  and  the  judgment,  upon  failer  of  the  record!  appeal 

themielves,  and  t0  be  entered  up  againft  the  Defendants  for  the  debt, 

for  the  debt  <U  an<*  a^°  f°r  x3^  4J-  ^or  damages  and  cofts,  &c.,tobc 


1  \eftatorisy 

and  for  the  cofts  ie  bonis  teftatorht  &Jt  non9  de  bonis  frvpriuf  which  reftri&oncf  * 
executor's  liability  for  the  cofts  was  interlined,  and*  apparently,  by  the  PbuftfT'sfr 
mer  attorney,  the  Court  refufed  to  amend  the  judgment  fix  years  after  it  was  fir*£ 
by  finking  out  the  words  which  reftri&ed  the  executor's  personal  liability  totkecasV 

Whether  a  (bam  plea  by  an  executor,  of  judgment  recovered  againft  himfetf,  beosesasd 
falfe  within  the  executors  own  knowledge,  qu*re. 

Whether  the  form  of  the  judgment  entered  is  now  to  be  confidered  at  the  t&  <£& 
clerk,  or  the  a&  of  the  party,  quart.  .    . 

♦  fetid 
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levied  de  bonis  teftatoris,  et  fi  non,  then  [13/.  4// of  the 
damages  aforefaid,  on  an  interlineation,]  de  bonis  propriis. 
The  Plaintiff's  original  attorney  in  the  caufe  was  dead, 
and  neither  the  Plaintiff  nor  his  prefent  attorney  could 
account  for  the  prefent  ftat?  of  the  record.  Shepherd* 
Solicitor-General,  on  a  former  day  moved  to  amend  the 
judgment  roll,  by  ftriking  out  the  word  John  erroneoufly 
prefixed  to  the  name  of  one  of  the  Defendants,  aqd  alio 
the  entry  of  13/.  4/.  fo  added  in  the  interlineation, 
upon  the  ground  that  the  plea  of  judgment  recovered 
mud  neceflarily  have  been  falfe  within  the  Defendants' 
own  knowledge,  and  that  therefore  the  Plaintiff  was 
entitled  to  judgment  de  bonis  propriis,  both  for  the  debt  and 
cofts,  and  fuch  this  judgment  appeared  originally  to  have 
ftood,  though  fince  altered  by  fome  perfon  unknown* 
In  1  William* s  Saund,  336.  b.  note,  the  authorities  are 
collected,  and  it  is  laid  down,  that  fuch  is  the  law  on  a 
plea  of  ne  unques  executor,  for  that  reafon.  The  falfity  of 
this  plea,  equally  as  of  that,  lies  within  the  Defendant's 
knowledge.  [The  Court  required  information  on  the 
fafi:  how  the  judgment  became  interlined,  and  with 
much  difficulty,  after  a  lapfe  of  fix  year?  from  the  fign- 
ing,  granted  a  rule  niJtJ} 
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Lens  Serjt.  now  (hewed  caufe.  [He  confented  to  the 
amendment  in  the  Chriftian  name.]  It  is  not  pretended 
that  the  Defendant  has  fraudulently  made  this  alteration 
in  the  judgment,  it  therefore  muft  be  confidered  that 
the  judgment,  as  it  now  Hands,  is  not  the  mifprifion  of 
the  clerk,  but  is  the  deliberate  ad  of  the  Plaintiff;  if  it 
were  fairly  a  mifprifion  of  the  Court,  the  Court  might 
amend  it,  according  to  Sees  v.  Morgan,  3  T.  R.  349.  and 
Short  v.  Coffin,  5  Burr.  4730.-,  but  fince  the  Plaintiff 
has  made  his  ele&ion  how  to  enter  his  judgment,  the 
Court  will  not  allow  him,  fix  years  afterwards,  to  with- 
draw  it. 

Qq  2  Shepherd, 
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Shepherd,  in  fupport  of  his  rule,  relied  on  thedes 
before  mentioned,  and  on  Green  v.  Rennet,  1  T.  it  782. 
where  2fa/fcr  J.  recognizes  the  pra&ice  of  altering  a 
judgment  de  horns propriis  fo  as  to  (land  de  kmis  tt/letms} 
and,  citing  Robin/on  v.  JEofrj,  I  5xw^-.  316.,  diftingviiha 
between  amending  the  pleadings,  which  are  the  aflat 
the  party,  and  amending  the  judgment,  which  is  the  ad 
of  the  Court;  but,  to  a  queftion  put  by  the  Court, be 
admitted,  that  he  had  found  no  cafe  of  amendment  from 
a  judgment  de  bonis  teftaioris  to  a  judgment  i  bonuprfyh> 
as  was  now  prayed  for :  in  this  cafe  however  the  fiturica 
of  the  executor  would  not  ultimately  be  changed  If 
fuch  amendment,  for  he  had  not  pleaded  plem  oim$ 
travit.  The  judgment,  even  if  it  were  thus  entered  bj 
the  Plaintiff's  attorney  himfelf,  muft  ftill  be  confided 
as  the  a&  of  the  clerk  of  the  Court,  not  of  the  party. 


Gibbs  C.  J.  It  muft  be  taken  that  this  is  an  abfoidiry 
committed,  upon  a  great  deal  of  refleftion,  by  tbofe  ad- 
eemed for  the  Plaintiff.  The  fa£t  appears  to  be,  A* 
they  originally  entered  up  the  judgment  for  debt  tad 
eofts  de  bonis  propriis:  they  then  altered  it  to  a  judgment 
for  the  debt  de  boms  tefiatoris,  and  for  the  cofts  de  J*' 
U/latoris9  etjt  mn%  de  bonis  propriis,  firft  coming  to  tk 
conclufion  of  what  was  right,  and  entering  the  jndgmeK 
accordingly,  but  afterwards  altering  it  to  that  which  it 
now  is  -,  and  the  Plaintiff,  having  now  got  a  new  attor- 
ney, who  knows  nothing  of  the  paft,  applies  again  to 
leftore  the  former  judgment*  The  cafe  in  Bomo 
comes  neareft  to  this,  but  it  makes  a  confideraUe  difo- 
ence,  whether  the  objeft  of  the  application  is  to  enlarge 
die  liability  of  the  executor,  or  to  refttain  it  to  the 
teftator's  goods.  .  Here  was  a  judgment  dtbmis  tejlstov, 
etjport,  de  bonis  propriis,  which  was  right,  if  the  ptea 
were  falfe  within  his  own  knowledge.    What  '**$* 
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plea  within  the  executors  own  knowledge,  which  fen-' 
ders  the  executor  liable  ie  bonis  propriis>  is  a  matter  of  very ' 
considerable  difficulty*     The  pleas  of  m  ungues  executor* 
and  of  releafe  aftually  executed  to  the  executor,  are, 
fuch :  but  many  pleas,  as  plene  admintjfravit^  to  the  view 
of  an  illiterate  perfon,  appear  fucb,  which  are  not  fo;  for 
many  cafes  hold,  that  plene  admimjtravitii  not  a  plea. of 
that  character.   « We  cannot  decide  this  queftion  upon  * 
motion  to  amend,  for  at  all  events  it  is  difcretionary 
with  the  Court,  whether  they  will  now  alter  the  judg* 
ment,  and  impofe  a  different  liability  on  the  executors 
from  that  which  was  on  them  before.    It  is  argued  that 
tKe  judgment  is  the  aft  of  the  Court,  and  that  we  fhall 
therefore,  for  the  fake  of  our  own  records,  amend  it :  but, 
in  the  firft  place,  the  judgment,  as  it  now  (lands,  is  not 
erroneous,  but  only  lefs  beneficial  to  the  Plaintiff  than 
that  which  he  contends  he  might  have  had ;  and  as  to  the 
pofition  that  the  judgment  is  the  a<2  of  the  Court,  that  is 
not  in  fad  fo:  for  though  it  is  the  duty  of  the  clerk  to 
enter  the  judgment,  the  parties  themfelves,  in  faQ,  draw 
up  the  judgment  in  form,  though  the  prothonotary  an- 
ciently did.    1  know  not  how  the  right  may  be,  on  that 
point,  but  this  has  for  a  long  time  been  the  pradice.    I 
give  no  opinion  at  prefent,  how  the  judgment  ought  to 
be  worded,  but  it  is  at  leaft  a  very  arguable  point ;  and 
at  all  events,  after  fo  long  a  time,  and  it  not  appearing 
but  that  it  is  altered  by  the  party  himfelf,  the  Court  will 
not,  in  their  discretion,  make  the  amendment 


Hbath  J.  held,  as  a  general  principle*  that  the  judg- 
ment was  fo  far  to  be  eonfidered  as  the  ad  of  die  clerk, 
that  if  it  be  not  entered  in  the  ufual  form,  and  it  appears 
by  what  precedes  on  the  record,  what  the  judgment 
ought  to  be,  then  it  ought  to  be  amended  as  the  mif- 
prifion  of  the  clerk,  according  to  Short  v.  Coffin  imd  Chap* 
man  V.  Gah%  %  Lev.  aa.  and  the  other  authorities  there 

Q  q  3  cited* 
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cited.    But  the  diftinftion  was  important,  that  in  Sin 
v.  Coffin  it  was  fought  to  discharge  the  executor,  ani 
here  perfonally  to  charge  him:  and  that  too,  at  fogreat  ! 
a  diftance  of  time :  otherwife,  the  amendment  had  bees  | 
made  in  many  cafes  where  the  error  was  not  proved  to 
be  the  mere  mifprifion  of  the  clerk. 

The  reft  of  the  Court  concurring. 

The  Rule  was  difctaji 


May  14.         Nathan  and  Another  v.  Giles  and  Another. 
Giles  and  Another  v.  Nathan  and  Another. 


The  judgment     ftTATHANS  brought  an  a£fcion  in  this  court  apiri 

t^tr  GU"  and  &"**<>  for  «■■*  W  "*  "^  ' 

money  in  the         which  was  tried  at  Guildhall,  at  the  fittings  after  WU>  , 

hands  of  A.  is  the  mas  term  lglI>  before  Mansfield  C.  J.  when  it  append  I 
^Kifftbn  Aat  "*  a  J"*  merchant,  had  gone  to  &**  | 
in  another  court     leaving  Jofepbs,  his  attorney,  here,  with  very  full  powss- 

byCagainft^.,    D^ng  his  abfence,  on  the  10th  of  Novtmkr  ifie» » 
claiming  the  lame  °  * 

money  as C's        cargo  of  wheat  arrived  in  London,  which  im« bd par- 
property* 

Where  a  foreign  attachment  is  a  bar,  it  may  be  given  in  evidence  under  the  $&■ 
iffue,  nonajumfp. 

A  foreign  attachment  pending*  is  no  bar  to  an  action  until  judgment  be  rewmedb 
the  attachment. 

The  writ  of  audita  querela*  is  of  common  right. 

Where  a  writ  of  auditd  qutreld  dearly  aftbrds  relief  to  the  Defendant*  tatCs* 
will  relieve  him  on  motion,  without  putting  him  to  the  audita  quereUL 

But  where  the  relief  U  queftionable,  the  Court  will  not  difpofc  of  the  cafe  on  mot* 
but  leave  the  Defendant  fi>  to  proceed,  that  the  Plaintiff  may  demur  or  &«*«*; 

And  therefore  the  Court  refuted  to  difpofc  of  a  writ  of  audita  querela  by  aotfss 
in  arreft  of  judgment,  where  the  parties  ferioufly  argued  the  queftion. 

The  property  in  a  cargo,  for  which  the  mater  of  a  fhip  has  figned  bffli  of  W* 
may  be  transferred  by  delivery,  without  jmVxfement  of  the  bfll  of  lading. 

And  the  transfer  will  be  good  againft  all  the  world*  except  fubfequent  indorfeeirf68 
bill  of  lading  for  a  valuable  confederation. 

The  Plaintiff  in  a  foreign  attachment  cannot  take  money  or  goodi  out  of  tkh» 
of  a  garnifhee  who  has  a  lien  thereon,  without  discharging  the  tinw 

dialed 
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chafed  .at  and  fent  from  Hamburgh    The  mailer  had  1814* 


Nathan 


figned  bills  of  lading  for  delivery  of  the  cargo  to  Levin 
or  order,  or  his  affigns,  or  the  bearer  of  his  bills  of  lading : 
die  bills  of  lading  did  not  come  by  the  fame  vefiel,  and  Giro, 

had  not  arrived  when  the  wheat  arrived.  .  Jofepbs  being 
mnable  to  produce  a  bill  of  lading,  the  matter  refufed  to 
deliver  to  him  the  wheat.  Nathans t  had  advanced  to 
Levin  acceptances  for  22,000/.  Jofepbs  had  applied  to 
them  for  more,  which  they  refufed,  unlefs  fome  fpecific 
fecurity  was  depofited  in  their  hands,  and  Jofepbs  pro- 
pofed  this  wheat ;  but  as  no  perfon  could  (hew  a  title  to  ' 
it,  for  want  of  the  bills  of  lading,  Jofepbs  and  Nathans 
jointly  applied  to  Giles  and  Hennings,  who  were  corn- 
fa&ors,  to  take  the  wheat  from  the  matter  of  the  veffel, 
giving  him  an  indemnity  for  parting  with  it  without  the 
produ&ion  of  the  bills  of  lading,  and  for  paying  him  his 
freight  and  charges ;  that  Giles  and  Hennings  (hould  im* 
mediately  fell  the  wheat  at  the  then  high  prices,  on 
account  of  Nathans,  retaining  the  proceeds  until  the  bill 
of  lading  fhould  be  produced,  indorfed  to  them,  and 
upon  that  proof,  accounting  for  the  proceeds  to  Nathans. 
Accordingly  Giles  and  Hennings  gave  the  maftf*  a  bond, 
dated  30th  November  18 10,  therein  calling  themfelves 
agents  of  Levin,  for  the  master's  indemnity  againft  all  de- 
mands of  the  owner  of  the  wheat,  and  of  any  perfons  claim- 
ing under  Levin,  and  for  payment  of  freight  and  charges  j 
and  they  fold  the  wheat  to  Wilfon  on  account  of  Nathans, 
if  they  produced  a  proper  bill  of  lading ;  received  the 
money,  rendered  to  the  Nathans  an  account  of  the  fales, 
credited  Nathans  with  the^rice,  and  debited  them  with 
the  charges :  the  amount  was  to  be  paid  to  them  when 
they  could  {hew  themfelves  entitled  under  the  consignees. 
The  billsof  lading  arrived  late  in  the  enfuing  fpring,  and 
Jofepbs  indorfed  them  to  Nathans.  In  the  mean-time 
Smith  and  Seije,  creditors  of  Levin,  had  levied  a  plaint 
in  the  Mayor's .  Court  in  London  againft  Levin,  and 

Q  q  4  W» 
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had,  on  the  25th  of  April  1811,  attached  him  by  lie 
proceeds  of  this  cargo  in  the  hands  of  Gila  and  Hemp; 
The  Nathans  1  upon  being  informed  of  it  bylfonwp,, 
advifed  them  to  file  a  bill  of  interpleader:  but  the  De- . 
fendants  did  not  take  that  ftep.  Hennings  f aid  they  were 
filling  to  pay  the  money  to  the  Nathans  if  the  attach* 
ment  were  withdrawn.  The  Nathans  filed  a  bill  of  prod 
in  the  Mayor's  Court,  in  which,  however,  they  did  not 
proceed.  Smith  and  Seiffe  obtained  a  verdift  in  tk ' 
Mayor's  Court  againft  Giles  and  Hennings  for  this  moor, 
as  the  money  of  Levin ,  feven  days  before  the  firft  trial  cf 
this  caufe  at  Guildhall,  but  no  judgment  had  then  bees 
obtained,  and  Giles  fought  to  give  this  matter  in  evidence 
as  their  defence  to  this  a&ion.  The  Plaintiff*  con- 
tended that  the  foreign  attachment  could  not  be  given  in 
evidence  in  this  caufe  under  the  general  iffue,  and  tk 
in  its  prefent  ftage  it  made  no  difference  to  the  claim  of 
Nathans.  Mansfield  0.  J.  rejected  the  evidence,  and  it 
jury  found  a  verdift  in  this  caufe  for  the  Plaintiffs. 

Lens  Serjt.,  in  Hilary  term  1812,  obtained  a  rule  «^ 
to  fet  afide  the  verdift  and  have  a  new  triaL  The  objec- 
tion taken  at  the  trial,  that  a  foreign  attachment  cooli 
not  be  given  in  evidence  on  the  general  iffue,  but  ought 
to  be  pleaded  fptfcially,  upon  the  authority  of  Broit  t. 
Smith,  1  Salk.  280-  was  over-ruled  in  Savag/s  crie,  Jm 
book,  291. ;  the  evidence  had  been  excluded  here,  becaife 
the  attachment  bad  not  proceeded  to  judgment:!*  therefore 
now  produced  an  affidavit,  that  judgment*  in  the  Mayor1* 
Court  had,  on  the  13th  of  December  181 2,  fince  the  trial, 
been  obtained,  eftablifhing  the  money  to  be  a  defctd* 
from  Giles  and  Co.  to  Levin ,•  and  that  on  the  14th  of 
December  execution  had  iflued  againft  them  on  that  judg- 
ment. It  was  now  too  late  to  plead  that  faft  inbar,cc 
fuis  darrein  continuance %  as  had  been  decided  in  the  cafe 
of  Lord  Porcbefler  v.  Petrie%  cited  1  T-  JE..U7*  becaafc 
fto  day  in  bank  had  intervened  between  the  vesdidod 
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the  firft  day  of  term.    He  therefore  moved  for  a  writ  of 
suditd  quereld. 

The  Court  obferved,  that  the  modern  pra&ice  gave 
relief  on  motion,  in  many  cafes,  where  formerly  it  could 
be  had  only  by  suditd  quereld,  and  direfted  the  rule  to 
be  fo  (haped  •,  the  Defendants  drew  up  their  rule  to  ftay 
the  judgment  and  have  a  new  trial,  or  to  enter  a  non* 
fuit  j  but  Lais  on  a  fubfequent  day  abandoned  the  part 
which  related  to  the  nonfuit,  admitting  that  his  Lord* 
{hip's  dire&ion  at  the  trial  was  right. 

In  Michaelmas  term  1812,  Shepherd  m&  Beft,  Serjts. 
(hewed  caufe.  This  was  a  motion  prima  imprejjionis.  It 
involved  feveral  queflions.  ift,  Whether,  if  judgment 
in  the  attachment  had  been  obtained  at  the  time  of  this 
aftion  brought,  it  could  have  been  pleaded  in  bar  of  this 
a&ion.  adly,  Whether  it  was  matter  pleadable  by  way 
of  audttd  quereld.  3dly,  Whether  the  Court  would,  if 
it  could  be  fo  pleaded,  relieve  on  this  motion.  I.  The 
faft  that  the  Mayor's  Court  had  decided  as  between  the 
Plaintiffs  there,  Smith  and  SeiJ/e,  and  the  Defendant  Levin, 
and  Giles  and  Hennings,  the  garnifhees,  that  Giles  and 
Henning  were  indebted  to  Levin,  was  immaterial  to  this 
caufe.  The  plea  of  foreign  attachment  is,  (where  A% 
fees  B.)  that  A.  was  indebted  to  C,  and  before  aftion 
brought,  C.  impleaded  A.  in  the  City  Court,  and  attached 
the  fura  due  from  B.  to  A.  in  B.'s  hands,  and  therefore  A. 
{hall  not  recover  againft  B.9  in  a  Court  at  Weflminfter,  the 
money  he  has  fuffered  to  be  attached  in  the  City  Court 
in  U.'s  hands.  But  that  is  not  the  cafe  here.  The 
proceeding  there  is  no  fufpenfion  of  the  debt  from  Giles 
and  Hennings  to  the  Nathans.  2.  Audttd  quereld  can 
only  be  ufed  in  a  cafe  where  the  fame  Plaintiff  fues  the 
fame  Defendant  twice,  to  prevent  a  perfon  who  has  ob- 
tained a  verdid  in  both  caufes,  from  twice  receiving  his 

debt. 
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debt.  The  Nathans  were  not  the  Plaintiffs  in  the  Cry 
Court.  It  was  the  Defendants9  own  folly  that  they  would 
not  file  a  bill  of  interpleader*  It  now  appeared  by  affi- 
davits, though  it  did  not  appear  on  the  trial,  that  the 
Plaintiffs  had  given  a  valuable  confideration  for  the  cargo, 
having,  upon  the  faith  of  having  this  wheat  and  the  Us 
of  lading  delivered  to  them  when  they  ffiould  arrive, 
given  their  acceptances  to  Meflrs.  Langston,  creditor!  of 
Levin,  for  near  30,000/.,  of  which  above  5000/.  fill 
remained  due  to  them.  There  was  no  ground  for  a 
new  trial :  there  had  been  no  furprize :  events  happening 
after  the  trial  could  form  no  ground  for  impeaching  the 
verdifi,  which  was  correft  on  the  evidence  then  gives. 
Neither  had" any  new  evidence  been  found,  for  on  anew 
trial,  the  judgment  of  the  other  Court,  fince  obtained, 
would  be  inadmiffible  in  evidence,  for  the  reafons  before 
dated.  Thirdly,  The  Court  would  not  here  interpofc 
fummary  relief  in  lieu  of  an  audita  qutreld,  becaufeii* 
clear,  that  even  an  audit  A  quereli,  in  form,  could  not  aid 
the  Defendants. 

Lens  and  Vaughan,  Serjt.  contrh.  If  this  verdick 
(hould  ftand,  the  Defendants  Giles  and  Henmngs  wouM 
be  obliged  to  pay  the  proceeds  of  the  wheat  twice  or*. 
The  Plaintiffs  had  carefully  abftained  from  fhewing  vfaa 
the  bill  of  lading  arrived,  but  it  was  not  indorfed  to  d* 
Nathans  till  a  very  few  days  before  the  19th  of  June  i8u, 
long  after  the  foreign  attachment  had  iffued  $  there  was 
no  poflibility  that  the  property  could  be  transferred  frofl 
Levin  to  the  Nathans  until  the  bills  of  lading  arrrteii, 
and  that  indorsement  was  made ;  confequently,  at  tk 
time  when  the  attachment  iflued,  the  wheat  and  its  pro- 
ceeds (till  continued  the  property  of  Levin:  *d  ^ 
Defendants,  who  had  undertaken  to  fell  the  caigo  as  the 
agents  of  Levin,  were  indebted  to  Levin  in  that  amort 
which  therefore  was  properly  attached  in  their  hands; 
"  they 
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they  ware  the  agents  of,  and  were  identified  with  Levin. 
Natbaqs  never  before  the  attachment  had  a  title  to  this 
property  adverfely  to  him,  and  if  there  was  after  it,  even 
a  bondjidi  attempt  to  transfer  the  property  to  them,  it 
came  too  late;   for  the  attachment  had  then  already 
operated  on  the  property  in  the  hands  of  Giles  and  Hen- 
mngs,  and  other  perfons  had  acquired  rights  in  it  which 
neither  Levin  nor  his  attorney  could  by  any  fubfequent 
a£k  deveft.    The  Nations  were  mere  truftees  for  Levin, 
and  if  fo,  it  was  a  proper  fubje£k  for  an  audita*  querela*. 
If  the  Plaintiffs  were  not  identified  with  Levin,  yet 
they   were   bound  by  the  judgment   in  the  Mayor's 
Court,  as  parties  thereto,  for  they  preferred  a  bill  of 
proof,  a  procefs  whereby  they  affirm  that  the  property 
belongs  to  them,  and  therefore  interpofe  to  prevent  the 
condemnation  of  the  property  in  the  hands  of  the  gar- 
nMhee ;  they  abandoned  that  proof,  and  thereby  admit  it 
was  Levin's  property :  if  they  had  eftabliihed  that  proof, 
the  judgment  in  the  Mayor's  Court  would  not  have  pafled 
againft  the  Defendants.     If  it  were  only  to  afcertain 
the  dates  of  thefe  fa£ts,  which  were  now  become  effen- 
tial,  they  prayed  a  new  trial. 

Cur.  adv.  vult. 

Mansfield  C.  J.  on  a  fubfequent  day  in  the  fame 
term  delivered  judgment.  This  cafe  is  very  unfortunate 
for  the  Defendants,  who  have  already  paid  the  amount 
of  this  cargo  by  a  proceeding  in  the  Mayor's  Court.  It 
comes  out  now,  on  affidavit  on  the  part  of  the  Plaintiffs, 
though  not  proved  at  the  trial,  that  a  very  /ull  confider- 
ation  was  paid  by  Nathans  to  Jofepbs  for  the  cargo.  The 
cafe  is  this.  Hall,  the  broker  to  the  (hip,  on  arrival  of 
the  (hip  in  November  1810,  knowing  the  wheat  was 
deftined  for  Levin,  writes  to  acquaint  Levin  with  the  ar- 
rival; Jofepbs,  who  had  a  power  of  attorney  to  a£t  for  Levin 
in  his  abfence,  applies  with  the  Plaintiffs  to  Hall  to  get 
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the  wheat ;   Hall  truly  fays,  we  cannot  ddmr  tt 
wheat  without  the  bill  of  lading;  for  very  obvious n» 
fons,  becaufe,  when  the  bill  of  lading  appeared,  it  right 
poffibly  bear  an  indorfement  by  Levin  to  fome  ether 
perfon.      This  circumftance  is  a  confirmation  of  d* 
ftory  told  by  the  Plaintiffs  of  their  being  then  bterdW 
in  this  wheat,  that  they  go  to  the  broker  for  it  whhfc 
much  importunity.    In  this  fituation  of  things,  Gi/o,i 
corn-faclor,  receives  the  wheat,  and  being  called  on, 
gives  a  bond  to  indemnify  the  Captain  againft  the  deli- 
very of  the  wheat  without  a  bill  of  lading,  without 
which  bond  the  Captain  might  have  found  himfdf  in- 
volved in  difficulties.     At  the  time  of  this  truftfixn, 
Giles9  in  fa£k,  receives  the  wheat  of  Nathans  \  for  eta 
then  it  was  treated  as  Nation/  wheat,  except  that  they 
hacf  not  the  bill  of  lading  *  and  according  to  thetnat 
aft  ions  dated  in  the  affidavit,  it  was  the  wheat  of  tke 
Plaintiffs ;  for,  as  between  Levin  and  the  Plaintiffs,  it 
was  their  property,  and  Levin  could  not  have  honrfHy 
indorfed  the  bill  of  lading  to  any  other*  s  although  the 
Plaintiffs  had  not  a  legal  title,  if  the  title  of  others  bJ 
intervened.    In  thefe  circumftances,  Giles,  who  under- 
took to  fell  it  for,  and  account  for  it  to  Natbw,'* 
called  on  to  pay,  and  refufes,  becaufe  of  the  proceeding 
in  the  Mayor's  Court j  but  if  judgment  had  been  ob- 
tained ih  the  Mayor's  Court  before  this  trial,  andhad 
been  given  in  evidence  at  the  trial,  I  do  not  fee  that  it 
would    have   formed    any  fliadow  of  defence,  fc  u 
to  prevent  the  Defendant  from  being  liable  to  pj 
Nathans  the  proceeds  according   to  his  undertaking' 
We  are  not  informed  on  what  ground  the  judgment  m 
the  Mayor's  Court  proceeded,  but  I  should  fuppofe* " 
thefe  fa&a  had  tranfpired  there,  that  judgment  could 
never  hive  been  given.    There  mult,  I  conceive,  hm 
been  fome  unfortunate  inattention  in  that  Court,  which 
produced  that  judgment,  for  the  money  was  nererifl 
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any  dupe  the  money  of  Levin,  although  if  Levin  had  1814. 

diihoneftly  indorfed  the  bill  of  lading  to  another,  the 
wheat  might  have  become  the  wheat  of  another.  It  is 
very  clear  that  if  an  application  had  been  made  to  the 
Court  of  Chancery,  that  Court  would  not  have  com- 
pelled Giles  to  fight  the  battle,  of  a  third  perfon,  but 
would  have  given  eSeSt  to  a  bill  of  interpleader,  and  let 
the  two  claimants  fight  it  between  themfelves.  <  I  can 
therefore  find  no  ground  upon  which  the  verdiQc  can 
be  fet  afide*  and  a  new  trial  granted. 

Rule  difcharged. 

Lens,  in  the  fame  term,  after  judgment  figned  for 
the  Plaintiffs,  moved  that  the  plea  of  auditi  quereli  might 
be  received,  and  he  prayed  a  writ  of  fuperfedeas. 

Shepherd  oppofed  it,  becaufe  there  had  been,  he  faid, 
no  notice  of  the  motion,  and  becaufe  it  was  made  on  the 
laft  day  of  term,  on  which  a  ftay  of  proceedings  is  not  to 
be  granted. 

The  Court  held,  that  when  a  party  wiflied  to  have  a 
grave  queftion  decided  by  a  Court  of  error,  they  would 
not  permit  the  other  party  to  fnap  an  execution  upon 
thefe  very  (harp  technical  objections,  and  granted  the 
rule  abfolute  in  the  firft  inftance. 

Giles  and  Hennings,  in  their  writ  of  auditi  quereli,  and 
in  their  declaration  thereon,  dated  the  preceding  declara- 
tion of  the  Nathans,  plea,  verdi&  and  judgment:  it  then 
alleged  the  plaint  of  Smith  and  Seiffe  in  the  Mayor's  Court 
againftjLiw'ft,  their  averment  that  Giles  and  Hennings 
owed  Levin  2800/.,  and  their  prayer  of  an  attachment 
for  that  fum ;  that  Giles  and  Hennings  appeared  to  the 
attachment,  and  denied  that  they  were  indebted  to  Le* 
wn  i  that  that  ifiue  was  tried,  and  a  verdidt  found  that 
the  f  did,  at  the  time  of  the  attachment  iflued,  owe  Levin 
2.067J.  5/.  yd.  j  that  execution  was  awarded  for  Smith 

and 
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and  Seiffe  againft  Giles  and  Hennings  for  that  fum,  am! 
that  the  latter  accordingly  paid  it.  That  that  fum  was 
the  produce  of  a  cargo  of  wheat,  configned,*and  deW 
able  by  virtue  of  the  bill  of  lading,  to  Levin  or  his  order, 
which  wheat  was  fold  by  Giles  and  Hennings,  as  agents 
for  the  rightful  owners:  that  afterwards,  and  while  the 
money  was  in  their  hands,  and  before  any  indorfemetn 

3f  the  bill  of  lading,  Levin  was  attached  as  afore&idk 
le  faid  money,  and  the  fame,  thenceforth,  became  W& 
to  anfwer  the  demand  of  Smith  and  Seiffe.  That  Lw 
afterwards,  and  whilft  die  attachment  was  in  force,  by 
Jofepbs  his  attorney,  indorfed  a  bill  of  lading  of  thewbeat 
to  the  Nathans,  and  by  virtue  thereof  they  claimed  ft 
to  the  wheat,  and  fought  to  recover  the  (aid  2062/.  $/< 
9</.,  the  produce  thereof,  by  their  a&ion  againft  G& 
and  Hennings,  and  that  the  fum  they  thereby  record, 
was  the  fame  produce  of  the  wheat  attached  by  to* 
and  Seiffe,  and  paid  to  them  as  the  money  of  IrfWi  and 
which  was  paid  them  after  the  verdift  obtained  bj  h 
thans  againft  Giles  and  Hennings:  that  NathauU 
notice  of  the  attachment,  and  before  judgment  thereofit 
put  in  a  bill  of  proof  in  the  Mayor's  Court,  praying  » 
be  admitted  to  prove  that  the  money  fo  attached  was  tk 
money  of  them  the  Nathans,  which  bill  of  proof  tkj 
afterwards  abandoned ;  wherefore  Giles  and  Hw{> 
prayed  that  the  Nathans  might  not  have  execution tf 
their  judgment. 

The  Nathans  pleaded  that  they  ought  not  to  be  bantf 
of  their  execution,  becaufe  before  the  affirming  the  pb~: 
of  Smith  and  Seiffe  againft  Levin,  and  before  the  ;«rf 
of  attachment  againft  him,  on  ift  Nov.  18 10,  X^s 
being  lawfully  poffeffed  of  the  wheat,  difpofed  of  i* 
fame,  by  procuration  of  Jofepbs,  to  Nathans,  for  a  valui*' 
and  competent  confideration.  That  the  bill  of  hH 
had  not  then  arrived  in  England,  and  that  themafta01 
the  veffel  refufed  to  deliver  the  wheat  without  anin^ 
-    10  * 
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nity:  that  afterwards,  and  before  the  attachment,  the  1814. 

Nathans  retained  Giles  and  Hennings  to  fell  the  wheat  for 
them,  as  thoir  agents,  and  requefted  them  to  undertake  to 
indemnify  the  matter :  that  Giles  and  Hennings  accepted 
fuch  retainer,  and  undertook  to  indemnify  the  matter, 
upon  an  agreement,  between  the  Nathans  and  Giles  and 
Hennings,  that  Giles  and  Hennings  fliould,  for  their  fecu~ 
rity,  retain  in  their  hands  the  net  proceeds  of  the  wheat, 
until  the  arrival  and  indorfement  of  the  bill  of  lading  to 
Nathans,  and  that  they  fliould  then  pay  the  net  proceeds 
to  the  Nathans;  purfuant  whereto  Gibs  and  Hennings 
indemnified  the  matter,  and  received  the  wheat  to  be 
fold  by  them  as  agents  for  the  Nathans ;  and  according* 
ly,  before  the  attachment,  fold  it  for  2062/.  5/.  pd. :  that 
the  bill  of  lading  afterwards  arrived  in  England,  and  was 
duly  indorfed  to  the  Nathans,  who  gave  notice  thereof  to. 
Giles  and  Hennings,  and  required  them  to  pay  over  the 
proceeds,  which  they  refufed ;  whereupon  the  Nathans 
fued  them,  and  recovered  judgment :  that  they,  Nathans, 
did  not  claim  to  be  firft  entitled  to  the  wheat  by  virtue  of 
the  bill  of  lading  fo  indorfed,  but  by  virtue  of  the  difpofal 
and  alignment  thereof  previoufly  made,  and  were  enti- 
tled to  demand  the  net  proceeds  from  Giles  and  Hennings. 
upon  the. arrival  and  indorfement  of  the  bill  of  lading  in 
purfuance  of  the  faid  agreement ;  which  they  were  ready 
to  verify;  wherefore  they  prayed  judgment,  and  that 
their  recovery  fo  had  might  ftand  in  full  force  and  efiedt 
The  fecond  plea  dated  that  Levin  affigned,  and  the  third 
that  he  fold  the  wheat,  to  die  Nathans,  before  the  plaint, 
attachment,  or  award  thereof.  Giles  and  Hennings  re- 
plied, by  taking  iflue  upon  the  fads  of  the  difpofal, 
affignment,  and  fale  of  the  wheat  having  been  made  to 
the  Nathans  before  the  attachment. 

Upon  the  trial  of  thefe  iflues  at  the  fittings  after 
Trinity  term  1813  before  Mansfield  C.  J.  The  fa&s 
were  proved  as  before  dated,  with  the  addition  that  in 

September 
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September  1810,  Jofephs  applied  totheAfa&Nf,whov«t 
then  in  advance  22,000/.  to  Levin,  to  adtaace  his 
1000/.    more  upon   the  credit  of  this  wheat,  vKdi 
Jofephs  faid  he  then  expe&ed ;  and  they  advanced  that 
fum  on  the  terms,  that  fo  foon  as  either  the  bill  of  fading, 
or  the  wheat  arrived,  Jofephs  ihould  put  it  into  thar 
poffeflion  to  cover  the  1000/.,  and  that  whatever  foa  it 
Ihould  produce  beyond  that  amount,  ihould  be  appW 
in  reduction  of  the  general  balance  due  from  im 
to    the    Nathans.      All    thofe    acceptances  had  finct 
been  paid.    The  indemnity  bond  given  to  the  mafia 
was  not  produced.    Jofephs  at  firft  dated  that  the  IcE 
of  lading  was  indorfed  in  January  or  February  1811, 
but  afterwards  faid  he  could  not  fix  the  precife  tine,  dot 
lay  whether  it  was  earlier  than  June.    He  was  paid  fa 
his  fervices  to  Levin  by  one  third  of  the  profits  of  it 
goods  which  he  fent  out.    The  folicitor  for  Jfah 
proved  that  he  recommended  GiUs  and  HenmfstoBt 
under  the  advice  of  their  folicitor  a  bill  of  interpleader: 
Giles  and  Hennings  agreed  to  fell  the  corn  for  JMw< 
The  original  account  of  fales  rendered  by  them  was  Id 
The  jury,  under  the  perfuafion,  that  after  a  bill  of  Wing 
was  figned  by  the  mafter  of  a  veflel,  the  cargo  could  not  I 
be  transferred  by  any  other  means  than  an  indorfemeat  1 
of  the  bill  of  lading,  and  that  fince  the  indorfemeottf 
made  after  the  attachment^the  property  was  not  transfer  | 
before  the  attachment,  or  elfe  believing  that  the  late 
arrival  and  indorsement  of  the  bill  of  lading  was  a  W?  | 
of  fraud,  found  a  verdi£t  for  the  Plaintiffs  in  the  #W 
quereti. 


Shepherd  in  Michaelmas  term  18*3  moved  for  a  ** 
trial,  as  well  on  the  ground  of  a  mifdhedion,  as  that  tk 
verdi£k  was  againft  evidence ;  fuggefting,  that  M& 
field  C.  J.  had  din&ed  the  jury  that  the  cargo  could  * 
be  affigned  to  the  Nathans  by  any  other  medium  d»* 
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n  indorfement  and  delivery  of  the  bill  of  lading)  though 
lere  might  be  an  agreement  for  a  future  transfer;   and 
iat  he  had  left  it  to  the  jury  to  confider  whether  the 
>urfe  of  mercantile  tranfa&ions  admitted  of  a  fale  in' 
lis  (hape,  or  of  any  legal  transfer  of  the  property,  with- 
ut  an  indorfement  of  the  bill  of  lading.     Shepherd  con- 
>nded  that  an  indorfement  on  the  bill  of  lading  wai 
ot  neceffary  to  pafs  the  property,  an  aftual  delivery  of 
oods  under  a  contratt  of  file  was  an  efie&ual  transfer, 
lie  agreement  between  Giles  and  Hennings,  and  the 
lafter  of  the  veflel,  was  res  inter  aim  acla,  and  did  not   i 
ffe£t  the  queftion  of  transfer  between  Levin  and  the 
Nathans.     The  pofleflion  of  the  bill  of  lading  could, 
fter  the  appropriation  of  the  cargo  by  Jofephs,  have 
[iven  Levin  himfelf  no  title  to  the  corn  againft  any 
ixcept  the  matter  who  iiad  figned  it,  and  the  party 
attaching  could  have  no  better  right  than  Levin-    He 
ilfo  moved  in  arreft  of  judgment,  upon  the  ground  that 
the  foreign  attachment  (hewn  by  the  Plaintiffs  in  the 
tuditd  quereli,  in  their  declaration,  was  no  bar.   Giles  and, 
Earnings  do  not  aver  that  the  money  is  attached  in  their 
hands  for  a  debt  which  Nathans  owe  to  Levin,  but  that 
the  debt  itfelf  is  the  money,  not  of  the  Nathans,  but  of 
Levin :  this  declaration  merely  amounts  to  a  plea  of  the 
general  iffue.    This  is  fimilar  to  the  cafe  of  Lord  Nelfin 
v.  Tucker,  3  Bos.  Is*  Pull.  267.     That  was  a  difpute 
between  Lord  N elfin  and  Earl  St.  Vincent,  which  of  them 
was  entitled  to  certain  prize  money  which  was  in  the 
hands  of  Tucker.    Lord  St.  Vincent  fued  Tucker,  Tucker 
gave  notice  to  Lord  Net/on  to  come  in  and  defend  *  which 
Lord  Nelfin  did  not  chufe  to  do :  Lord  St.  Vincent  re- 
covered in  the  King's  Bench  againft   Tucker.     Lord 
Nelfin  then  fued  Tucker  in  this  Court,  and  at  the  trial  it 
was  attempted  to  be  fet'up  as  a  defence,  that  the  fame 
money  had  been  recovered  by  Lord  St.  Vincent  in  the 
Court  of  King's  Bench :  but  it  was  held  that  that  cir- 
Vol*  V-  R  r  cumftance 


$jo  CAMS  »  EASTER  TERM 

1814.         cumftance  was  no  defence.   On  a  motion  for  a  sort 
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or  a  fpecial  verdift,  this  Court  was  divided,  and  the  afe 
went  to  the  King's  Bench  in  error,  which  ahnalf 
Out         decided  for  Lord  Neifin,  *E«Jl>  338. 

The  Court  granted  both  rules  njfi,  and  to  thehftitw 
annexed,  that  the  Plaintiffs  in  the  original  afixn  angk 
take  out  execution. 

In  this  tern-  the  Court  diieded  the  comfcl  fat* 
confider  the  qneftkm  in  arreft  of  judgment 

Lens  and  Vaughan  contended  that  the  adjudication  of  ie 
mayor's  court  bound  Levin  and  the  Nathans,  tft»  beads 
they  claimed  under  him,  and  were  identified  with  him.  Tfc 
prior  judgment tn  this  court  had  proceeded  on  the  groui 
that  there  was  no  privity  between  Levin  and  Sdau 
adly,  The  proper  matter  to  be  pleaded  by  way  of  mU 
querelA  is  that  which  did  not  come  in  time  to  be  an* 
fwer  in  the  a&ion,  either  in  bar  or  puis  darrein  «sfw*«i 
but  would  have  been  a  defence  therein  if  it  had  occnnrf 
4bon  enough.    It  would  have  been  a  bar  here,  to  pM 
that  the  property  claimed  by  the  Plaintiff  had  beentata 
Jroauhe  Defendant  as  the  property  of  a  perfcn,  vte 
had  it  by  a  prior1  right,  if  the  judgment  had  been  a* 
plete  fiaen  enough  to  be  pleaded  in  bar,  or  fmsienm 
continuance  t  the  fan  is  taken  out  of  the  hands  of  At 
farnilhee  by  an  execution  upon  that  judgment,  and  th 
discharges  him.    Hiicbin  v.  CampMl,  2  BL  827* &C> 
3JJV/.  304.    Recovery  in  a  perfonal  a&ion  it  aba* 
another  recovery  by  die  &n*  pcrfon  far  die  fame  ttej 
fof  ever*    Dt  Grey  C. 7«^|rs,  Nerm  deiet  to  *"* 
pro  e&dem  caufi.    The  condemnalifri  changes  the  rig* 
to  the  property,  and  no  dke  who  cotne*  ia  bya  fab* 
fequent  title  cat*  controvert  it    jdly,  T%e  DrfendanS 
fci  the  audita  foereU,  by  filing  their  bill  of  proof,  be- 
came parties  to,  and,  by  abandoning  it,  acqiriefce  in  that 
judgment ;  for  th^biH  of  proof  is  a  part  of  that  record; 
.  and  it  is  coa^tttatfar  Giles  and  Hemnngs  to  refer  to  it 
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tor  this  motion  in  arreft  of  judgment,  l&friacohtrt.'} 
At  leaft  this  record  ftates  that  they  exhibited  a  bill  of 
proof,  and  made  default  therein,  and  therefore  they  had 
become  parties,  and  the  judgment  in  die  mayor's  court 
might  have  been  given  in  evidence  in  die  original  a&ion  f 
the  reje&ion  by  Gilts  and  Henmngs  of  their  equitable 
relief  by  a  bill  of  interpleader  is  immaterial,  AuSfi 
qwrd&M  not,  like  a  writ  of  error,  of  common  right,  but 
muft  be  granted  in  open  comet.  The  Court  have  the** 
fore  already  exercifed  their  discretion  on  the  merits,  an4 
tbey  would  have  refuted  the  writ  in  the  firft  iaftance, 
unlefs  they  had  thought  that  the  fa&s  conftituted  a  good 
plea  i  therefore  the  Nations  come  too  late  now  to  infift 
on  this  objection.  [All  the  Court  now,  and  repeatedly 
in  the  courfe  of  the  preceding  arguments,  held  that  a 
writ  of  auditd  quertld  need  not  be  moved  for*  but  wa*a 
proceeding  of  common  right  and  «*  dMtojuflki*.'] 

On  a  fubfequent  day  in  this  term,  the  Court  thus 
expreffed  themfelves  as  to  the  arreft  of  judgment: 
The  form  of  this  rule,  is,  Why  there  Ihould  not 
be  a  new  trial,  or  why  the  judgment  in  die  audit* 
querela  ihould  not  be  ftayed,  and  why  execution  flmuM 
not  be  had  by  the  Defendant  far  the  audit d  quertld  upon 
the  judgment  obtained  by  him  in  this  Court  t  it  old  not 
occur  to  us,  when  this  was  firft  difcuffed,  that  the  ndi 
for  taking  out  execution  .applied  to  the  former  caufc 
rather  than  to  this:  and  this  further  difficulty  has  finoe 
occurred  to  the  Court*  that  die  Plaintiffs  ia  the  aaditi 
quertld  muft  neceflarily  be  entitled  to  feme  means  of 
qaeftionifcg,  in  a  eourt  of  errors  the  judgment  which  this 
Court  may  give,  Mid  if  they  cannot  do  that,  (as  they  cariw 
not,  in  cafe  the  Court  decide  the  matter  upon  this  mo* 
uon,)  it  is  a  clear  reafon  why  we  ihould  not  entertain 
the  motion.  We  doubt  much  whether  a  mdUoninanreft 
of  judgment  can  be  entertained  upon  an  auditd  quenl£§ 
and  if  it  can,  it  does  not  appear  how  it  will  anfwer  the 
purpofe  of  the  Defendants  in  the  auditd  qtfmdS t  forth* 
R  r  a  Plaintiff 


Si*  4AS&B  in  *ASTBR  TlHtf 

Plaintiff  in  the  av&M  qttereld  has  ihtady  obbbei  Mi 

writ  oifuptrfedtas  to  Hay  the  execution  upoitoarfamcr 

judgment,  and  our  arrefting  the  judgment  upoa  the 

uuditi  quereli  will  mfc  fet  a6<k  that  fupcrftitts.  We 

alfo  doubt  whether  the  Plaktffff  in  the  oo&ti  qutrdtvq 

not  objeft  that  the  Defendants  fright- have  demurred  to 

the  Plaintiff's  declaration  in  the  auditd  juenU,  bet  be 

omitted  to  to  do.     If  they  had  demurred,  artfcynpgto 

have  done,  and  if  the  Court  had  given  judgment  thereos 

againft  the  Defendants'  opinion,  the  Defendants  might 

have  gone  to  a  court  of  error  5  but^.they  have  chofento' 

go  to  trial :  they  were  told  they  Had  another  remedy, 

viz.  by  error,  which  they  may  ftill  have  afiprjudgmepl 

given  on  verdift  in  this  cafe.    We  therefore  think  re 

cannot  entertain  this  motion  in  arreft  of  judgment  Cop- 

fequently  we  muft  hear  counfel  for  the  Plaintiff  in  in 

muditd  quereld  on  the  rule  for  a  new  trial.      - 

f 

Lens  and  Vaughan  on  a  fubfequent  day  figwd  W 
the  verdi&  was  fupported  by  the  evidence,  [fl* 
Court  agreed  that  the  motion  could  not  be  entertanrf 
on  the  ground  of  a  mifdire&ion,  fecaufe  it  did  not  ^ 
pear  upon  the  report  what  dire£bkmhad been gitenby 
the  late  Lord  Chief  Juftice"  to  the  jury.]  Tbt  reli- 
ance with  which  the  witnefs  Joftpbs  had  difdofed  th 
date  of  the  indorfement  of  the  hill  of  lading,  wlkl* 
not  arrive  till  June  181  r,  though  the  wheat  wail  fcU'0 
November  1810,  and  therefufalof  Gila  and  He**W* 
give  in  evidence  on  the  laft  trial  the  bond  of  tatao*} 
to  the  mafter,  well  warranted  the  jury  m  their  belief 
that  there  had  been  no  bond  fide  fale,  difpo&l,  *  * 
fignment  before  the  attachment  iffued. :  Tbe  verdkt  ii 
confident  with  all  the  evidence,  even  with  that  of  > 
ftphsy  which  might  be  underftood  as  not  prortog53 
aftual  affignment,  but  only  a  promife  to  a^go  < a 
time  future,   when  the  bill  of  lading  flioaM  ***• 

If* 


in  tot  n*Ar*Buft8!  TW9t  of  GSORGE  10. 

Kren  if  the  wheat  <weqe  pledged  to  th*  Nathans**  a  fe« 

c-why  for  their  advance?,  a  mere  lien  wouiA  not  fatisfy 

<£ie  terms  of  thefo  blues.    The  terms  affignment  and 

&  if pofal  imply,  as  muoti  aa  die  term  file*  an  abfolute 

master  of  property.    It  was  4  ^ueftkm  for  the  juryf 

and  they  had  jtakted  it 

Shepherd*  Befi%  and  G967,  Serjts,  were  inftr^ed  to 
fupport  their  rule  for  a  new  f trials 

GiBqs  C*  J*  on  this  day  delivered  the  judgment  of 
the  Court.    We  think  that  there  muft  he  a  new  trial 
in  this  cafe.    The  faQs,  as  they  hare  been  laid  be- 
fore the  Court   in    various    proceedings,    are    thefe* 
Nathans  had  accepted  bills  tQ  the  amount  of  22,006/. 
for  Levin.    Jofephs*    a&ing  in  this  country  under  a 
letter   of9  attorney  from  Levin*   who  was  abroad,  ap+ 
plied  to  Nathans  for  an  advance  of  ,1000/.  on  Levitt* 
,  account.     Nathans  refufed  this,  without  fome  fecurity  ; 
Levin  had  then  a  cargo  of  wheat  on  board  a  veflel  deft 
tilled  to  this  country,  but  the  bill  of  lading  wa$  not  then 
arrived,  and  Jofephs*  as  the  attorney  of  Levin*  pledged 
this  cargo  to  them  as  a  fecurity  to  cover  the  loop/,  and 
the  acceptances  wnich  they  had  come  under,  and  un- 
dertook to  deliver  the  bill  of  lading  to  them  when  it 
Hpuld  arrive,  and  agreed  that  they  fhould  apply  the 
produce  of  the  cargo  in  difcharge  of  the  1000/,,  and 
what  they  might  be  obliged  to  pay  under  their  accept- 
ances.   The  veflel  arrived   before  the  bill   of  lading. 
Jfofepbs  would  have  handed  over' the  cargo  immediately 
to  Nathans,   but  the  Captain,  who  had   figned   a   bill 
of  lading    to  Levin   or  order,   refufed    to    deliver  it 
without  the  bill  of  lading,  of  an  indemnity.     Nathans 
employed  Cues  and  Hcnnings  as  their  brokers  to  receive 
and  fell  the  cargo,  and  the  captain,  upon  the  indemnity 
pf  Giles  and  Hennings  delivered  it  to  them  on  account  of 
Uaihans.    As  far  as  Levin'*  intereft  was  concerned,  the 
'    *  -  R  r  3  delivery 
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1814.  delhrery  to  Nathans  was  complete  but  Gtfar  md  A* 
— '  nings  wete  to  retain  the  proceeds  until  die  bill  of  latiqg 
Anfm  was  produced  |   for  if   £m*  Arnold  hate  iadorfed 

Go**         the  bill  of  lading  to  a  third  perton  for  «  vahahk  corii- 
deration,  the  captain  night  he  anfweraUe  for  the  cup 
to  fuch  third  perfon,  and  Giles  and  Hemmngs  voaU  then 
ho  anfweraMe  orer  to  the  captain  upon  their  indemnity. 
The  cargo  was  ibid;  and  in  this  ftate  of  things  a  on 
ditor  ci  Levin  inftituted  a  fnitagainft  him  in  thennjtfi 
court,  and  attached  the  produce  in  die  hands  of  Gib 
and  Hmmmgs  by  a  procefs  of  foreign  attachment,  treat- 
ing it  as  a  debt  due  from  them  to  Levin.     SoMeqneot 
to  this  attachment  the  bill  of  lading  armed,  and  was  *. 
liveied  by  Jefefhs  to  Nathans >  who  thereupon  demanded 
the  money  from  Giles  and  Hennings%  and  brought  as 
a&ion  againft  diem  for  it  in  this  Court,    Pending  4c 
kttachment,  Nathans  obtained  a  verdifl  in  their  afiioo 
againft  Giles  and  Henmngst  but  before  judgment  tberecn, 
the  Plaintiff  in  the  mayor's  court  obtained  a  veiriiftaod 
judgment  in  that  court  againft  Gilts  and  Heunmp  the 
gamiiheet,  and  they  were  obliged  to  pay  the  money 
under  that  judgment.    Giles  and  Mannings  then  monJ 
'  for  a  new  trial  in  this  Court,  which  was  refafed,  «d 
judgment  was  entered  up  againft  them  here.    They  af. 
terwards  brought  their  audit*  querela*  againft  Nathans® 
be  relieved  from  that  judgment.    It  is  enough  to  ftate 
for  the  prefent  purpofe,  that  the  caufe  went  to  trial  upon 
feveral  iffues,  and  that  the  only  queftions  in  difpateat 
die  trial*  were,  whether  Levin  had  difpofed  of,  aligned, 
or  fold  the  cargo  of  wheat  to  Nathans  before  die  * 
'  tachraent,  as  the  Defendants  had  in  their  fereral  pktf 
alleged:  the  jury  found  a  verdi£fc  for  the  Plaintiffs spos 
all  .the  iflues  \  and  the  Defendants  obtained  a  rale  to 
fhew  caufe  why  there  (hould  not  be  a  new  trial,  which 
rule  is  now  before  us.    The  late  Lord  Chief  Juftke, 
before  whom  the  caufe  was  tried,  after  he  had  reported 
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the  evidence,  ftated  to  die  Court  that  die  jury  thought  1814- 

that  a*  the  bill  of  lading  was  not  indorfed  before  the 
proceeding  by  attachment,  which  was  the  Defendants* 
plea,  there  was  not  a  complete  fale  to  the  Nathans.  It 
is  unnecefl&ry  for  me  to  go  through  the  evidence,  which 
the  Defendants  produced  in  fupport  of  their  pleas  j  be* 
cauife  we  think  that  the  jury  founded  their  veidift  upon 
a~nriftaken  principle.  We'  an  of  opinion  that  Levin 
might  hare  difpofed  of  the  cargo  fo  as  to  take  it  out  of 
the  reach  of  the  attachment,  before  the  bill  of  lading 
was  indorfed.  Sir  James  Mansfield,  in  delivering  the 
judgment  of  the  Court  upon  the  motion  of  Gilts  and 
Hennings  for  a  new  trial  in  Nathan/  cause  againft  them, 
ftated  this  in  egprefs  terms ;  adding  that  Nathans  had  a 
complete  title,  fubjed  only  to  Levitts  diihoneftly  in* 
dorfing  the  bill  of  lading  to  fome  other  perfoo  for  a 
valuable  confideration.  Upon  this  ground  the  Court 
discharged  the  rule  for  a  new  trial  in  that  cafe,  and/ 
upon  the  fame  ground  we  think  the  psefent  rule  muft 
be  made  abfolute. 

I  have  gone  through  the  fads  of  this  cafe  more  at 
large  than  was  neceffary  for  dtfpofing  of  the  prefent  ruje, 
meaning  to  fay  a  few  words  upon  another  point,  which, 
if  it  were  left  wholly  unnoticed,  might  lead  to  fome 
mifapprehenfion.  It  was  ftrongly  urged  in  die  courfe 
of  the  argument,  that  Nathans  had  no  property  in  the 
cargo,  but  only  a  lien  upon  it,  until  the  bill  of  lading 
was  indorfed  to  diem.  I  do  not  enquire  whether  the 
fa&  was  fo  or  not;  nor  whether,  if  it  were  fo,  the 
Plaintiffs  could  or  could  not  avail  themfelves  of  it  upon 
thefe  i flues;  but  I  am  moft  clearly  of  opinion  that  if 
Nathans  had  a  Hen  upon  this  cargo,  and  nothing  more,  ' 
no  creditor  of  Levin's  could  attach  it,  or  the  produce  at 
if,  in  their  hands,  or  m  the  hands  of  thofe  who  held  it 
lor  them,  without  difcharging  fuch  lien*  Without  doing 
thp,  Levin  himfelf  could  not  have  recovered  it  from 
Rr4  them, 


57* 


18x4. 


CASES  nr  EASTWL  TARM 

them,  nor  from  Giles  and  Aennings,  who  held  it  on  their 
account  \  and  they  who  attach  property  as  Levm\  can- 
not have  a  larger  right  to  it  than  he  himfelf  pofieffed 
before  the  attachment.  Suppofing,  therefore,  that  in 
the:  interval  between  the  delivery  of  this  cajgo  to  Gila 
and  Henning}  on  account  of  Nathans,  and  the  indorb- 
ment  of  the  bill  of  lading,  Nathans  had  a  mere  lien  open 
it,  ftill  it  could  not  be  attached  as  the  property  of  Ln9$ 
without  difcharging  it  from  the  lien. 

Rule  abfolute. 


May  it. 


Shepherd  v.  Grejrn  and  Another* 


If  anadionU 
Una  fide  brought 
on  a  promHTorjr 
note,  the  Plaintiff 
nay  retain  the 
venue,  though  the 
a&on  it  for  other 
caufes  alio. 

And  the  Court 
will  not  reftrain 
the  Plaintiff  from 
proceeding  in  the 
venue  he  hat 
fleeted,  for  the 
ether  caniet* 


QHEPHERD,  Solicitor-General,  had  obtained  a  ink 
nifi  to  change  the  venae  from  Tort/hire  to  Ltmiuu 

*  Copley  Serjt.  (hewed  caufe,  upon  an  affidavit  that  the 
a&ion  was  brought  on  a  promiflbry  no^e. 

Sbepberdt  in  fupport  of  his  rule,  admitted  that  might 
be  a  fufficient  objection,  if  the  action  were  on  die  note. 
only,  but  it  appeared  by  the  declaration  that  the  affiea 
was  brought  for  other  caufes 5  and,  therefore,  if  it  w 
retained  in  York/hire,  the  Plaintiffs  ought  to  be  refixained 
by  the  Court  from  giving  evidence  of  any  other  matter 
than  the  note. 


Per  Curiam.  Not  fo.  We  cannot  fepaxate  the  caufe 
of  aftion.  It  would  not  indeed  fuffice  to  retain  the 
venue,  that  the  Plaintiff  fhould  throw  in  a  count  for  a 
promiflbry  note  which  did  not  exift,  but  here,  it  being 
foorn  that  the  note  exifts,  the  rule  rauft  be 

PifchargeA 
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The  Company  of  Proprietors  of  the  Stafford-  v     Ji%  ts. 
shire  and  Worcestershire  Canal  Navigation 
v.  The  Company  of  Proprietors  of  the  Naviga- 
tion from  the  Trent  to  the  Mersey. 

• 
TT  PON  the  first  trial  of  this  cause  a  case  was  reserved      After  a  new 
*     for  the  opinion  of  the  Court,  in  which  the  fads  5^g™*d.  the 
being  inefficiently  dated,  the  Court  dire&ed  a  new  trial,  &—  ^own  ^ 
and  upon  the  fecond  trial  at  the  Stafford  fummer  affizes  caufe  to  trial  by 
1813,  a  cafe  being  again  referved,  in  which  the  ftate-  ^tu^hl^ 
ment  of  fads  was  (till  defective,  the  Court  again  directed  made  default  at 
a  new  trial,  after  which  the  Defendants  gave  the  Plaintiffs  "n  affize*  *«b* 
notice  of  trial,  at  the  Stafford  fpring  affizes  1814,  and  , 
carried  {he  caufe  down  by  provifo,  and  the  caufe  being 
then  called  on,  before  Graham  B.,  and  the  Plaintiffs  not 
appearing,  the  Defendants  recorded  a  nonfuit,  which 
Shepherd,  Solicitor-General,  had  in  this  term  obtained  a 
rule  nifi  to  fet  afide.     He  contended  that  inafmuch  as 
there  clearly  could  be  no  judgment  as  in  cafe  of  a  non- 
fuit after  a  rule  abfolute  for  a  new  trial,  fo  neither  under 
the  fame  circum fiances  could  a  caufe  be  carried  down  by 
ptovifo.     In   iSalk.652.   Banls*$  cafe,  it  is  laid  down, 
that  in  cfaril  a&ions  the  Defendant  (hall  never  carry  down 
a  caufe  by  provifo,  till  there  be  a  laches  in  the  Plaintiff, 
except  in  caufes  where  the  Defendant  is  an  aclor.    Hum- 
page  v.  Rowley,  4  T.  22.  767.  affords  a  folitary  inftance 
where  the  Defendant  was  fpecially  permitted  by  the 
Court  to  carry  down  by  provifo  the  iffue  of  a  record 
out  of  Chancery,   without  a  previous  default  in  the 
Plaintiff. 

Lens  and  Befi  Serjts.  on  this  day  (hewed  caufe,  and 
relied  on  Humpage  v.  Rowley.  In  Menvbury  v.  Langley, 
3  r.  R.  i.  it  was  held  by  Bullet  J.  that  where  the  caufe 

had 
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1814  had  once  been  earned  down,  and  was  nude  a  rmomtty 

K~"~*m''[  confent,  the  Defendant  might  carry  it  down  by  profifo 

i!dAKSSS.  &e  cnfW*  •***•  ,aHJio«gh  there  ware  no  iotmedi* 

shire  Canal  default  of  the  Plaintiff  %  and  PomUus  v.  MadbAs,  1  £ 

ComPany  J/.  101.  is  there  cited  by  the  reporter/  Humpap^in- 

The  Thknt  and  /gr  ftood  on  its  efpecial  ground.    There  is  no  rah 

Mkrsey  Caaal  why  the  Defendant  thould  not  try  by  prorifoattkeim 

Ci^p?"y.  ftert  affijRes  afjter  a  ncw  triaf  gnmted,  for,  by  his  mt 

of  trials   he  apprizes  the  Plaintiff  that  he  muft  be 
prepared* 

GiBBS  C.  J.  (topping  Shepherd,  who  was  prepaid  tt 
fupport  his  application*  The  rule  is  eftabliibed,  ths 
the  Defendant  cannot  carry  a  caufe  to  trial  by  prorifo 
till  there  has  been  a  default  of  the  Plaintiff.  Tbeonlf 
cafe  that  conies  near  this  is  Humpage  v.  Rowky:  buttbr 
was  a  peculiar  cafe,  an  an  iffue  out  of  Chancery:  tbr 
was  not,  ftri&ly  fpeaking,  a  carrying  down  of  the  rccorf 
by  provifo :  it  was  a  fpecial  order ;  and  only  prores  tta 
where  the  Plaintiff  hangs  back  from' carrying  downs 
caufe  out  of  Chancery,  which  tttght  to  be  -carried  «, 
the  Court  will  permit  the  Defendant  himfeif  to  cany 
down  the  record.  If  this  were  an  authority  forthe  nfe 
of  trial  by  provifo,  it  would  extend  much  too  far:  it 
would  go  to  all  cafes.  Certainly  there  can  be  no  judg- 
ment as  in  cafe  of  a  nonfuit  in  this  caufe,  bnt  the  ft- 
fendant  is  not  without  remedy;  he  may  take  down  tie 
caufe  by  provifo,  but  he  canndt  do  that  until  after  tk 
Plaintiff  has  made  default* 

Rule  abfolote  to  fet  afide  the  awfo* 
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HuiUT,  Demandant ;  Foster,  Tenant.  Jfcpig, 

TENSSexyu  moved  on  a  former  day,  to  amend  a  re-     The  material 
.  cowry  by  inferring   additional  pariQies,   amongft  p?Lff.th*de^! 
others  Cotton.    Upon  reading  the  deed  in  court  it  »p-  „«  the  Court  to 
peared  that  the  word  Catton  was  interlined ;  whereupon  amend  a  fine  or  a 
the  Court  refufed  the  application,  and  added,  that  this  5^2jjJ£ 
was  a  leflbn  to  the  Court  to  be  exceedingly  careful  in  court  by  one  of 
permitting  the  amendment  of  recoveries,  and  it  furely  *«•  fwj6"111  * 
would  fuggeft  to  the  bar  the  propriety,  in  all  thefe  cafes  ofl^cr  of  ^ 
of  amendment  of  recoveries,  if  not  of  themfelves  look*  cotnt,  but  not  by 
ing  at  the  deeds,  at  leaft  of  being  afluxed  that  thofe  who  JJ  |jJ3£ 
inftruft  them  to  apply,  have  looked  at  them,  and  that 
there  is  in  them  no  appearance  of  fraud  or  contrivance* 

Apd  the  Court  promulgated  the  rule,  that  thereafter  the 
deed  fhould  never  be  read  to  the  Court  by  any  perfon 
except  by  one  of  their  brothers  of  the  bar,  or  the  officer 
of  the  Court,  but  never  by  the  attorney  himfelf,  who 
gave  inftru&ions  for  the  application. 

'  Lens  then  fuggefted  that  the  deed  was  enrolled,  and  v 
that  if  the  name  of  Cotton  appeared  on  the  enrollment % 
without  interlineation,  the  Court  would  accept  that  as 
evidence  that  the  interlineation  in  the  deed  was  not 
fraudulent 

Accordingly,  on  this  day  the  officer  from  the  treafury  1 
of  the  court  attended*  an£  produced  the  enrollment ;  and 
the  name  Co/tot  appearing  fairly  written  therein  without 
erafnre  or  interlineation,  or  any  circumftance  of  fufpi- 
cion,  the  Court  granted  the  amendment. 

Fiat. 
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Jfryse.  Burlby  v.  Bbthunz,  Clerk,  LLD. 

Iii  wr*flam     THHIS  was    an   aflion  brought,  as  requited  by  tie 

tglilfor*,mSu  J****  43  G'3#  Cm  I4I,f  Up0n  the  Cife*  aPin*aD1, 

dotuconvidion,    giftntfe,  for  having,  in  May  1*13,  malicioufly  and  t4 

it  it  not  fufficknt  out  any  reafonable  or  probable  canfe,  faKdj  al 
£^l*fa»  *  rt^^ufly  convided  the  Plaintiff  of  being  a  ropeai 
cencci  and  to  call  a  vagabond,  for  that  he  the  Plaintiff  did  ran  awaj,ai 

to  to£* tSte  XtKft  his  wife  •"*  fiimily»  hereby  they  became  cfeij. 
caufefbrthecoa-  *Me  to  the  parifli  of  Lingfitld%  and  for  haying,  rate 
riakm:  thePlafcv  colour  of  that  convi&iou,  by  his  warrant,  cattM  k 
^<toaofwh»t  P^in^ff  w>  be  "nprifoned,  until  the  conviakm  vk  * 
ptfledoa  the  hear-  moved  by  rertiorari,  and  qoafhed  by  the  Court  of  Ki^i 

wtoe^fcTSif*  ^k^'  alld  *e  Plaint}ff  ^g1*  up  by  habias csrfiud 

profocotkm  or       discharged.  "The  cafefe  was  tried  at  the  Surry b* 

©therwifr,  that  it  -  gflfces  1 8 1 4,  before  Thotttfin  G  B.    The  Haiattf  pwd 

ZZSS2^S  that  he  had  giten  the*due  previous  notice  to  tkfr 

caufo  for  the  con-   fendant  of  an  a£tf  on  for  having  malicnfefly  and  vita 

v**0*  any  reafonable  or  probable  caufe  caufed  JtoJWMj 

:  of  Lingfiild  to  be  unlawfully  convi&ed  and  finpriMi 

"Bt&l  the  Plaintiff  alio  proved  that  he  wasl^riW 

7  had  a  daughter,  whom  he  had  always  unify  ad  * 

the  time  of  his  convidion  maintained  Ift  hi»  irf; 

and  had   maintained  his  wife,  until  he  deteded  kr 

in  an  adulterous  connection ;  and  on   his  upbniq; 

her  with  it,  in  February   1812,   {he  eloped  vitb  tfc 

adulterer,  and  flept  with  htm  at  an  inn,  fince whichts* 

%  the  Plaintiff  had  never  received  her,  nor  contnW» 

her  maintenance.    That  the  Plaintiff  was  apprehend 

and  after  being  kept  feven  days  in  cuftody,  trash** 

Upon  a  charge  of  deferring  his  family,  before  &&• 

fendant  and  another  niagiftrate  who  refufed  to  join  a 

the  convigion,  for  the  feafon,  as  the  witafiMM 

it 
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that  he  had  been  prefent  at  a  meeting  of  magiftrates  it  181.4. 

GsAftone*     The  Plaintiff  was  precluded  by  the  Chief       ^^ 
Baron-  from  proving  what  had  pafled  at  that  meeting, 
where  tlft  Plaintiff  had  m  fad  totatltMnmooe*  by  the 
partth  officers,  who  had  relieved  his  wife,  upon  a  fixnilar 
charge  made  before  three  magistrates,  which*  oft  hear- 
ing the  Gifts,  they  difmiffed;  but  the  Plaintiff,  further 
{proved  that  the  Defendant*  convi£feed  him,  and  that  ha 
underwent  fevtn  week?'  imprifonment,  under  a  warrant 
jfiiied  by  the  Defendant :  and  that  the  convi&ion*  which 
.did  not  fet  out  the  evidence  of  his  offence,  was>qua(hed  by 
die  Court  of  Kingfs  Bench)  (in  truth,  up9a  that  ground)* 
Here  the  Plaintiff  left  his  cafe ;  and,  for  the  Defendant,  it 
.was  obje&ed,  that  the  Plaintiff  bad  not  proved  the  want . 
of  reafoaablc  or  probable  caufe  for  the  convi&ion,  which 
.  it  was,  under  the  a&  43  G.  3.  r.  141.  incumbent  on  him 
to  do.    Jpr.the  Plaintiff,  Btft  Serjt.  diftinguiQwd  this 
.Jrwn  thecafe.of  an  a&ionfor  a  malicious  profecutioa 
^  after,  a  bill  found  by  the  grand  inqueft,  which  is  prmd 
faeit  evidence  of  reafonahle  Mand  probable  caufe  for  {bo 
.  profecution^ rand  requite  i  jto,. h?  rebutted,  but  here  the 
iljnocenc^  of  the,  Plaintiff  beujg  cleajty  prdyed,  and  no 
prmd  font  evidence  of  reasonable  or  probable  caitfe 
*gajnft  him».  it  vas  incumbent  on  the  Defendant  to  (hfw 
,  t)^  cxiftence  pf  reafonabJe  apd  prpbable  caufe^    For  the 
Defendant  it  ^as  aifo  obje&ed  that  the  Plaintiff  muJLbe 
jnonfuited,  becauf?  1.  the  notice  of  a<$Uoq  was  forcaufing 
the  Plaintiff  to  be  convi&ed,  whereas  the  a&ien  was  for 
cooyiain&j  %.  that  the  potice  d^qpbed  the  Plaintiff  as 
of  Lln^fitldy  whereas  the  proof  was*  tbat  he  liyed^  in 
lervice  at  Seal  in  Kent.    TUmfop  C.  B.  thought  that  the 
ftatute  43  0. 3.  meant  top ut  anions  againft  jufticef  for 
a£ts  done  in  the  execution  of  their  office  on  the  fame 
ground  as  a&ions  for  malicious  profecutionq,  and  that  it 
was  incumbent  on  the  Plaintiff  to  give  proof  of  the  ^rant 
of  probable  caufe,  according  to  the  decifion  in  Purcell  v. 
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Mammmarth  9  k*ftt  361  *9  and  no  evidence  to  la 
given  by  the  Plaintiff  of  what  palled  before  the  magiftr* 
at  the  time  of  making  the  couviAion,  and  he  nootari 
the  Plaintiff  principally  on  this  grand,  though  be* 
tacbad  fane  weight  to  the  firft  obje&ion  on  the  notice. 


B$  in  this  tenn  had  obtained  a  rule  sjjffarfa. 

ting  afide  the  nonfuit,  and  panting  a  new  trial,  afbf 

that  in  this  cafe  the  Plaintiff  had  pnmd  eaoagh,  nd  it 

that  a  perfon  charged  with  an  office  before  a  «pfo» 

ordinarily  had  it  in  his  power  to  prove;  for  be  Utah 

has  no  witnefles  with  him,  nor  any  prof  cffioid  tffair. 

The  magiftrate,  on  the  other  hand,  had  thedepofc* 

of  the  witness  for  die  prafeenfion  reduced  to  wtitag, 

•  which  iie  might*  widMiit  difficulty,  have  prodoadto* 

eulpate  Jiimfelf,  by  ibewing  that,  notwhhlhndag  tir 

Plaintiff's  innocence  afterwards  proved,  there  weef 

pearance*  exiftiiig  at  the  time  of  the  conviaion,  «U 

wade  a  probable  canfe.    With  sefped:  to  the  objeffiai 

taken  to  the  notice,  the  ftatnte  required  only  dm* 

tefidenee  of  the  Plaintiff's  attorney  JhouHbe  truly  1*4 

whieb  was  complied  with,  and  the  erroneous  defcripbn 

of  therefidence  of  the  Plaintiff  himfelf  wasiaotfai 

1.  The  eennQdng  was  comprehended  within  the  akp 

tion  of  caufing  to  be  eouviAed  ;  and,  at  aH  erafe,  tk 

notice,  as  well  a*  the  action,  embraced  the  curing  *k 

Imprifoned,  and  that  grievance  was  proved. 

Vaughan  Serft,  who  on  this  day  wouH  fane  fen 
canfeagainft  the  nde,  was  flopped  by  the  Coart 

Jte/ff  and  Onflow  Serjt.  hi  fupport  of  the  rale,  •p' 
Aat  the  Plaintiff  had  not  the  means  of  producing  tie 
depofitions,  for  they  were  not  in  his  euftody  \  datoe 
part  of  the  convt£tion,  viz.  that  of  the  Plaintiff's  to** 
his  family,  was  entirely  without  a  pretence,  fer  the  aw 
fttttapiiift  faint  was  only  of  his  leaving  hi«  wife  $ 
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it  is  incumbent  on  a  perfon  falfely  convi&ed,  to  prove         1814. 

in  his  cafe  all  that  palled  in  evidence  before  the  magif- 

trate,  the  fubjeft  Jb  placed  by  this  a&  in  a  defperate 

.  condition*     In  Purtdl  v.  Macnamara^  a  bill  was  found 

by  the  grand  jury,  which  was  primdfseU  evidence  of 

probable  caufe,  to  be  rebutted ;  in  this  cafe  no  a£fc  of 

amy  third  perfon  encourages  the  flighted  prefumption 

of  probable  caafe,  and  the  Plaintiff's  former  acquittal 

.Jbf  the  magiftiate*  of  the  county  is  a  very  material 

;!3rcuinftanoe» 

Gltts  C  J.  This  is  an  aftion  againft  a  magifttate 
im  baring  convi&ed  the  Plaintiff  maBcioufly  and  without 
any  reafonable  or  probable  caufe*  and  by  the  a&  43  G*  3* 
r.141.  the  Elain  tiff  is.  not  to  recover  more  than  ad.  unMs 
Jie  ftates  in  his  declaration,  which  muft  be  in  an  a&km 
qn  the  cafe,  that  the  aft  complained  of  was  done  maft* 
ckwifly,  and  without  any  reafonable  or  probable  caafe. 
And  the  queftion  is,  whether  in  tins  cafe  the  Plaintiff  Jms 
proved  that  the  Defendant  convi&cd  him  malicioufly  and 
without  reafonable  or  probable  canfe.  The  principle  is  abV 
.nutted,  bnt  the  queftion  is,  what  is  that  matter,  whereof  it 
muft  appear  by  the  evidence  in  the  afiion,  that  there  was 
no  reafonable  or  probable  caufe?  There  is  a  wide 
diftinaion  between  an  a&ion  againft  the  ptofecutpr  for 
a  mdicious  profecution,  and  an  a&ion  againft  a  magiftttte 
for  a  malicioufc  convififienv  in  die  former  cafe,  proof 
that  there  was  in  reality  no  ground  for  imputing  the  crime 
to  the)  Bhktiff*  {hews  that  the  profecution  was  instituted 
_  without  probable  caufe,  and  malice  may  be  inferred  from 
thence.  What  paffed  at  the  trial  is,  in  this  cafe,  imma* 
terkaL  The  profecutor  may  have  fworn  to  the  truth  of 
the  charge,  but  that  will  not  fliew  that  he  bad  a  probable 
caufe  for  it.  In  an  a£tion  againft  the  magiftrate  for  a 
malicious  conviction,  the  queftion  is  not  whether  there 
^vas  any  aftual  ground  fox  imputing  the  crime  to  die, 
Silaintifi*  but  whether,  vp»  tin  hearing*  tbttti 


584  CASES  in  EASTER  TERM 

1814*         be  none.    The  Plaintiff  mod  prove  a  want  of  probable 
HimLxv'       wfefor  the  conwBion%  which  he  can  only  do,  by  psorag 
„,  wh^t  pafled  upon  the  hearing  before  the  magiilratt,  vha 

die  convi&ion  took  place.  The  magtftratc  has  nodng 
to  do  with  the  guilt  or  innocence  of  the  offender,  acq* 
an  they  appear  from  the  evidence  laid  befote  him.  Ik 
qonvi&ion  moil  be  founded  upon,  that  evidence  aione,*! 
it  is  impoffible  to  ihow  that  there  was  nofrobible«fr 
for  the  conviction*  without  fcewing  what  tint  eiita 


Heath  J.  I  am  of  the  fame  opinion.  There  wfr 
be  a  malicious  profecution  by  the  parUh  officers  vite 
a  malicious  convi&ion  by  die  magiftrate.  There  0$ 
be  an  unfounded  conviftioa  iy  the  magiftnte  vibe 


Chamber L  concurred* 

Dallas  J.  Why  did  not  the  Plaintiff  produce  k 
witnefs  who  was  fworn  before  the  magiftrate?  HecwM 
have  fworn  to  what  pafled  upon  the  hearing  of  thecfafp, 
and  then  it  would  have  appeared  whether  there  vis  sf 
reafonablc  or  probable  caufe  for  the  convidion. 

RuledifcK- 


Maj  so*  Blackburn  v.  Kymer  and  Others. 

If  goods  are  HTHIS  was  an  a&ion  for  money  had  and  rteeM 
eonfigned  by  the  *  brought  to  recover  the  proceeds  of  co  hogfl«ai< 
owner  to  /F,with  . B  .      r  *        *  .   .  1 

directions  to  pay    fogars  (hipped  from  iNfoix,  by  Moriin^  on  board  tfc^1 

over  the  net  pro- 
ceeds to  £.»  and  JT.  employs  a  broker  to  fell  them,  who  receives  the  money,  * :33 
recover  from  the  broker  only  the  proceeds,  fubjeA  to  the  fame  deductions  ***£* 
ances  as  W*  was  entitled  to  make,  in  account  with  the  coofignor. 
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Ctanjhmn  and  12  hogfheads  on  board  the  Augufia,  both  1814. 
fcips  belonging  to  William*  and  Wilfon  in  England,  and 
configned  to  them  under  bilk  of  lading  in  the  ufual 
form,  inclofed  in  letters  from  Morten,  which  apprised  Km*. 
the  consignees  that  the  goods  were  Mertotts  "  own,  to 
be  fold  by  Williams  and  Wilfon  on  half  eommiffibn,  the 
net  proceeds  to  be  paid  to  the  Plaintiff."  Williams  and 
Wilfon  put  the  goods,  on  arrival,  into  the  hands  of  the 
Defendants,  who  weTe  brokers,  for  the  purpofe  of  fale  * 
they  fold  them  and  received  the  proceeds,  amounting  to 
18 1  a/.  14/.  Upon  the  trial  of  die  caufe  before  Mans* 
field  C.  J.  at  the  fittings  after  Mkbarimas  term  1813, 
the  Defendants  contended  that  they  had  a  lien  for  ad-  , 
vahce*  made  to  Williams  and  Wilfon  upon  thefe  parti- 
cular goods,  but  failed,  in  the  opinion  of  the  Chief 
Joftice,  to  eftablifh  a  fpecific  pledge  on  them ;  they  alfo 
claimed  to  dedu&  the  charges  of  freight,  infurance, 
cornmiffion  on  fale,  cuftom-houfe  duties,  and  intereft  on 
the  advances  made  for  thofe  purpofes,  proving  that  fuch 
was  their  courfe  of  dealing  with  Williams  and  Wilfon. 
Mansfield  C.  J.  referved  to  them  liberty  to  move  upon 
thefe  grounds  to  reduce  the  verdi£t,  which  pafled  for 
the  Plaintifis  for  the  entire  proceeds,  to  1274/.,  by  the 
dedu&ion  of  thefe  charges. 

Accordingly  Shepherd,  Solicitor-General,  in  Hilary 
term  1814*  obtained  a  rate  mjjf,  ftating  that  as  the  goods 
were  configned  to  Williams  and  Wilfon,  and  the  Plain- 
tiff was  to  receive  only  the  net  proceeds,  the  Defend- 
ants in  calculating  the  net  proceeds  were  entitled  to  the 
feme  allowances,  as  againft  the  Plaintiff,  as  they  were 
againft  Williams  and  Wilfon,  who,  having  the  property 
in  the  goods,  had  the  legal  right  of  arranging  with  the 
Defendants  the  terms  pn  which  the  Defendants  ftoutd 
conduit  the  bufinefs* 

Vol.V.  Sf  Lens, 
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1814*  Lens,  Serjt.,  now  (hewed  caufe  againft  thiynile.  He 

contended  the  Defendants  were  not  entitled  to  deduft 
freight,  becaufe  the  (hip-owner  might  again  recover  the 
freight  from  the  Plaintiff.  Neither  were  they  entitled 
to  the  charges  of  infurance 5  for  the  Plaintiff  had  him* 
felf  infured  his  own  iotereft.  They  had  no  right  to 
commiflion 5  for  he  urged  that  the  Defendants  had 
wrongfully  fold  the  goods,  and  never  were  agents  for 
the  Plaintiff.  As  to  interaft  on  the  advances,  the  Plain- 
tiff was  not  bound  by  the  courfe  of  dealing  that  Fa- 
liams  and  Wilfon  might  adopt,  and  it  was  not  an  allow* 
ance  that  became  due  without  fpecial  contrad. 

Shepherd,  in  fupport  of  his  rule.  The  fallacy  is;  tk 
the  Plaintiff  argues  as  if  he  were  confignee,  which  he  is 
not:  but  Williams  and  Wilfon  are.  They  hare  the 
legal  property  in  the  fugars,  and  are  only  to  diftribite 
the  net  proceeds. 

G1BB8  C.  J.    You   need  not  trouble  yourfelf  fa- 

then     The  queftion  is,   for  whom  did  the  Defendant 

fell  thefe  goods,  by  whom  were  they  employed,  and  to 

whom  are  they  accountable  for  the  proceeds?   They 

were  employed  by  Williams  and  Wilfon:  was  that  a 

rightful  or  wrongful  employment?     For  if  wrongful 

the  Plaintiff  may  fay,  I  difavow  this  fale ;  I  come  in  id 

claim  the  grofs  proceeds  of  my  property.    Bat  Mri* 

had  a  right  to  difpofe  of  thefe  fugars,  and  had  not,  font 

as  appears,  diverted  himfelf  of  the  right  of  direfiiug 

how  they  fliould  be  applied.    He  writes  to  WUBans  and 

Wilfon  and  tells  them  the  net  proceeds  are  to  be  applied 

to  the  Plaintiff's   ufe.     What  are  the  net  proceeds? 

The  confignees  were  to  infure :  the  cargo  was  then  <n 

the  feas :  that  entitles  them  to  the  charges  of  infurance. 

They  were  to  fell  the  goods :  that  entitles  them  to  the 

charge  of  commiflion.    As  to  the  intereft  of  the  fan* 

tbey 
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they  advanced  for  duties,  and  which  is  charged  from 
the  time  of  paying  them,  they  are  entitled  to  intereft 
from  the  Plaintiff,  in  like  manner  as  Williams  and  Wil- 
fon  would  have  charged  it  to  Morton.  The  only  remain- 
ing queftion  is  as  to  the  freight.  While  the  property 
remained  in  the  hands  of  the  Defendants,  fo  much  as  it 
produced  after  payment  of  the  freight  would  be  for  the 
ufe  of  Morton,  fubjeft  to  any  lien  that  the  Defendants 
may  have  oh  it.  That,  then,  can  be  nothing  but  what 
remains  after  payment  of  freight ;  and  the  net  proceeds 
are  what  remains  after  the  freight,  infurance,  commif- 
fion,  and  intereft  on  the  fums  paid  for  getting  the  goods 
out  of  the  cuftom  houfe,  are  paid:  the  defendants, 
therefore,  we  are  of  opinion,  are  entitled  to  the  deduc- 
tion they  claim. 

Rule  abfolute. 


Leycester  and  Others  v.  Lockwood. 


May  %u 


HPHIS  was  a  writ  of  error  brought  to  rcverfe  a  judg-     Where  the  gran- 

ment  of  the  Court  of  King's  Bench,  pronounced  for  I^^^J* 

the  Defendant  in  an  a&ion  of  covenant  for  non  payment  grantees  all  bis 

of  an  annuity,  upon  demurrer  to  the  4th  plea,  which  inte*ft  in  tj* 

dated  that  there  was  no  memorial  except  that  which  it  IO,ooo/.,  vefted 

fet  out,  and  which  the  Court  below  held  to  be  infuffi-  in  truftees,  (who 

cient.    The  material  parts  of  the  pleadings  being  ably  SSgnS^id  co- 

and  concifely  ftated  in  S.  C.  1  Maule  &  Selw.  537.  it  is  venanted  to  pay 

unneceffafy  to  repeat  them  here.     The  defefts  in  the  **  «"»***  *"* 
1  r  did  not  convey,) 

in  trnft  for  the 
grantor  until  default,  and  after  default  to  retain  the  arrears  and  cofts,  and  in  trnft  to 
pay  the  furplus  to  himfelf,  and  the  memorial  did  not  ftate  for  whom  the  trufteea  of 
the  10,000/.  were  trufteea ;  Held  that  this  was  a  fatal  defect,  for  that  they  were  truf- 
teea. for  the  grantees. 

And  that  it  was  not  fufficient  to  ftate  that  the  intereft  was  affigned  by  the  indenture 
«  upon  the  trufts  thereby  declared.1' 

S  f  2  memorial 
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memorial  relied  on  by  the  defendant  in  error,  voe, 
lit,  that  it  did  not  ftate  that  the  Defendant  and  Mm 
were  truftees  for  the  Plaintiffs  and  their  deceafed  pla- 
ners, or  the  grantees  of  the  annuity ;  idly,  that  by  tk 
indenture  fet  out  on  oyer,  it  appeared  that  the  refidaeof 
the  intereft  of  the  two  principal  fums  of  6000L  and 
4000/.  which  (hould  remain  after  payment  and  Mic- 
tion of  certain  yearly  fums  in  the  indenture  mentkud, 
was  conveyed  to  the  Plaintiffs  and  their  partner*  ops 
the  trufts  therein  mentioned,  but  that  the  memorial  wise: 
an  indenture,  whereby  the  whole  of  the  intereft  of  the 
faid  two  principal  fums  was  fuppofed  to  have  been  fo 
conveyed j  3dly9  that  the  memorial  dated  that  the  to- 
tereft  of  the  principal  fums  of  6000/.  and  4000/.  wis 
conveyed  to  the  Plaintiffs  and  their  partners  upos  die 
trufts  in  the  indenture  declared,  without  dating  vh* 
the  trufts  were  5  4thly,  that  it  was  not  ftated  in  the  me- 
morial, that  the  plaintiffs  and  their  partners  were  truftees 
for  the  grantor,  or  that  the  grantor  was  entitled  to  it* 
ceive  the  intereft  of  thefe  fums  till  default  made  in  the 
payment  of  the  annuity,  and  the  refidue  of  the  haereS 
after  the  annuity  paid. 
This  cafe  was  argued  in  Hilary  term  i8r4,  by 
Bvwen  for  the  Plaintiffs  in  error.  As  to  die  frft  ob- 
jection, he  contended,  that  it  was  not  neceffary  to  t& 
in  the  memorial  that  the  Defendant  and  Ackm  vat 
truftees,  becaufe  it  was  not  the  deed  memorialized  th* 
made  them  fuch,  but  the  prior  deed  of  1788.  b  tfc 
deed  memorialized  they  do  not  convey  their  intereft,  nc: 
any  legal  eftate,  to  any  perfons :  it  continues  then*** 
in  themfelves,  for  performing. the  trufts  of  the  deeds 
1788.  In  CfCallogban  v.  IngMy,  9  Eaft,  ifr,  it** 
decided  that  no  memorial  was  required  of  the  tod 
whereby  the  Defendant  conveyed  his  eftates  to  Mmbd 
and  Hammer/ley  in  truft  to  raife  money  by  grants  of  *> 
nuities,  although  Morland  and  HammerJUy  were  000*7- 
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ing  parties  in'  the  deed  creating  the  annuity.     Nor  were 
the  Defendant  and  Ac/om  in  fad  truftees  for  the  Plain* 
tiffs.    The  power  of  attorney  given  by  Boynton  to  receive 
in  his  name,  proves  that  the  defendant  and  Ackkm  (till 
continued  truftees  for  Boynton^  not  for  the  grantees  of 
that  annuity*     Any  a&ion  to  be  fued  by  virtue  of  that 
warrant  of  attorney,  mult  be  fued  in  Boyttton's  name; 
Boynton  covenants  too,  not  to  releafe  to  the  Defendant, 
and  when  he  affigns  all  his  intereft,  the  truftees  do  not 
join  in  the  affignment    The  deed  even  difaffirms  any 
truft  in  them  for  the  Plaintiffs,  for  they  covenant  to  pay 
as  Boynton  (hould  dire&,  limit,  or,  appoint,  which  may  be 
to  his  bankers,  or  to  any  one  elfe.     As  to  the  ad  objec- 
tion, it  has  in  no  cafe  hitherto  been  held  neceflary  to 
(late  what  the  intereft  is,  or  the  extent  of  the  eftate,  or 
the  extent  of  the  fecurity,  upon  which  the  annuity  is 
granted*     Bradford  v.  Burland,   14  Eqfty  246.,   ifl  and 
\th  objections.     As  to  the  3d  obje&ion,  that  the  memo- 
rial only  refers  to,  and  does  not  fet  out  what  were  the 
trufts  declared  by  the  indenture,    A/iew  v.  Macretb9 
2  Hew  Rip.  214.  is  the  only  cafe  where  that  queftion 
ha-$  come  before  a  court  of  appeal.     In  the  cafe  of  Denn 
on  the  demife  of  Dolman  v.  Dolman ,  5  71  -R.  641.  it  was 
for  the  firft  time  decided,  a  year  after  granting  the  an- 
nuity now  in  queftion,  that  the  trufts  mult  be  fet  out  in 
the  memorial.     Taylor  v.  John/on,  8  Term  Rep.  184.  and 
Defenfans  r.  &Brienf  3  EaJ$  559.  have  indeed  decided 
that  point ;  but  as  they  were  decided  on  motion,  and  ag 
their  authority  has  been  much  (haken  by  recent  cafes  in 
the  Court  of  Common  Pleas,  and  as  the  precedent  ufed 
in  the  prefent  cafe  was  fettled  on  behalf  of  a  public  com- 
pany upon  great  confideration,  the  Court  will  attribute 
due  weight  to  the  cafes  which  impugn  this  do&rine. 
In  the  cafe  of  Defaria  v.  8turt%  ante  2.  233.  Mansfield 
C.  J.  remarks,  "  Nor  does  the  aft  fay  that  the  trufts 
(hall  be  fet  out,  not  a  word  of  that ;  the  a&  only  re- 
S  f  3  quirea 
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quires  that  it  (hould  appear  for  whom  the  party  is  a 
truftee."  And  Chambre  J.  there  fays,  that  "  in  Ddnan 
v.  Dolman  there  muft  have  been  fome  inadvertence  of 
the  Court  in  the  language  they  ufed,  not  adverting  to  the 
words  of  the  aft."  Some  cafes  have  treated  the  queftion 
as  if  the  trufts  were  a  part  of  the  confideration.  In  the 
cafe  of  Horivoodv.  Underbill,  ante,  4.  346.  MansfidiQ.1 
fays,  "  Lord  Kenyan  fpeaks  of  the  confideration :  the 
confideration  is  merely  the  price  paid 5  and  Lord  Keajc* 
fays,  c  the  objeft  of  the  legiflature  was  to  hold  the  an- 
nuitant to  a  drift  defcription  in  the  memorial  of  the  con- 
fideration of  the  annuity:  the  nature  of  the  ferenl 
inftruments  by  which  it  is  fecured  mull  be  accurate!? 
fet  forth.'  Now  the  ftatute  fays  no  fuch  thing."  It  is 
however  unneceflary  to  combat  the  decifions  of  the  Court 
of  King's  Bench  on  this  fubjeft,  for  they  are  all  diftin- 
.guifliable  from  this  cafe,  in  the  circumftance,  that  in  all 
of  them  there  was  in  the  deed  a  conveyance  to  a  truftee 
diftinft  from  the  grantee,  whereby  the  truftee  was  in  ail 
thofe  cafes  cloathed  with  a  truft  for  the  grantor  till  de- 
fault  in  payment :  but  here  the  grant  is  to  the  annuitant 
only.  Toldervj  v.  Allan,  5  T.  R.  480.  The  circumftance 
of  die  exiftence  of  truflees  implies  that  there  are  fome 
other  perfons  for  whom  they  were  truflees.  If  there  is 
a  furplus  of  intereft,  it  is  a  refulting  truft  for  the  grantor, 
which,  it  was  admitted  by  Lord  Ellenborough  C.  J.,  upoa 
the  argument  below,  needs  not  to  be  memorialized. 
The  two  laft  points  are  fo  clofely  interwoven,  that  it  is 
difficult  to  feparate  them,  and  it  was  on  the  laft  point 
only  that  the  Court  below  held  the  memorial  defeflm, 
and  that  the  power  of  attorney  had  palled  an  intereft 
which  was  to  be  noticed.  In  CfCaUaghan  v.  IngUj 
it  was  decided  that  it  was  unneceflary  to  fet  out  the 
covenants. 
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Coltman,  contra.    The  anfwqr  attempted  to  the  firft 
obje&ion,  viz.  that  the  Defendant  and  Aclom  are  not 
truftees  for  the  Plaintiffs,  becaufe  they  continued  truftees 
for  Boynton,  is  incohclufive,  for  they  might  be  truftees 
for  both.    Neither  is  the  inference  found,  that  they  are 
not  truftees,  becaufe  they  covenant.     Many  unneceflary 
covenants  are  inferted  ex  majori  cauteld :  if  they  are  made 
truftees  by  the  preceding  parts  of  the  deed,  their  fubfe- 
quent  covenant  will  not  make  them  ceafe  to  be  fuch. 
The  parties  correft  the  omiffion  of  the  deed  of  1788  by 
inferting  in  the  annuity  deed  a  declaration  of  the' trufts 
of  the  furplus  of  the  intereft  of  the  i»,ooo/«    The  deed 
recites  that  Boynton  had  agreed  to  grant  the  annuity  with 
the  privity  and  knowledge  of  the  Defendant  and  Adorn* 
and  Boynton  proceeds  to  affign  to  the  Plaintiffs  and  their 
partners  all  the  intereft  of  the  10,000/.  in  truft  for  him- 
felf  until  default  in  the  annuity,  and  after  default,  in 
truft  to.  retain  the  arrears  and  coftsj  and  after  default,  in 
truft  to  pay  the  refidue  to  himfelf,  or  fuch  perfons  as  he 
may,  appoint.     By  this  deed  therefore  the  Defendant  and 
Aclom  were  conftituted  truftees  for  the  grantees.    It  is 
faid  he  might  appoint  the  money  to  be  paid  to  his  bankers 
or  any  other,  and  revoke  toties  quoties.    But  that  is  not 
fo :  for  he  has  irrevocably  appointed  by  this  deed  in  fa* ' 
▼our  of  the  grantees  j  and  the  Defendant  and  Aclom ,  with 
whofe  knowledge  it  is  done,  are  truftees  for  them.    An 
anfwer  is  attempted  to  the  2d  objedion,  viz.  that  the 
memorial  need  not  ftiew  the  extent  of  the  eftate ;  but  if 
it  does  aflfeft  to  let  it  out,  it  mult  do  it  correttly.    Upon 
the  3d  obje£tion,  that  it  is  not  fufficient  to  ftate  the 
names  of  the  perfons  for  whom  the  parties  are  truftees, 
but  alfo  the  trufts  themfelvee,  it  has  been  fo  decided  by 
JDenn  ex  dem.  Dolman  v.  Dolman.     Cummins  v.  Ifaac% 
8  T.R.  183.     Taylor  v.  Johnfon>  Des  En/am  v.  (/Brien, 
and  AJkvw  v.  Macretb  :■  but  indifputably  the  4th  objec- 
tion muft  prevail,  that  at  leaft  the  name  of  every  perfon* 
S  f  4  fos. 
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1814*  ^       for  whom  another  party  is  truftee,  nuft  be  fet  oat:  a 
the  laft  cafe,  although  there  was  merely  a  retaking  troll 
for  the  grantor  until  default,  the  Houfe  of  Lords  held 
Lockwooi*      the  omiffion  to  notice  it  was  fetaL    The  Plaintift  vA 
their  partners  alfo  are  truftees  for  a  public  body,  the 
Wcflminfier  Life  Infurance  Office :  it  was  therefore  the 
more  neceflary  that  any  truft  which  they  had  for  another 
party  (bould  be  exprefied  and  contradiftinguilhcd  fwo 
this  in  the  memorial.     But  the  memorial  does  not  notice 
the  exprefs*  truft  for  the  grantor  declared  of  the  fmpjtf. 
It  is  fuppofed  that  becaufe  no  legal  eftate  pafcdtoor 
from  thefe  truftees,  it  therefore  is  not  a  cafe  within  tk 
annuity  aft.    But  in  Hood  v  .Burton*  4  Bro.  Cbo.  Cs.  w. 
S.  C.  a  Vtf.jun.  29.,  a  court  of  equity  regards  eqi 
table  interefta  under  the  annuity  aft,  as  well  as  legal  ia- 
terefts.    So  will  the  courts  of  law.    Bradford  i- 1+ 
land.    There,  no  legal  intereft  pafled  to  the  trafteeiir 
the  grantor,  yet  it  was  held  to  be  within  the  ad.  fc 
cannot  be  doubted  that,  unlefs  for  the  annuity afl, all 
in  equity  would  lie  for  the  grantor  againft  the  Defend* 
and  Aclom* 

Bowtn  in  reply.  The  Defendant  and  Adorn  cootisiHi 
truftees  for  Boynton  only,  and  not  for  die  grantees,  «4 
at  leaft,  the  grantees  call  upon  them  for  payment  of  tk 
annuity;  After  they  have  compelled  payment  fa* 
Aclom  and  the  Defendant,  perhaps  the  latter  may  become 
truftees  for  the  grantees.  The  argument  railed  upon  tie 
fuppofition  that  the  grantees  have  a  truft  for  the  Wf> 
minfter  life  infurance  office,  fails,  for  the  Plaintiffs^ 
their  deceafed  partners  were  all  members  of  that  offi*> 
and  are  themfelves,  at  leaft,  jointly  interefted  in  tte 
annuity,  and  are  therefore  the  very  grantees,  and  a* 
truftees  for  others.  Admitting  that  if  they  are  volt 
truftees  by  a  prior  part  of  the  deed,  their  fuMq** 
corenapt  will  not  difcharge  them,  yet  the  Defendant  a» 
Adorn  are  not  made  truftees  by  any  prior  part  of  & 
15  ** 
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deed,  they  are  introduced  only  for  the  purpofe  of  cove- 
nanting to  pay  the  money.  Their  former  intereft  is  not 
varied  by  any  aft  of  theirs,  but  they  ftill  continue  bound 
by  the  deed  of  1788  to  pay  over  the  proceeds  to  Boynton 
as  long  as  he  lives*  In  John/on  v.  Taylor  it  was  not 
ruled  that  a  refulting  truft  for  the  grantor  needs  be  dated, 
but  only  that,  if  it  were  exprefled,  it  ought,  to  be  dated. 
With  refpeft  to  the  fuppofed  neceflity  of  ftating  the  ex- 
tent of  the  eftate  charged,  it  is  neceffary  only  to  read  the 
aft,  to  fee  that  the  argument  is  without  foundation. 

,  Cur*  adv.  vuk. 


On  this  day  Gibbs  C.  J.  delivered  the  judgment  of 
the  Court. 

After    recapitulating    the   pleadings,    he  thus  pro- 
ceeded.   We  all  are  of  opinion    that  this  judgment 
muft  be  affirmed  on  the  fame  ground  on  which  the 
Court  of  King's  Bench  proceeded,    namely,   that  the 
memorial  is  defective,  and  has  not  purfued  the  a£)» 
nor  done  all  that  the  a&  requires  to  be  done  therein. 
The  Defendant  and  Acbm  were  originally  truftees  for 
Boynton :  after  this  deed  they  became  truftees  for  the 
Plaintiffs,  for  fecuring  this  annuity.      The  memorial 
ftates  that  the  intereft  of  Boynton  was  conveyed  for  fe- 
curing this  annuity:   it  ftates  that  the  Plaintiffs  were 
truftees  for  the  fociety,  but  it  does  not  ftate  for  whom 
the  Defendant  and  Acbm  were  truftees.    In  that  par- 
ticular we  think  the  memorial  defe£Hve;    the  aft  re- 
quires in  terms  that  the  memorial  (hould  ftate  for  whom 
any  of  the  parties  are  truftees.     The  Defendant  and 
Adorn  were  truftees  for  the  annuitants,  but  the  memorial 
does  not  ftate  for  whom  they  are  truftees,  or  any  pur*, 
pofe  for  which  they  are  introduced  into  the  deed.    We 
therefore  think  the  judgment  muft  be 

Affirmed* 
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Mayti.  Cook  v.  Green. 

If  the  Plaintiff  T  N  replevin,  the  Defendant  avowed  on  the  Plaintiff,  as 
AiSc^iffii,  tenant  t0  Ae  Defendant,^  18  guineas  per  arm.  rent, 
two  of  which  are    and  juftified  diftreining   for  20/.  10/.   6d.  refidue  of 

found  for  the  De-  ^  l6x#  for  two  years  rent,  (the  refidue  having  beea 
fendaht,  and  one     *'  /  v  * 

for  the  Plaintiff     pa*d »   »nd  becaufe  the  goods  were  wrongfully,  taa- 

with  the  general  dulently,  and  clandeftinely  removed  from  the  premifes 
antb entitled  to  "  demifed,  with  intent  wrongfully  and  unjuftly  to  defraud 
dedu£  thereout      the  Defendant  of  his  rent,  and  were  put  in  the  place  in 

the  cofts  both  of     whiGu    &c     he  avCwed  taking  them  in  the  place  m 

the  pleadings  and 

trial  of  thofe  iffues  which,  &c.    The  Plaintiff  pleaded,  ift,  that  (he  did  net 

which  are  found     hold  in  manner  and  form 5   2<Uy,  that  there  was  nothing 
w  in  arrears    3<Uy,  that  the  goods  were  not  fraudulently 

removed.  The  Defendant  took  iffue  on  thefe  pleas. 
After  the  jury  had  been  fworn  upon  the  trial  of  thefe 
iffues  at  the  Middle/ex  fittings  after  Trinity  term  1813, 
before  Mansfield  C.  J.  the  caufe  was  referred ;  and  die 
arbitrator  awarded,  that  the  Plaintiff  did  hold  the  pre- 
mifes as  tenant  to  the  Defendant,  that  20/.  ioj.  di  rent 
was  in  arrear  on  25  March  1813,  and  that  a  Tenfifl 
fhould  be  entered  for  the  Defendant  on  both  thofe 
two  iffues;  but  that  the  goods  were  not  fraudulently 
removed,  and  that  a  verdi&  fhould  be  entered  forth* 
Plaintiff  with  u.  damages  and  40/.  cofts  on  the  third 
iffue.  The  prothonotary  taxed  for  the  Plaintiff  her  cofe 
on  xthe  third  iffue,  and  reje&ed  a  claim  made  by  die 
Defendant,  to  have  the  cofts  of  the  two  firft  iffues,  and 
of  the  trial,  allowed  him  out  of  the  general  cofts  of  tie 
verdi£t. 

Copley  Serjt  moved  that  the  prothonotary  might  re- 
view his  taxation,  contending,  upon  the  authority  of 
Brooh  v.  WilktU  2  H.  Bl.  435.  and  VMom  v.  Sh$*> 
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a  Bof.  &  PulL  368.  and  Dodd  v.  Joddrel,  2  T.  R.  235.,  1 8 14. 

that  the  Defendant  was  entitled  to  have  the  cods,  not 

only  of  thofe  pleadings,  but  of  the  trial  of  thofe  iffues, 

allowed  him  out  of  the  cofts  of  the  general  verdift. 

On  the  whole  record  the  Plaintiff  is  entitled   to  is. 

damages  and  40/,  cofts.     The  arbitrator  cannot  certify 

either  under  the  (latute  of  4  Ann.  c.  16.  /  5.  or  that  of 

22  &  23  Car.  2.  c.  9.  f.  136.  as  a  judge  of  affize  may. 

The  only  doubt  of  late  years  has  been,  whether  the  cofts 

of  the  pleadings  only,  or  of  the  trial  alfo  (hall  be  given. 

Bejl  Serjt.  (hewed  caufe  in  the  firft  inftance  againft  . 
the  rule.  He  relied  on  Poftan  v.  Stannvay9  5  Eajly  261., 
as  not  in  principle  diftinguifhable  from  the  prefent  cafe. 
And  urged  that  it  greatly  {hook  the  authority  of  the 
decifions  that  have  been  cited.  There  were  no  iffues 
here,  but  fuch  as  were  neceffary  for  the  purp^fes  of  jus- 
tice, and  reafonable  defence  of  the  Plaintiff. 

The  Court  relieved  Copley  from  fupporting  his  rule. 

This  turns  on  the  conftruftion  of  two  different  fta- 
tutes  22  &  23  Car.  2.  c.  9./  136.  and  4  Ann.  c.  \6.f*  5. 
depending  on  which,  there  may  be  two  different  rules  of 
taxing  cofts  in  replevin,  wherein  both  parties  are  a&ors  ) 
but  fuffice  it  to  fay,  this  point  of  praftice  was  decided 
in  Dodd  v.  Joddrel  in  B.  R.t  and  in  Vollum  v.  Simffon, 
where  Heath  J.  fays,  the  flat  ol  Anne  being  a  remedial 
ftatute,  ought  fo  to  be  conftrued  as  to  advance  the 
remedy.  The  cofts  intended  to  be  given,  appear  to  me 
to  be  all  thofe  cofts  which  follow  the  unneceffary  plea. 
The  cafe  cited  for  the  Defendant  differs  from  this  in  a 
circumftance  which  has  always  guided  the  officers  of  the 
Court.  "We  do  not  agree  with  the  Defendant,  that  thefe 
are  the  iffues,  which  a  cautious  man  ought  to  take,  in 
order  to  fupport  his  caufe :  if  the  Defendant  difproved 
either  of  the  three,  he  had  a  good  caufe- of  diftrefs* 

there 
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there  was  no  reafon  of  prudence  or  caution  which  calcd 
on  the  Plaintiff  to  aver  thofe  iffues,  which  he  knew  to  be 
falfe  i  no  reafon  why  he  (honld  not  content  Umfdf  vtfi 
that  which  he  knew  to  be  true.  The  rule  therefat 
muft  be  made 

AMotsr 


May  %i.  Peters  v.  Anderson. 

Aperibnwho    H'HE  Plaintiff  ferved  the  Defendant  as  a  forgeons 

!*her      two  f  °"  Bona  IJland  for  three  years,  ending  on  the  23d  8> 

rail  account*       vmber  1 8089  under  an  indenture,  whereon  the  Pbinnf 

may* on  paying      deciared  in  covenant  againft  the  Defendant  for  hist 

him  money,  ai- 

cribe  it  to  which    lary,  which  amounted  to  226/.  12/.$   but  during  tx 

account  he  pleafes.  fame  period  he  had  received  from  the  Defendant's  agent 

nuyeithe/be  ex*  at  Sanc*  Ifl*"^  in  moncy  ^  g00^8  (received  at  a  (Bps- 
prefTed,  lated  price  as  money)  97/.  2/.  iod.3  leaving  then  doe  & 

ferS^Ae*"  the  Plaintiff  1 29/- jx.arf.  After  three  years  the  Plakff 
drcumftances  of  agreed,  (not  under  feal,)  to  ferve  theDefendant  as  fargeoa 
the  tnn&Aion.  ^  Bance IJland  at  the  increafed  wages  of  1 75/.  a-year,nokT 
does  not  pay  fpe-   *hich  contrad  he  ferved*  three  years  and  one  quarto, 

dfically  on  one  ac-  and  thereby  became  entitled  to  568/.  15*.  for  his  wages; 

coont»  the  receiver 

may  afterwards 

appropriate  the  payment  to  the  djfeharge  of  either  of  the  accounts  that  he  pksfo 

And  if  he  Cue  on  each  account,  Jemble  that  he  thereby  declares  his  elecTion,  sadtk 
Defendant  cannot,  by  a  fubfequent  notice  of  fet-off,  eleel  to  whkh  account  &e  vl 
afcribc  the  payment. 

ThePlaintiffferved  theDefendant  three  years  under  a  covenant*  and  three  audi  ea» 
years  more  under  a  fimple  contract.  He  received  goods  and  money  during  the  firft  period 
in  part  payment  j  he  alfo  received  goods  and  money  during  the  fecond  period :  tic  win* 
receipu  more  than  covered  the  friary  due  under  the  covenant:  the  parties  kept  1  sic* 
ded  account,  and  made  no  reft  init  at  the  end  of  the  firft  period*  The  Plaintiff  broagk 
covenant  for  the  balance  of  wages  for  the  firft  period,  and  ajfumpfit  for  die  bahnt  i 
wages  for  the  laft.  The  Defendant  attempted  to  appropriate  by  iet-efftotledifcnap 
of  the  covenant-debt  as  much  of4  the  goods  and  money  as  would  cover  it:  botWi^ 
that  thefe  were  two  feparate  debts*  and  not  one  account ;  adly»  that  Plaintiff  W  t* 
election  to  afcribe  to  die  fecund  debt,  for  which  he  had  the  worfe  feoirity,  thed" 
itcejvcdiu  the  lecoad  period*  and  might  therefore  recover  m  both  a&ions, 

to 
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but  he -received  during  that  time  from  the  Defendant's  1814* 

agent,  in  money  and  goods,  147/.  7/.  qL>  which,  if  de- 
duced from  the  laft  fum,  left  due  to  him  421/.  7/.  8rf , 
for  which  he  had  brought  affwnfifit.     Both  caufes  were  re-      «Andersok. 
ferred,  on  the  terms  that  the  cofts  of  the  caufes  (hould 
abide  their  refpe&ive  events,  and  the  cofts  of  the  re* 
ference  and  award  fliould  be  in  the  difcretion  of  the  ar- 
bitrator, who  awarded  that  129/.  9/.  %d.  was  due  to  the 
Plaintiff  in  the  firft  aftion,  and  421/.  7/.  Bd.  in  the 
laft.     And  he  further  awarded,  that  if,  by  any  rule  of 
law,  the  147/.  7/.  4J.  ought  to  be  applied  in  difcharge  of 
the  fpecialty  debt  which  accrued  due  on  the  23d  Novem- 
ber 1808,  as  the  Defendant  had  contended,  and  had  de- 
fired  to  take  the  opinion  of  the  Court  thereon,  then  the 
Plaiatiff  would  not  be  entitled  to  recover  in  the  a&ion  of 
covenant,  but  there  would  then  be  due  to  him  in  the 
a&ion  of  ajfumfcfft  550/.  16s.  io</.,  and  to  enable  the 
Defendant  to  take  the  opinion  of  the  Court  on  the 
queftion,  he  dated,  that  the  different  fums  claimed  by  the 
Defendant  as  fet  off,  were  paid  on  account  generally,  and 
not  applied  by  the  Defendant  in  difcharge  of  the  firft 
debt  alone,  nor  was  any  balance  ftruck  on  the  23d  No* 
vember  1808,  in  the  account  current  kept  by  the  De- 
fendant's agent  at  Bancs  IJland;  and  by  content  he  an- 
nexed to  hisaward  a  copy  of  the  account, 

Copley  Serjt.  had  on  a  former  day  moved  to  enter  a 
nonfuit  in  the  a&ion  of  covenant,  upon  the  terms  of 
giving  the  Plaintiff  judgment  in  the  aftion  of  offumtft, 
for  550/.  16/.  lod.  and  for  the  cofts  of  that  aftion  only, 
on  the  ground  that  the  Defendant  had  paid  the  Plaintiff 
more  in  thewhole  than  was  due  to  him  on  the  covenant,  and 
that  as  the  Plaintiff  did  not,  at  the  time  when  he  received 
the  payments,  apply  them  Jo  any  particular  account*  the 
Defendant  had  a  right  to  apply  them  to  the  difcharge  of 
the  elder  debt.     Dawe  v.  Holdswortb$  Peake*s  N.P. 

cofts 
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1814.  cafes y  64.,  Lard  Kenyan  C.  J.  there  held  that  as  no  parti- 

cular directions  had  been  given  at  the  time  of  payment 
to  what  account  the  payment  {hould  be  applied,  he  muft 
apply  it  to  the  older  debt.     There  indeed  both  the  debts 
were  due  on  fimple  ,  contracts.     In  NewnarA  v.  Cisy, 
14  Eaft,  239.  where  all  the  cafes  are  collected  in  a  note, 
Lord  Ellenbarougb  C  J.  fays  that  there  may  be  a  fpecuJ 
application  of  a  payment  made,  arifing  out  of  the  nature 
of  the  tranfaclion,  though  not  expreffed  at  the  time  by 
the  party  making  it.     The  account  between  thefe  par- 
ties contained  items  embracing  a  part  of  the  time  of  each 
fervice;  for  inftance,  September  8th,  18 10,  the  Defend- 
ants prove  a  credit  for  the  Plaintiff's  monthly  note,  paid 
to  his  wife  from  xft  April  1808  to  8th  September  181?, 
91/.  7*.     Sp,  on  the  debtor's  fide,  Wages  from  ad  Fe- 
bruary 1808  to  January  1809,  deducting  three  guinea 
per  month  to  the  Plaintiff's  wife  up  to  April  igoS, 
356/.  4/. ;  thefe,  and  the  want  of  refts  in  the  account, 
'  were  evidence  that  the  Plaintiff  had  affented  that  all  the 
credits  fhould  be  applied  to  the  firft  debt.    He  alio 
cited  2  Str.  1194.  Goddard  v.  Coxi  Meggot  affignee  of 
Wilfon  v.   Mill*)    1   Lord  Raym.  286.,    where  Lord 
Halt  C.  J.  lays  down  the  fame  do&rine  as  Lord  Keajsn, 
but  he  refts  fomething  on  the  fad  of  bankruptcy ;  acd 
Hammerjly    v.    Knowlys,    1  Efp.  N.  P.  Cos.  666.  at. 
Another  objection  was,  that  before  the  Plaintiff  bad 
made  any  appropriation  of  the  feveral  payments,  tie 
Defendant  had  fpecifically  appropriated  them  by  giving 
notice  of  fet  off  to  the  whole  amount  in  the  action  of 
covenant,  and  had  thereby  acquired  a  right  to  apply 
the  goods  and  payments  in  difcharge  of  that  a£tion  only. 
It  was  not  equitable  that  the  Plaintiff  (hould  increafe 
cofts  againft  the  Defendant  by  keeping  on   foot  tiro 
caufes  of  a£Hon,  when  he  might  have  done  away  oft 
action  by  applying  thefe  payments  thereto. 

14  GiUs 
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Gibbs  C.  J.  enquired  whether  the  counfel  for  the  De-  18 14. 

fendant  had  found  any  cafe  wherein  a  part  of  the  debt 
had  accrued  on  a  deed,  and  part  on  a  fimple  contrail. 
It  might  in  many  cafes  be  important  to  the  creditor  to 
retain  his  lien  and  remedy  on  the  deed,  to  as  great  an 
extent  as  poflible:  for  in  cafe  of  the  deceafe  of  the 
debtor,  the  .Plaintiff  has  a  remedy  againft  the  heirs 
for  the  debt  due  on  the  deed.  The  Court  inclined  to 
think  that  the  fet  off  mult  be  confined  to  the  fums 
paid  in  the  three  firft  years,  and  the  goods  delivered, 
only;  for  the  fums  paid  afterwards  on  the  general  account 
current,  being  at  leaft  equally  applicable  to  both  debts, 
would  not  avail  the  Defendant  by  way  of  fet  off  in  the 
firft  a£tion;  Another  point  was,  how  could  the  Court  in 
this  cafe  order  a  nonfuit  to  be  entered  in  the  firft  ac- 
tion ?  The  form  of  the  motion  fhould  be  to  fet  afide 
the  award,  for  which  they  granted  a  rule  nifi. 

Beft  and  faughan  Serjts.  now  (hewed  caufe  againft  this 
Tule.  The  general  principle  is,  that  he  who  pays,  may  at 
the  time  of  paymerit  apply  the  payment  to  what  account 
he  pleafes,  but  if  he  does  not  apply  it  to  any  fpecific 
account,  the  perfon  receiving  it  may  apply  it  to  what 
account  he  pleafes.  As  to  that  which  is  faid  by  Holt  C.  J. 
in  Meggot  v.Mills,  3rd  ref.9  viz.  that "  if  A.  being  a  trader, 
becomes  indebted  to  JR.  in  too/,  and  then  he  quits  his 
trade,  and  afterwards  becomes  indebted  to  B.  iii  100/. 
more,  and  afterwards  A.  pays  to  B.  100/.  not  expreffing 
upon  what  account;  fince  fo  much  in  quantity  is  paid  to 
B.  as  was  due  to  him  from  A.,  when  A.  was  capable  of 
being  a  bankrupt,  it  would  be  too  rigorous,  to  admit  B. 
to  fue  a  commiflion  of  bankrupt  for  the  old  debt  of 
100/. ;"  it  is  firft  to  be  obferved,  that  he  adds,  that  "  as 
to  this,  he  would  not  give  an  abfolute  opinion."  Secondly, 
'  there 
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there  may  be  cafes  where  the  circamftances  indicate  an 
ele&ion  in  the  party  paying;  and  in  favorem  of  trade, 
Lord  Holt  intended  that  the  debtor  meant  to  appro- 
priate the  payment  to  the  firft  account,  and  not  to  lean 
himfelf  liable  to  the  rigour  of  a  commiffion  of  bankrupt, 
when  he  could  avoid  it.  This  was  a  circumftance  win*, 
in  his  judgment,  afforded  evidence  of  an  intent  to  ip- 
propriate.  In  that  cafe,  too,  intereft  was  payable  on  the 
fpecialty,  and  the  Court  would  not  prefume  that  tie 
payee  paid  money,  unappropriated  and  applicable  bjtis* 
receiver  to  a  fimple  contrail  debt,  while  he  left  a  booi 
debt  bearing  intereft.  So,  in  HammerJUy  v.  Jfo*)f 
Lord  Kenyon  qualifies  his  affertion  that  the  payer  mi 
retain  after  the  time  of  payment  the  ele&ioa  bow  t» 
apply  it,  by  faying  «  if  it  be  in  purfuance  of  a  forgo* 
tranfa&ion  "  but  he  admits  the  general  rule,  that  ott  it 
payer's  default  to  eleft,  the  ele&ion  devolves  on  i* 
payee.  But  thefe  cafes,  as  well  as  Daw  v.  HMfwi* 
are  exceptions  to  the  general  rule.  There  are  do  or- 
cumftances  to  take  this  cafe  out  of  the  general  rule,  aad 
it  is  for  the  Plaintiff's  advantage  to  cling  to  the  bigbtf 
fecurity  which  the  covenant  gives  him.  The  arbitrate? 
has  here  exprefsly  found  the  fad  that  the  payer  had  dc< 
applied  the  money  to  any  particular  account*  In  Ntv- 
march  v.  Clay  the  circumftances  denoted  a  fpecific  ap- 
propriation. In  Goddard  v.  Com  the  Court  held  that  da 
perfon  receiving  had  the  right  to  apply  the  money  received 
to  which  demand  he  would,  except  where  the  debt  in 
payable  out  of  a  different  fund. 

Copleyy  in  fupport  of  his  rule,  did  not  difpute  the  ge- 
neral pofition,  that  where  the  payer  does  not  appropritf 
the  payment,  quicquid  reciphur,  recipitur  ad  nudum  reap 
tntif;  but  here  the  nature  of  the  tranfadions  afforded  i 
ftrong  inference  that  the  Defendant  made  the  fevoal 
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payments  and  deliveries  in  fatisfa&ion  of  the  firft  debt. 
This  was  precifely  the  cafe  of  Daw  v*  Hold/worth.  No- 
thing there  depended  on  its  being  a  queftion  of  bank- 
ruptcy. That  too  was  a  cafe  where  one  of  the  demands 
arofe  on  a  fpecialty,  a  bond  (a),  and  the  other  on  a  fimple 
contrail.  The  general  rule  applies  as  much  to  a  debt 
due  on  fpecialty  and  fimple  contract  conjointly,,  as  on 
either  alone :  the  queftion  depends  on  the  right  of  the 
receiver  to  eleft,  not  on  the  fad  what  is  mpft  beneficial 
to  him.  In  this  cafe  there  is  but  one  blended  account, 
though  it  confifts  of  feveral  items,  and  feveral  of  them 
apply  to  both  fervices.  The  rule  was  well  applied  in 
Meggot  v.  Millsy  but  that  authority  is  adverfe  to  the 
Plaintiff. 


1814* 

Peters 

V, 

Anderson, 


Per  Curiam.  We  think  the  arbitrator  has  taken  a 
corre£k  view  of  the  law  of  this  cafe,  and  that  the  Plain- 
tiff was  at  liberty  to  apply  the  money  he  received  to , 
winch  of  the  accounts  he  pleafed,  and  therefore  might 
appropriate  it  to  his  latter  account,  for  which  he  had  the 
worfe  fecurity,  and  might  leave  the  firft  account  open. 
The  perfon  who  pays  money,  may,  when  he  pays  it,  apply 
the  payment  to  which  account  he  pleafes :  but  if  he  doei 
not  at  the  time  of  payment  apply  it  to  any  fpecific  ac- 
count, the  receiver  may  apply  it  to  which  account  he 


(«)  GMs  C.  J.  on  the  Mow- 
ing day  referred  to  the  cafe  of 
Jbawc  v.  Hold/worthy  and  after 
leading  it,  obferved  that  the  bond 
was  not  given  in  evidence ;  there- 
fore it  appeared  that  the  bond 
lad  been  excluded  from  the  view 
of  the  Judge,  before  the  debt 
which  was  contracted  after  the 
debtor  ceafed  to  trade,  was  pre- 
sented to  the  Court:  it  flood 
thus  ;  A  man  deals  for  five  years 
as  a  trader,  then  leaves  off  trad- 
ing, then  goes  on  dealing  for  five 

Vol.V.  Tt 


years  more ;  and  the  Court  mean 
to  fay  this:  It  cannot  be  con- 
sidered that  the  debtor  meant  to 
leave  this  debt  outilanding,  which 
fubjec*b  him  to  fuch  fevere  con- 
fequences,  when  he  had  done  that 
which,  if  he  were  fo  inclined,  was 
a  difcharge  of  it.  The  cafe* 
therefore,  goes  exactly  fo  far, 
and  no  farther  than  the  cafe  in 
Lord  Rajmond:  it  muft  be  taken 
as  if  there  were  no  bond,  for 
none  was  proved* 


pleafes. 
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1814*         pleases.    Thi*  is  admitted  to  be  die  general  tar.   hi 
further  admitted,  if  there  were  a  debt  due  on  bond,  aid 
another  for  goods  fold,  the  perftm  receiving  an  tmappn- 
priated  payment,  might  apply  it  to  which  account  k 
would  1  but  it  is  faid  that  here  was  qoly  one  raaag 
account,  wages  on  the  one  fide,  and  different  articles  ac 
the  oilier,  and  making  but  one  account ;  and  that  it  v 
like  the  two  cafes  cited,  of  Mcggstt  v.  Mills,  and  Dim 
v.  Hold/worth.    Looking  at  them,  you  will  fee,  it  is  only 
the  circumftance  of  the  payer  being  a  trader,  and  tie 
confiderudon  of  bankruptcy,  which  made  it  a  qvdtin 
there.    In  MeggtU  v.  MUU%  however,  die  debts  me 
both  for  goods,  both  arofe  on  the  fame  account,  sod  k 
was  wholly  immaterial  to  which  end  of  die  account* 
payment  might  be  applied :  and  Lord  H*tt  thought  if 
fhould  be  inferred  that  the  payer  intended  it  to  be  fti?- 
plied,  as  to  avoid  what  was  then  thought  the  criminaky 
of  a  bankruptcy.    The  Court  would  prefume  the  De- 
fendant did  not  mean  to  commit  an  offence*    So  a 
Davie  v.  Hollingwrth,  if  the  firft  debt,  incurred  while  h 
was  a  trader,  was  paid  off,  there  was  no  petitioning  cre- 
ditor's debt:  if  it  was  not  paid,  there  was  a  good  peti- 
tioning creditor's  debt.    I  oonfider  this  cafe  as  fiandiog 
on  the  authority  of  the  cafe  in  Lord  Raymond,  and  dut 
the  Court  meant  to  fay,  that  it  would  be  too  hard,thu 
man  having  made  a  payment  Sufficient  to  exempt  his 
from  the  operation  of  the  bankrupt  laws,  ihould  notfae 
the  benefit*  of  paying  off  that  part  of  his  debt,  which  fob- 
jeded  him  to  thofe  laws.    Lord  Kmym  and  Lord  Hi 
went  both  on  this  ground :   it  is  an  exception,  and 
founded  on  the  circumftance  of  bankruptcy.    The  aws- 
fel  for  the  Defendant  has  great  difficulty  in  eftaWfluag 
that  in  the  prefent  cafe  there  are  not  two  debts,  the  «* 
by  covenant,  the  other  by  a  fimple  contrail.    It  is  in- 
poffible  to  fay  that  becaufe  they  accrued  for  only  ** 
fpecies  of  ferrice,  they  were  not  therefore  two  diffinA 

debts: 
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debts :  a  debt  arifing  on  a  deed,  and  a  debt  on  fimple 
central,  are  very  different  in  their  confequences.  We 
cannot  fay  that  becaufe  the  parties  go  on  ferving  in  the 
fame  manner,  the  falary  due  is  therefore  one  debt,  any 
more  than  if  a  man  lent  100/.  on  bond,  and  lent  another 
joo/.  on  a  promiffory  note.  The  debts  are  therefore 
diftinft ;  and  if  fo,  there  is  nothing  to  impeach  the  validity 
of  the  application  of  the  general  rule,  that  payments  made 
without  fpecific  appropriations  may  be  applied  by  the  per* 
fon  receiving  the  money  to  fuch  debt  as-  he  pleafes.  We 
agree  that  the  payer  might  have  paid  the  money  to  the 
credit  of  a  particular  debt  if  he  would :  we  agree  that  there 
are  cafes  where  the  circumftances  (hew  that  the  money 
was  paid  in  application  to  a  particular  debt,  but  they  do 
not  exift  here,*  we  therefore  think  that  the  arbitrator  has 
judged  rightly  in  the  view  he  has  taken  of  the  law  of  the 
cafe,  and  that  the  rule  muft  be 

Difcharged. 


DEWELL  V.  MOXON.  May  *i. 

TN  1808  the  Plaintiff  brought  an  a&ion  in  tort,  with  a      If  money  be 
count  in  trover  againft  the  Defendant,  the  owner  of  a  {™j*  *  J***6" 
veffel,  and  fiiggin,  the  matter,  to  recover  damages  for  rule  of  Court,  to 
their  not  delivering,  free  of  freight,  a  cargo  of  deals,  ■**  ^c  event  of 
which,  it  was  contended,  the  matter  had  taken  on  board  0f  tor^and  before 
at  Carljbamm  on  thofe  terms.     After  a  nonfuit,  with  a  the  trial,  the  fuit 
tule  to  fet  it  afide  and  eaufe  fliewn,  ante  1.  391.,  the  ^SS^SST 
Court  being  of  opinion  that  there  was  no  purpofe  in  the  Plaintiff,  not 
snaking  Biggin  a  defendant,  but  to  prevent  die  Defend*  k»*k»g  obtained 
ant  Moxon  from,  having  the  benefit  of  his  teftimony,  or*  oS,  i^oTentSed 
dered  Biggin's  name  to  be  ftruck  out  of  die  record,  and  to  receive  the 
made  the  rule  abfolute  for  a  new  trial,  upon  the  terms  of  mcmc7- 

T  t  a  the 
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1 8 14.  the  Defendant  Moxon  paying  to  certain  bankers  under  t 

rule  of  Court,  1 345/.  the  whole  price  of  the  deal*,  to  abide 
the  decifion  of  the  queftion  whether  he  were  entitled  to 
retain  thereout  for  the  freight  of  the  deals,  the  fum  of 
733/.  os.  4J.  This  was  done,  and  the  caufe  was  again 
entered  for  trial,  but  Biggin  the  matter  being  then  a 
prifoner  in  France,  the  trial  had  been  poftponed,  and,  fa 
the  fame  reafon,  the  caufe  had  ever  fince  ftood  as  1  «• 
mantt  in  the  paper  of  Guildhall.  The  witnefs  being  oov 
returned  to  this  country,  the  Plaintiff  gave  notice  of 
trial,  but  the  Defendant's  attorney  refpfed  to  try  the 
caufe,  upon  the  ground  that  the  Defendant  t£w»  was 
fince  dead,  and  that  the  adkion  had  abated.  Slxpixr* 
Solicitor-General  now  moved  that  the  fum  of  733^  ox.  *£, 
the  amount  of  the  freight,  might  be  paid  over  to 
the  Plaintiff,  upon  the  ground  that  his  tight  to  it  bJ 
only  been  fufpended  by  the  rule  of  the  Court,  and  tkat 
the  Defendant's  death  was  a  fufficient  reafon  wbj  ht 
(hould  now  receive  it. 

Per  Curiam.  The  Plaintiff  has  loft  his  Defendant  in 
?n  a£tion  of  tort  If  an  a£Hon  can  be  maintained  agaiaft 
the  Defendant's  executors  for  this  money,  the  Plaindf 
may  apply  to  the  Court  to  permit  this  fum  to  abide  the 
event  of  fuch  an  aftion  to  be  brought.  But  we  as 
afked  to  make  a  rule,  by  which  we  are  to  put  this  mosef 
into  the  Plaintiff's  hands,  and  to  determine,  without 
hearing  the  caufe,  that  the  Defendant  can  have  no  poffibie 
lien  on  the  freight,  although  the  Plaintiff  has  never  jet 
recovered  a  verdift.  We  are  at  a  lofs  to  conceive  bj 
what  authority  the  Court  can  give  the  Plaintiff  this 
money $  he  has  never  yet  eftabliihed  any  title  to  it,  and 
has  loft  the  obje&  of  his  fuit.  Confider  further  what 
$ourfe  to  purfue. 

RulercfuH 


IN  THE  FiFTT-FOURTH  YEAR  OF  GEORGE  HI. 


Simon  v.  Gurney.  ^  %u 

J2EST  Serjt.  had  obtained  a  rule  nift  to  fet  afide  for      A  writ  ofJSeri 

irregularity  a  writ  of  fieri  facias  out  of  this  court,  *****  fr°m  Jhit 
°        •  courtt  requiring 

which  required  the  fherifF  to  have  the  money  «  before  tne  fteriff  to  re- 
us," inftead  of  «  before  ourjuftices  at  JPeftminfter."  turn  the  money  in 

B.  Jt,  may  be 
amended* 
Mar/ball  Serjt.,  who  (hewed  caufe,  prayed  that  the 

Court  would  amend  the  writ,  on  the  face  whereof  it  was 
recited  that  the  Plaintiff  had  recovered  "  before  our  juf- 
tices  at  WeflminAer"  fo  that  there  was  fufficient  to 
amend  by. 

The  Court,  oh  the  authority  of  Aikinfon  v.  Newton, 
%  Bof.  &  Pull.  336.  and  with  the  confent  of  the  De- 
fendant, permitted  the  writ  to  be  amended  on  payment 
<>f  the  coffc  of  this  rule  and  of  the  amendment. 


Anonymous.  May  ij. 

72EST  Serjt.  having  obtained  a  rule  nifi  to  change  the      jt  ;8  no  ^^ 

venue  from  London  to  Dutbam.  againft  changing 

the  venue,  that,  if 

changed)  the  caufe 

Shepherd  Solicitor-General,  fhewed  for  caufe,  that  !•  likely  to  be  tried 

the    aaion    was   brought    for   damages    for    running  SbSjSj 

down  a  {hip,  and  that  in  the  county  of  Durham  were  if  they  are  likely 

numerous  focieties  of  perfons,  who  infured  each  other's  t0  ^^  "  ftron? 
.  an  intereft  on '  one 

veflels,  not  only  againft  fea  rifts,  but  alfo  againft  all  fideofthequeftion, 

f urns  which  the  owners  might  be  obliged  to  pay  for  M  on  tJlc  otte>- 

8  6  r  /  Whether  an  in- 

furance  againft 

damages  that  a  (hip-owner  may  be  liable  to  pay  in  conference  of  his  Jhip  running 

down  anothert  be  apt  illegal,  qv*re* 

damages 
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damages  done  by  their  vefiels :  and  that  the  Defendant1! 
(hip  was  infured  by  them,  and  die  Plaintiff  could  fcarcelj 
have  there  a  jury,  which  would  not  be  interested  to  pe» 
rent  his  recovering. . 

Bifi  fupported  his  rule,  on  the  ground  that  this  wa 
not  an  infurable  rifk,  therefore  the  jury  could  have  m 

intereft. 


Per  Curiam.  It  would  be  an  illegal  iafurance  to  & 
fure  againft  what  might  be  the  confequeoces  of  tie 
'wrongful  alt's  of  the  aflurecL  But  the  peculiar  cb- 
rafter  of  thefe  perfons  anfwers  the  Plaintiff's  ob}e£bo& 
They  are  affureds  as  well  as  affurers,  and  are  as  mad 
interefted  to  extend  the  principle  of  lofs,  as  to  reftran 
it  Here  is  not  enough  of  intereft  in  this  cafe,  to  pre- 
vent our  fending  it  to  the  venue  to  which  the  Defendast 
is  entitled  otherwife  to  remove  it* 

RukaMohfe 


May  23.       The  King  againft  the  Sheriff  of  Surry  in  Stoni 

v.  Wbttenhall* 

.    Uponfetting       ID  EST  Serjt.  had   obtained  a  rule   nlfi  to  fet  a&ie 

afide  a  regular  at-         m  attachment  againft  the  fheriff  on  payment  of 
tachment  on  pay-  °  r^i 

mentofcofts,  the   COfts. 
queftion  whether 

^nHhaU  S"       V^ghan  Serjt.  oppofed  the  rule,  unlefs  on  the  teres 

as  a  fccurity  de-     that  the  attachment  fliould  ftand  as  a  fecurity. 

pending  upon  the       Whether  he  was  entitled  to  this  qualification  rf  d* 
fa&  whether  a  *  .  L, 

atrial  hat  been     mle>  depended  on  the  queftion,  whether  the  Plaintiff  tad 
loft,  it  is  for  the 

Plaintiff,  who  feeks  to  qualify  the  rule*  to  (hew  by  his  affidavit  the  neceffiuyfite  *** 
as  the  date  of  the  delivery  of  declaration,  which  may  entitle  him  lb  to  do. 

15  k* 
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bft  a  trial ;  but  this  fa£k  did  not  appear,  becaufe  it  was       '  1814. 

oot  fhewn  on  the  affidavits  on  either  fide,  on  what  day       *"~-    -1 

the  declaration  was  delivered*  -  ^ 

The  Sheriff  of 

P*r  Garim.    On  the  fads  ftated  on  behalf  of  the        .Surry, 

in  Stone 
tariff,  he  is  entitled  to  what  he  aflcs,  on  the  terms  he  v. 

offers.    It  is  incumbent  on  the  Plaintiff  to  (hew  that  the    Wettenhall. 

declaration  was  fo  foon  delivered,  that  a  trial  could  have 

been  had  within  the  term  ;  and  that  not  being  done,  the 

rule  to  fet  afide  the  attachment  upon  payment  of  cofts 

maft  be 

Abfolute. 


Rbdmak  v.  Woodman.  Jty  *j. 

THE  Plaintiff  had  declared  on  a  policy  of  infurance,      If  in  an  action 

with  the  ufual  money  counts.    The  Defendant  paid  ?°  *  *&%* whicl1 
,  •  •        *-»  t_  r  tjunot  included  in    • 

the  premiums  into  Court  on  the  count  for  money  had  ^y  confi>lidatioa 

and  received*    The  Plaintiff  having  been  nonfuited  on  rule,  the  Defend- 

the  fpecial  counts  in  another  caufe  on  the  fame  (hip  and  "?  P1^8  the  pre- 

«  ^    %         .      .  -  m»um  into  court, 

policy,  (v.  Lowdorij  ante,  462.)  took  the  money  out  of  and  the  Plaintiff 

court  in  this  caufe ;  and  the  prothonotary  had  taxed  him  takes  it  out,  though 

his  full  cofts  on  all  the  counts.    There  had  been  no  con-  ^^^^^ 

folidation  rule.     Vaughan  Serjt.  now  moved  that  the  cial  counts  in  ano- 

prothonotary  might  review  his  taxation,  contending,  that  £cr  *^on  oniht 

Gnce  it  appeared  by  the  event  of  the  caufe  tried,  that  the  licy,  he  cannot 

Plaintiff  muft  have  failed  on  the  fpecial  counts  in  this  therefore  be  re- 

caufe,  the  cofts  of  thofe  counts  ought  not  to  be  allowed  JJK^-JSd 

him*  .  counts  in  the  prin- 

cipal cafe. 

Per  Curiam.    The  pra&ice  is  againft  this  application. 
Unlefs  there  be  a  confolidation  rule,  neither  the  Plaintiff     x 
nor  his  adverfary  can  be  prejudiced  or  benefited  by  what 
has  taken  place  in  another  caufe.     In  many  cafes  a 

Plaintiff 
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Plaintiff  may  recover  what  he  feeks  to  recover,  either 
under  a  fpecial  count,  or  the  count  for  money  had  and 
received ;  and  it  may  be  fo  doubtful  whether  he  can  re- 
cover for  money  had  and  received,  that  he  would  notbe 
faf e  in  omitting  fpecial  counts :  and  when  money  is  paid 
into  court  on  a  count  for  money  had  and  received,  the 
Plaintiff  may  take  it  out,  though  he  may  think  hecocM 
alfo  have  recovered  under  a  fpecial  count.  The  De- 
fendant is  not  without  remedy,  if  the  fpecial  counts  were 
unneceflary,  for  he  may  apply  to  refer  the  declaration 
the  prothonotary  for  impertinence,  and  then  the  prod* 
notary,  on  a  ftatement  of  the  fa£U,  will  fee  whether  Lie 
counts  are  unneceflary. 

Rule  refaiU 


PROMOTION. 

IN  this  term  John  Vaughn^  Efquire,  Serjeant  at  Lav. 
was  appointed  Solicitor-General  to  her  majefty. 


END  OF  EASTER  TERM* 


CASES 

l8l4* 


ARGUED    and    DETERMINED 


IN    TB* 


Court  of  COMMON  PLEAS, 

.  AND  OTHER  COURTS* 

IN 

Trinity  Term, 

Iki  the  Fifty-fourth  Year  of  the  Reign  of  Georcb  IIL 


/fatLL  4*0. 


Dubois  and  Others,  Affignees  of  ScH&OEDBit,  tv       jam  sa> 

LUDERT. 

HPHIS  was  an  aftion  for  not  accounting  for  goods  de>      jf  a  p^thf 

livered  to  the  Defendant  to  be  fold  on  commiflion*  fuet  a  Defendant 

and  fold  by  him.    The  Defendant  pleaded  in  abatement,  jJtS^£°t 

that  the  promifes  alleged  were  jointly  made  by  the  De>  contraAed,  bat 

fendant  and  R.  Groning  (ftill  alive),  and  thereon  iffue  was  who  ^  "*  h"  * 

joined.    The  fa&s  which  appeared  on  the  trial  of  the  JS^dSST1' 

caufe  at  the  fittings  after  Eofier  term  1814,  before  GMf  nay  plod  ia 

C.  J.  were,  that  certain  bufinefs  was  carried  on  at  HeiU  *Ulmt,-tt^lUl 

partner  oucitt  to 
g otand>  oftenfibly  by  Ludert,  and  certain  other  bufineis  be  joined,  in  order 

was  done  oftenfibly  by  Groning,  in  this  country.    Schroeder  *°  compel  a  new 
had  fince  the  tranfkaion  with  the  Defendant  become  r^^n'Su^tbey 

mar  let  off  a  debt 
contracted  by  the  Plaintiff,  at  the  Plaintiff  believed,  to  the  other  partner  alone,  but  ia 
which  both  partners  are}  in  truth,  equally  intercited* 

Vol.V.  Uu  indebted 


rtflO 
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1 8 14. 

< -v— > 

Dubois 
v. 

X.UBSRT. 


indebted  to  Groning  upon'  tranfaftions  which  had  taken 
place  here,  and  Ludert  was  indebted  to  Scbroeder  upon  the 
transactions  which  had  taken  place  at  Heligoland.  L*> 
deri,  however,  was  fecretly  a  partner  with  Groning  in  ill 
tranfa&ions  carried  on  here,  and  Groning  was  in  like 
manner  fecretly  a  partner  in  all  bufinefs  done  at  Htlig- 
land.  And  the  objeik  of  this  plea  was  to  enable  the 
Defendant  to  avail  himfelf  of  the  debt  due  to  Groning  as 
a  let-off.  Gibbs  C.  J.  thought  that  the  Defendant  mtft 
be  permitted  to  avail  himfelf  of  his  plea  in  abatement 
of  the  fecret  jwtrtnerfhip,  if  the  Defendant  did  not  thereby 
gain  any  unfair  advantage ;  and  he  thought  that  it  w*s 
not  an  unfair  advantage  to  fet  off  the  debts  due  from  all 
the  members  of  one  fecret  partnerfhip  againft  the  debts 
due  to  all  the  members  of  the  other  fecret  partnerfliip, 
but  he  referved  the  point,  fubjeik  whereto  the  jury,  under 
his  direction,  found  a  verdi&  for  the  Defendant. 


Lens  Serjt.  in  this  term  moved  for  a  rule  nifi  to  fet 
afide  the  verdift  and  have  a  new  trial.  He  urged  that 
tfee  qtieftion  whether  the  caufe  of  aition  were  a  tiari- 
aition  between  Scbroeder  and  the  two  partners  jointly,  or 
Scbroeder  and  one  of  them  feparately,  depended  on  the 
fa£k,  what  k  was  at  the  moment  of  making  the  contract, 
not  upon  any  thing  that  had  been  fince  done.  Tfcre 
was  no  option  given  to  the  Plaintiff  to  fay  which  it  (hoaid 
be,  but  even  if  the  Plaintiff  had  an  option,  at  all  events 
it  was  not  reciprocal ;  and  a  dormant  partner  cannot  fet 
up  his  fecret  intereft  to  defeat  the  claims  of  (trailers, 
though  the  ftranger,  might  charge  both  partners  if  be 
could  find  them  out :  but  even  if  a  fecret  partner  ted 
been  known,  ^here  mud  have  been  an  understanding  at 
thfc  time  that  the  contrail  was  with  him,  as  well  as  with 
the  other,  elfe  it  is  not  a  joint  contrail.  In  this  cafe 
there  was  no  contrail  at  the  time  between  Scbrotdtr  and 
ttie^two:  it  was  a  private  and  pofitive  contrail  made 

triti 
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with  an  individual,  and  is  therefore  diftinguifhable  from  1814. 

the  ordinary  cafe  of  an  a&ion  againft  a  carrier  or  coach  "     T      ^ 
mailer,  who  pleads  that  there  are  other  partners  who  are  v# 

not  joined.  Ludert. 

Gibbs  C.  J.  I  think  this  is  put  on  the  true  ground, 
viz.  whether  if  a  man  enters  into  a  contract  With  one 
perfon,  not  knowing  that  he  has  any  partner,  and  makes 
his  contrail  with  that  perfon  alone,  it  is  competent  for 
that  party,  being  fued,  to  plead  in  abatement  thai  he  has 
other  partners  who  are  not  joined;  and  we.  are  of  opi- 
nion, that  unlefs  it  be  (hewn  that  the  intereflr  of  the 
Plaintiff  is  thereby  materially  altered,  fuch  a  plea  may  be  ' 

pleaded:  and  in  experience  we  know  it  daily  is  fo 
pleaded ;  and  we  think,  that  when  the  only  effe&  is  to 
compel  the  Plaintiff  to  bring  a  new  attion,  and  that  it 
is  no  further  prejudicial  to  him  than  as  it  may  be  Jo  con- 
fidered  with  refpeft  to  cods,  that  is  not  fuch  an  altera- 
tion of  the  intereft  of  the  parties,  as  to  exclude  the  plea  \ 
and  that  it  is  no  injury  to  the  Plaintiff,  to  compel  him  to 
bring  fuch  new  aftion ;  and  we  think  that  the  effeft 
which  would  be  produced  by  a  new  a&ion  in  this  cafe, 
namely,  that  of  letting  in  the  fet-off  of  the  debt  con- 
tracted with  Groning  perfon  ally,  is  not  any  fuch  injury, 
that  by  reafon  thereof  we  ought  to  relieve  the  Plaintiff 
frpm  the  neceffity  of  bringing  fuch  new  action. 

Rule  refufed. 


RULE  OF  PRACTICE.  Jme  U. 

'THE  Court  on  this  day  again  promulgated  their  rule,       No  motion  for 

that  no  motions  for  a  new  trial  would  be  entertained,  "*  new  trial  wiu  be 
.  „  .  .  .  .  ,      heard,  unlefs  two 

•unlefs  two  entire  days  previous  notice  were  given  to  the  whojc  day9  pre- 

vious  notice  has 
been  given  to  the  judge  who  tried  the  cauft* 

Uu2  judge 
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judge- who  tried  the  caufe,  in  older  that  his  notes  might 
be  in  Court  at  the  time  of  the  motion  being  node}  and 
PaACiicL       ttay  declared  their  determination  rigidly  to  adhere  to 
this  rule  in  future. 


^l/ir'        /fjm 


J**  u«  Pinder  v.  Wilks,  Bush,  and  Wilks. 

An' implied  a/-  <|'H1S  was  an  a£Hon  of  afutngftt  by  the  mailer  of  i 
{^e'fc&SJ*  teffd  **  *e  ^«ght  of  goods  which  he  had  deli- 

of  goods  without    vered  upon  requeft,  without  receiving  the  freight  The 

firft  receiving  the    A      Defendants  were  partners  in  trade,  who  not  vHb- 

freight,  will  not      ...     M  r  .  •     •• 

lie  againft  three      mg  it  to  be  Known  that  they  were  concerned  in  this  cargo, 

peribni  forwhofe   employed  Parfons  to  cover  it  with  his  name;  and  the 

J^^^^    bill  of  lading  was  made  out  to  Parfons.    In  the  mean 

who  are  not  the      time  the  parties  diflblved  partnerfliip*  and  executed  a 

faddoTrf  &e  bills  dccd  rf  *flfcnmclIt  of  a11  *dT  effca8  to  a00***  Mstthk 
of  lading,  and  who  WWu%  for  the  benefit  of  their  creditors,  whom  Matirk 
have  affigned  all     Wilks  covenanted  to  indemnify  againft  all  deficiency. 

2See!fc?"tte *     He  thcn  "^P16!*1  Ae  two  Defendants  JF70/,  ai in- 

benefit  of  their  ere*  porters  of  this  cargo  under  him,  and  Bujb  was  excluded. 

ditors  and  fJwov    jhe  C9XV>  arriving  after  this  time,  was  delivered  tod* 

thtTonl^,  with-    **°  Defendants  Wilts,  ading under  Matthias  Wilts,* 

out  the  third,  re-    whom  the  legal  property  of  the  firm  was  veiled  in  trot 

af^^tS   for  the  three.    Gihbs  C.  J.  thought  that  although,  when 

truftec.  the  matter  has  delivered  the  cargo  without  receiving  the 

freight,  an  implied  aflltmpfit  might  be  raifed,  according 

to  the  cafe  of  Cod  v.  Tajbr,  13  Baft  399.,  to  pay  the 

freight,  yet  there  muft  be  fome  connexion  between  the 

perfons  who  import,  and  the  perfons  to  whom  the  cargo 

is  delivered  on  this  implied  contract :  but  here  Bujbte 

nothing  whatever  to  do  with  this  cargo ;  he  therefore 

thought  that  the  legal  property  being  all  in  Mattfa 

Wilks,  the  truftee,  and  the  a&ual  pofieffion  being  all  is 

Jos.  Brown  Wilis  and  R.  Witts,  and  none  in  AjA  w 
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afumpfit  was  raifed  agalnft  Bujb%  and  he  therefore  noi>         1814. 
fuiced  the  Plaintiff. 

Shepherd*  Solicitor-General,  now  moved  to  fet  afide 
the  nonfuit  and  have  a  new  trial :  the  eftate  of  Wilhs% 
Bujhy  and  Wilis*  is  -the  eftafte  for  which  this  cargo  is 
received,  for  the  benefit  of  the  creditors,  though  Mat- 
thias WVks  covenants  to  indemnify  them  j  and  that  eftate 
is  ultimately  to  be  increafed  by  the  proceeds  of  this 
cargo  \  if  the  goods  had  been  delivered  to  Matthias  WiAl 
himfelf,  the  fame  ajjutnffit  would  have  arifen. 

Gibbs  C.  J.  The  two  Wills' s  here  received  the 
goods,  not  as  conftituting  a  part  of  the  old  firm,  but  as 
new  perfons  claiming  under  Matthias  Wilksy  and  I  did 
not  think  their  receiving  the  goods  in  that  new  chara&er, 
could  raife  an  affumpjit  againft  the  other  party  under  the 
old  firm.  He  added,  this  does  not  trench  upon  any  of 
the  cafes  in  which  it  has  been  decided,  that  an  implied 
aflumpfit  for  freight  arifes  on  the  delivery,  but  goes  on 
the  diftin&ion  between  this  cafe  and  them.  Since  my 
Brothers  have  no  doubt  on  the  queftion,  I  have  no 
hesitation  in  laying  that  fince  the  trial  I  have  thought  a 
good  deal  on  the  fubjeft,  and  am  fully  of  opinion*  that 
no  ajfumgfit  arifes  againft  the  third  partner. 

Heath  J.  I  fee  no  reafon  jo  difturb  the  nonfuit. 
It  cannot  be,  that  every  cefiui  que  trufi  can  be  made  party 
to  every  a&ion  which  can  be  maintained  againft  the 

truftees. 

The  reft  of  the  Court  concurred. 

Rule  refufed. 
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June  14.  BRICKWOOD  V.  T.  ANNISS. 

\ 

A  Plaintiff  wha,     7? EST  Serjt.    had  obtained  a  rule  mji  to  fet  alickt 

haying  fued  out  a  judgment   againft   James  Ahnlfs    die   Defendant's 

writ  of  capias  ad  ,  ' 

JatUfaacndum       bail,  upon  the  ground  that  the  plaintiff,  after  judgment 

againft  the  prin-  obtained,  and  a  writ  of  capias  ad  fatisfaciendum  \%wi 
ac«pt°a  com^fi-  *gamft  t,ie  principal,  had  told  him  that  he  would  accert 
tion,  and  gives        a  compofition,  if  his  other  creditors  would  come  into  2, 

him  time  to  make  ami  woui(j  Vlve  h;^  three  weeks   time  to  confult  therr, 

terms  with  his  .  °     .  .     . 

other  creditors,       during  which  time  the  plaintiff  promiled  not  to arreft  h a* 

does  not  thereby     The  Defendant,   fome  time  after,  communicated  this -c 

ta^ToUrharee  *'ie  ^a^»  Wlt^  ^ie  ac^^'tlon  ^lat  tne  a&ion  was  fettled; 
thebaiU  fome  months  after,,  the  terms  of  the  compofition  n* 

having  been  complied  with,  the  bail  were  furprized  b 

thefe  proceedings.  N 

Shepherd  Solicitor-General  (hewed  caufe  againft  iii 
rule. 

Beft  in  fupport  of  it,  contended  that  the  Plaintifr,  U 
giving  time  to  the  principal,  had  lulled  the  vigilance  c: 
the  bail,  who  otherwife  probably  would  have  furrendat: 
the  principal  in  their  own  difcharge;  and  the  Plairr. 
having  by  his  own  a£k  prevented  the  furrender,  oc^ 
not  now  to  be  permitted  to  take  advantage  of  it. 

Gibbs  C.  J.  The  Plaintiff  by  remitting  Ms  lepJ 
diligence  does  not  bar  the  bail  from  furrendering  izs 
principal  at  any  moment,  the  Plaintiff  has  never  ch- 
armed himfelf:  he  has  never  put  himfelf  in  fuck' 
fituation,  that  he  might  not  at  aH  times  proceed  with  h* 
a&ion.  Either  the  Defendant  T.  Annifs  did  or  did  nc: 
ftate  the  truth  to  James  Annifs  t  the  bail;  if  he  &i, 
I  am  of  opinion  there  was  nothing  to  prevent  J<& 

Aw* 
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Amifi  from  rendering  the  principal :   if  he  did  not  tell  1814. 

the  truth,  then  Janus  Anmfs  who  did  believe  him,  and 
ad  on  it,  muft  take  the  confluences. 

Heath  J.  concurred. 


Brickwoo* 
Airoiser 


Chambre  J.    All  that  was  done  was  for  the  benefit 
of  the  bail. 


Dallas  J.  concurring,  the 


Rule  was  discharged. 


Maydew  v.  Forrester  and  Others; 


June  14. 


THIS  was  an  aftion  againft  the  Defendants  who  were     ^  broker,  effea- 

infurance  brokers,  for  not  having  communicated  to  the  ing  an  mfurance, 

underwriters  at  the  time  when  they  effe&ed  feveral  policies  JJJjjJJ^J0  conJ" 

for  the  Plaintiffs,  certain  letters  which  were  unqueftion-  Hal  letter,  by  rea- 

ably  material,  by  reafon  of  winch  omiffion,  the  Plaintiffs  foiv  whereof  the 

having  fuftained  loffes  to  the  amount  of  18,000/.,  failed  a^j0I18  zgainb 

in  two  a&ions  on  the  policies,  and  incurred  cods  to  the  fome  underwriter!, 

amount  of  2400/.  more.    The  Plaintiffs  had  fince  offered  f°d  offetred  *e 

,     ~  e      ,  .  .«.  broker  the  defence 

to  the  Defendants  the  permiffion  to  try  as  many  more  of  othm .  Md  ^ 

caufes  as  they  thought  fit,  which  they  declined.    The  his  refufal,  with- 

Plaintiffs  afterwards  refunded  to  certain  underwriters,  ^^hi^^de 

who  had  paid  the  loffes  without  being  fued,  the  fums  fo  reftitution  to 

paid,  without   offering  the  Defendants   the  option  of  others  who  had 
._..  «       •*■  .     .  j—      •  «  •       1  *•    paid  the  loues 

infilling  on  the  Plaintiffs  right  to  retain  the  money  fo  Without  fuit ;  held 

paid.  Gibbs  C.  J.  upon  the  trial,  at  Guildhall,  at  the  fittings  that  the  allured 
after  EaJUr  term  1814,  upon  this  point  of  the  cafe,  left  ^f^  ^eToker 
it  to  the  jury,  to  confider  whether  the  Plaintiffs  were  as  well  the  amount 
bound  fo  to  mix  themfelves  with  the  brokers,  that  they  °f  thefe  lofie«  fo 
were  precluded  from  paying  back  thofe  fums  to  the  ^j^*80  *  * 
underwriters  without  refitting  an  a&kra  for  them.    The 
U  u  4  Jur7 
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jp*y  found  that  the  PiaintiCt  had  parfued  a  Kafa&Ak 
courfie,  and  the  Plaintiffs  by  agreement  reduced  it 
damages  to  10,000/*  with  (inch  further  mdnlgace  a 
point  of  time  for  the  payment,  aa  the  ftreman  oi  tk 
jury  fhould  direft. 

Lmt  Serjt.  now  moved  to  fct  afide  the  wrfift  20J 
have  a  new  trial,  firft,  queftioning  the  materiality  d  the 
letter,  fecondly  on  the  ground  that  the  Defendants  ought 
aot  to  be  charged  with  this  money,  which  bad  bees 
voluntarily  refunded,  unlefs  it  were  (hewn  thittbe  un- 
derwriters could,  after  a  fpontaneous  payment,  hare  it- 
covered  it  back* 

But  The  Court  held,  that  it  was  impoffible  inanypobt 
pf  view  to  find  fault  with  the  verdi£fc,  and 

Rcfufed  the  Rule. 


J«w  t$.  Stonb,  Plaintiff;  Ashbv,  Deforciant. 

Tine  not  amend-  VAUGHAK  Serjt  moved  to  amend  a  fine  levied  a 
ed  by  inferting  J?  6$  b    iacre?fing  ^  numbcr  of  acre*.   AUthe 

more  acrtt»  where  9  . 

there  was  no  other  parties  were  dead.    The  fine  comprised  only  joacma 

i^SiS^i  to***  4°  •**•<*  m«adow,  and  40  acres  of  ptftares* 

the  fc&that  the  deed  to  lead  the  pfes  fet  out  the  clofes  conveyed  byi 

elofes  enumerated  yery  minute  deCcripdon,  with  (he  feveral  quantities  A 

dLS^thtrfo  «**<*>&,  die  whole*  which,  being  i»ir*ledt«- 

Jtated  refpeAtveiy  $her  by  the  fecondary,  exceeded  by  feyen  or  eight  aae* 

to  contain  and  did  ^  aumbcr  mentioned  in  the  fine.    Them  woe,  to* 

contain  acre**  the 

aggregate  whereof  everf  no  general  words  whatever  in  the  deed.   Aitceat 

wvinore  *** tho  admeasurement  was  fwora  to,  which  proved  the  qsa* 

SpLdJ^e    ties  in  the  deed  to  be  coma.   It  was  fwora  the  comif* 

in*  was  feifed  of  all  thefe  parcek  at  the  tin*  of  dr  <**• 

made  and  fcae  levied     - 


Deforciant, 


iNTBEFirry-FduiT^Ylj&iovCfEOAGEIIL  «^ 

-    Tie  Qmrt  directed  Vaugban  to  fearch  whether  there         4814. 
were  any  precedent  of  a  cafe  wherein  die  Court  had  in-      V     -    -^ 
creafed  the  number  of  acres  in  a  fine,  upon  the  mere        Plaintiff; 
orcumftance  that  the  quantity  in  the  deed  was  greater         Asm,  * 
than  in  the  fine,  it  not  being  fought  to  infert  additional 
parcels,  omitted  to  be  fpecified,  and  palling  only  by  the 
general  words,  but  all  the  clofes  being  enumerated  in 
the  deed,  and  the  quantity  only  nnder-ftated  in  the  fine. 

Adjornatur  («). 

The  Reporter  did  not  hear  the  cafe  again  moved. 

(a)  But  fee  Alexander*  v  De-  ante,  iv.  734  ,  where,  under  fimi* 
nundant ;  Bleafdale*  Tenant ;  lar  circumftances,  the  number  of 
fianfird  sad  Wife,  Vouchees;    acm  was  increafed* 


Shepley  v.  Davis  and  Another*  Jm*  x& 

TTROVER  for  10  tons  of  hemp.    The  caufe  was  tried      &,  poflefled  of 

before  Mansfield  C.  J.,  at  Guildhall,  at  the  fittings  *°^£J^ 

after  Trinity  term  1813*  when  averdift  was  found  for  the  cargo  of  a  cer- 

the  Plaintiff,  with    11 10/.  damages,    and  40/.    cofts,  tain  fliip,  fold  ten 

frfbjea  to  a  cafe,  which  ftated,  that  the  Defendants  were  ^^^^im 

wharfingers,  and  on  the  10th  Oftober  181 2  had  in  their  bythepurchafer't 

pofleffion,  at  Dew's  wharf,  30  tons  of  Riga  Rhine  ^^°^f 

hemp,  piled  up  together,  the  property  of  the  plaintiff,  'mitn  „,  ordcr"  t9 

and  booked  in  his  name,  which  hemp  had,  on  18th  Sep-  weiSn  *«**  deliver* 

Umber  1811,  been  received  into  the  pofleffion  of  the  emCTeTandW^oode 

Defendants,  as  wharfingers,  from  on   board  the  (hip  transferred  in  the 

Ckrm  Mmgdakna,  in  the  names  of  Mullet  and  Evans,  *e  *har*"*ert' 

nooks*     JSefortt 
and,  on  the  3d  Ofhber  following,  had  been  transferred  the  Kfntp  was 

in  die  Defendants9  books  into  the  name  of  the  Plaintiff,  weighed  off,  or  bill 

accepted  or  drawn, 
thepurchafer 
iUpptd  payment.    Held  that  the  weighing  being  a  tern  precedent  to  the  delivery,  the 
Jak  was  incomplete,  and  the  vendor  might  recover  back/tfet  temp. 

Aeon* 
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-> 


fale  of  10  tons,  part  of  the  before  mentioned  bemp,  x* 
Sheplet 

v-  made  by  Grant,  a  broker,  who  figned  it  with  the  co&fat 

Davib.  of  the  Plaintiff  and  D.  Bromer.     "  Sold,  for  Jtf.  &*fy 

Efq.,  to  T.  Bromer,  Efq.,  10  tons  of  ^/^a  JUinr  heap, a 
Clara  Magdalena,  at  Davis's  wharf,  at  1 10/. /rr  ton,  p*. 
able  by  the  acceptance  of  the  buyer,  half  at  three,  and  half 
at  four  months,  allowing  the  ufual  difcount,  and  fa- 
teen  days  for  delivery."  The  Plaintiff  figned  in  onie, 
dated  on  tne  fame  day,  "  To  the  proprietors  of  <&*! 
wharf,  to  weigh  and  deliver  to  Bromer  or  bearer,  u 
tons  of  hemp,  ex  Clara  Magdafe/ia."  The  quantity  c: 
10  tons  was  never  weighed  off  by  the  Defendant*,  or 
feparated  from  the  reft  of  the  30  tons,  norvcretix 
Defendants  ever  required  by  Bromer,  (or  by  his  aSgixts 
after  his  bankruptcy,)  to  weigh  off  or  feparate  the  im; 
but,  on  the  nth  OSober  1812,  the  Plaintiffs  order  rJ 
delivered  to  the  Defendants,  a*d  entered  ia  their  bock 
and  the  10  tons,  as  part  of  the  abovementioned  30^ 
ftood  in  the  Defendants'  books  as  the  property  of  Br.- 
mer,  on  and  from  that  day.  On  17th  OMer  1812,  tfc 
Plaintiff  gave  notice  to  the  .Defendants  that  Brtntrte 
(topped  payment,  and  required  them  not  to  veiga  c 
deliver  the  hemp  under  the  before-mentioned  order. 
No  bill  of  exchange  for  the  price  was  accented  bv  Ai- 
mer, or  drawn  upon  him  by  the  Plaintiff.  Hie  Plamtbr, 
before  this  aftion  brought,  demanded  of  the  Defends® 
a  delivery  to  himfelf  of  thefe  10  tons  of  hemp,  oftrir^ 
tos  pay  them  their  demand  for  warehoufing  the  ftf*« 
and  their  charges  in  refpeft  thereof,  which  the  Defeac- 
•  ants  refufed.  It  is  ufual  in  the  trade  for  the  holders  t 
fimilar  orders,  on  felling  their  intereft  to  a  newp 
chafer,  to  indorfe  fuch  oiytar,  and  for  the  fane  to  be 
again  indorfed  to  future  purchasers,  without  the  inter* 
vention  of  any  a€hial  weighing  off,  until  the  artidetf  * 
laft  taken  away* 


„  in  the  Fifty-fourth  Yeah  o*  GEORGE  HI. 
The  cafe  was  argued  in  Softer  term. 

Beft  Setjt.,  for  the  Plaintiff,  urged  that  the  delivery  of 
the  hemp  to  the  bankrupt  was  incomplete,  becaufe  the 
order  was  given  before  the  expiration  of  the  1 4  days, 
and  was  to  weigh  and  deliver.  At  the  time  of  fale  the 
10  tons  were  not  a  feparate  quantity,  but  parcel  of  a 
larger  mafs,  and  were  to  be  weighed  off;  and  that  opera- 
tion had  not  been  yet  performed :  nor  had  the  purchafer 
done  all  that  depended  on  him,  by  applying  to  the  Defend- 
ants to  weigh  it,  until  after  which  operation  no  particular 
part  of  the  hemp  was  appropriated  to  the  purchafer. 
The  pra£bce  ftated  in  the  trade  to  fell  a  mere  equitable 
right,  it  inimaterial :  but  if  it  could  in  any  cafe  avail, 
yet  here  the  bankrupt  was  not  the  aflignee  of  a  contract, 
but  the  original  purchafer,  and  the  pra&ice  was  there- 
fore inapplicable.  The  ftipulated  bill  had  not  been  re- 
quired or  given,  which,  where  it  forms  a  part  of  the 
contra£l,  is  efiential  to  be  performed;  as  a  condition 
precedent,  before  the  property  can  pafs,  according  to 
Hanfon  v.  Meyer,  .6  Eajf>  614.;  and  equally  fo,  though 
the  price  here  was  afcertained  before  weighing.  The 
order  for  delivery,  too,  was  here  countermanded  before 
the  1 4  days  had  expired.  Whitekoufe  v.  Froft,  1 2  Eaft,  6 14., 
which  will  be  cited  for  the  Plaintiffs,  has  been  over- 
ruled in  the  cafe  of  White  v.  WUhs,  ante,  v.  176*  There, 
too,  the  bill  had  been  given. 

Lens  Serjt.  for.  the  Defendants.  Hanfon  v.  Meyer  is 
inapplicable,  for  the  queftion  there  arofe  on  a  fale  of  t}>e 
whole  mafe,  and  the  weighing  there  was  neceffary  for 
ascertaining  the  amount  of  the  bill  to  be  given:  here 
the  cafe  is  on  the  fale  of  a  definite  part  only,  the  price 
of  which  is  known.  This  tontra&  was  complete  on 
figning  it:  the  period  of  14  days  given  for  delivery  is 
not  a  Iocuj  pemtjniiat  the  delivery  might  be  made  within 

%  that 
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that  time.  In  many  of  the  cafes  that  hare  trifen  on  a 
ftoppage  in  tranfitu%  a  fymbolical  delivery  has  been  kid 
to  determine  that  right  \  and  here  die  transfer  in  tie 
wharfingers9  books  made  the  delivery  of  the  io  toes 
complete.  So,  the  payment  of  warehoufe-rem  faytfe 
purchafer,  has  been  held  to  be  the  teft  of  a  complete  de- 
livery. In  Wallace  v.  Breeds*  13  Eafa  512^  and  other 
fimilar  cafes,  fomething  remained  to  be  dene  bf  the 
feller,  and  the  property  did  not  pale  till  tbofe  a£b  wk 
complete.  The  cafe  of  Wbitehufc  v.  frrfi  is  fbvM 
on  found  law  •,  and  this  cafe  is  ftronger  than  that,  wJL 
much  as  the  feveral  parts  of  the  hemp  are  not  fc  b& 
cible,  as  of  the  oil.  The  bargain  here  is  complete,  and 
this  is  the  attempt  of  one  tenant  in  common  to  rawer 
his  (hare  from  the  other,  which  relation  puts  an  end  a 
this  aftion  j  or  if  there  be  not  a  tenancy  in  common,  tie 
feparation  and  divUion  for  the  pnxpofes  of  £rie  a  fat 
ciently  complete  by  the  written  transfer  of  the  kpi 
title,  and  fymbolical  delivery  a  and  theaffig&eesafd* 
bankrupt  have  a  veiled  right  to  one  third  part  of  tke 
entire  mafs.  In  the  cafe  of  Wtik  v.  Wilks  the  Flantf 
was  the  buyer,  here,  the  feller.  Jachfon  v.  Jbkfa 
**te,  iv.  24.,  was  diffimilar  to  the  prefent  cafe ;  mo*  & 
money  was  originally  fent  by  the  confignor,  deftinedaod 
appropriated  to  different  perfons,  and  the  mere  acridec 
of  the  coins  being  mixed  in  one  cafk,  could  notaltertic 
property  in  them :  but,  if  there  be  a  complete  fak  <rf  t 
certain  portion  of  any  mafs  of  goods,  made  by  the  ova? 
of  the  whole,  the  vendor  and  vendee  are  tenaana 
common. 

Beji  in  reply.  Lord  EUet&vmgh  diftinaij  k«> 
Hanfin  v.  Meyer 9  that  both  the  amount  of  die  price  ant 
be  afcertained,  and  the  quantity  feparated.  Theieisns 
cafe  where  the  Courts  have  held  the  file  complete,  if' 
bill,  being  ftapulated  for,  has  not  been  given.  It** 
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material  whether  the  price  is  to  be  paid  m  money  or 
bills,  and  where  a  'contraft  is  to  transfer  goods  on  pay* 
ment  of  money,  no  one  will  contend  the  transfer  is  com- 
plete without  payment  of  the  money.  This  is  not  dif- 
tinguifliaMe  from  Wbke  v.  Wilks*  Here  is  no  tenancy 
in  common*  The  property  in  thefe  ten  tons  refides  en- 
tirely in  the  vendor,  or  entirely  in  the  vendee,  depending 
on  the  queftion  whether  the  fale  is  complete  or  not. 
If  die  fale  were  complete,  the  admixture  of  the  goods 
would  not*  make  a  tenancy  in  common.  So  held  in 
Jack/on  v,  Anderfotiy  ante,  iv.  24.  But  the  Plaintiff  is 
at  all  events  entitled  to  the  other  20  tons,  and  may  apply 
his  declaration  to  a  part  of  them :  his  firft  argument, 
however,  is  the  found  foundation  of  his  right. 

Cur.  adv.  vulU 

Gibbs  C.  J.  now  delivered  the  judgment  of  the  Court. 
After  recapitulating  the  cafe,  and  obferving  that  the 
ufage  mentioned  at  the  end  of  it,  for  the  holders  of  fuch 
orders  to  indorfe  them  over  to  future  purchafers,  cer- 
tainly could  not  give  a  larger  right  to  the  indorfees  of 
fuch  orders,  than  the  perfon  had  who  indorfed  them, 
be  ftated,  that  the  real  queftion  was,  whether,  under  the 
Ctrcumftances  of  the  cafe,  the  Plaintiff  had,  on  the  17th 
of  OBobtry  a  right  to  refcind  the  contraft  and  counter* 
sand  the  order  to  weigh  off  and  deliver.  If  he  had,  the 
property  remained  in  him,  and  the  Defendants  were  guilty 
of  a  converfion,  in  refuting  to  deliver  it  up  on  the  Plain- 
tiff's demand.  If  he  had  no  right  then  to  refcind  the 
contra&,  he  had  no  claim  to  have  the  hemp  redelivered 
to  him,  and  confequently  cannot  maintain  this  a&ion. 
This  depends  upon  the  queftion,  whether  the  delivery 
under  this  order  was  complete :  for,  if  the  delivery  was 
complete,  the  contract  was  executed,  and  could  not  be 
refcinded.  If  any  thing  remained  to  be  done,  as  be- 
tween the  vendor  and  vendee,  the  delivery  could  not 

be 
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be  complete :  and  the  vendor,  upon  the  infobency  of 
the  vendee,  might  rescind  the  contract.  There  is  do 
authority  to  the  Defendants  the  wharfingers  to  deliver, 
but  what  this  order  gives.  The  queftion  is,  whether  a 
delivery  had  taken  place  under  it.  See  then  what  dus 
order  wa9,  and  how  much  of  it  was  executed!  The 
order  is  to  weigh  and  deliver :  it  gives  no  authority  to 
deliver  the  hemp,  until  the  Defendants  had  weighed  k 
off.  The  Defendants  had  not  weighed  it  off  before  the 
infolvency  and  countermand  of  the  order  j  and  code- 
quently  no  delivery  could  have  taken  place  within  tb? 
meaning  of  the  order  j  and  the  vendor  might  fill  re* 
fcind  the  contract.  We  are  confirmed  in  this  reafocbg 
by  the  cafe  of  Bujk  v.  Davis  (a),  in  the  Court  of  £inp 

Bend, 


(a)  Busk  v.  Davis,  Hi!.  1814.  K.B. 


Upon  a  falc  of 
ten  tons  of  flsx,  at 
.a  fpecific  price  per 
ton,  out  of  a  larger 
quantity,  packed  in 
mats  of  uncertain 
weight,  though  a 
note  is  given  for 
the  delivery  on  a 
certain  day,  and  the 
warehoufc  room 
from  that  day  U 
charged  to  the 
buyer,  the  Tale  is 
not  complete  till 
the  flax  it  weighed 
off,  and  may  be  re* 
icinded  in  cafe  of 
the  pur chaferl 
bankruptcy* 


This  was  an  action  of  trover 
for  ten  tons  of  flax;  it  was 
brought  by  the  vendor  againft 
the  warehoufeman,  who  had  de- 
livered the  flax  to  the  vendee. 
The  verdict  was  for  the  Plaintiff, 
at  Guildhall,  before  Lord  Ellen* 
borough  C.J.  Park  now  moved 
for  a  new  trial 

Hie  queftion  is  whether  the 
delivery  was  complete :  Ten  tons 
of  flax,  part  of  a  larger  quantity, 
in  mats,  which  belonged  to  the 
Plaintiff,  and  was  in  the  Defend- 
ant's warehoufe,,were  fold  on  the 
13d  of  September  1812,  to  one 
Bromer9  at  14  days,  which  ex- 
pired on  the  7th  OSober,  for 
xx 8/.  a-ton.  A  delivery  note  was 
given  hy-BuJk  to  Bremer,  marked 


23d  September,} 
r>     3 


r8i*. 


7th  0 Sober, 

From    the    7th   of  OSober   the 

warehoufe  rent   was  charged  to 

Br  omen     On  the  17  th  08  tier 

16 


Bromer  flopped  payment:  edv 
1 9th  notice  was  given  ty  tfe 
Plaintiff  to  the  Defendant  not  a 
deliver  to  Bromer.  On  the  sd 
November  a  commiflioa  f&rf 
againft  Bromer.  Flax  cooes  is 
mats  of  unequal  quantities;  vta 
die  flax  is  weighed  off,  at  *> 
nially  delivered,  the  ma*  ce 
weighed:  the  fellers  pay  for  tst 
we'ghing.  This  flax  had  not  te 
weighed  off  on  the  loth  of'  08* 
ben  No  particular  mats, ©rip- 
cine  part  of  the  flax,  was  m» 
ferred  from  Bujk  to  Broaer:  be 
claimed  ten  tons  out  of  2  l&t? 
quantity.  Nothing  mnaiscd? 
be  done  to  regulate  the  price. 

But  the  Court  thotigfe%  &z 
the  -goods  not  being  wegW  e& 
which  was  an  act  to  be  dec^f 
the  vendor  as  well  as  the  vrr-Jtr» 
and  which  the  vendor  paid  tsr* 
and  had  a  right  to  fuperiofas^ 
and  which  could  not  Up* 
be  done  without  notice  to  fcis» 
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Bench,  communicated  to  us -by  Mr.  Ju&ice  Dampier. 
Independently  of  the  reasoning  I  have  mentioned,  the 
cafe  I  am  now  citing  ia  dire&ly  in  point.  We  are  of 
opinion,  therefore,  that  the  delivery  not  being  complete, 
the  vendor  was  at  liberty  to  refcind  his  contract,  and  that 
he,  being  at  liberty  to  refcind  it,  the  refufal  by  the  ware- 
houfeman  to  deliver  the  goods  to  him  was  a  converfion, 
and  that  therefore  the  Plaintiff  is  entitled  to  recover. 

Judgment  for  the  Plaintiff. 


623 


1814. 

«-      w-      ' 
Shbplst. 

v. 

Davis. 


the  delivery  was  not  complete, 
and  difcharged  the  rule  for  a  new 
trial. 

The  cafe  was  very  fully  argued, 
by  the  counfel  on  both   fides: 


Park  relied  principally  on/P2*r>- 
bou/e  v.  Froft,  i%  Baft,  614,  to 
which  it  was  anfwered  that  that 
cafe  was  between  different  parties. 


Cadby  v.  Parsons. 


Juris  x6* 


'I'VE  Plaintiff  fued  out  a  writ  againft,  and  arrefted  the 
Defendant,  by  the  name  of  Henry  William  Parfohs, 
his  name  being  Henry  Parfons  White  Parfons.  In  order 
to  obtain  his  immediate  difcharge,  he  paid  into  the  hands 
of  the  (herifPs  officer  4 1/.,  the  amount  of  the  debt  fworn 
to,  and  10/.  to  cover  the  cods  in  lieu  of  bail,  at  the  fame 
time  protefting  againft  the  irregularity,  and  without  pre- 
judice. The  Defendant  had  never  authorized  anyone 
to  appear  for  him,  nor  had  been  otherwife  ferved  with 
procefs.  The  Plaintiff  had  neverthelefs  proceeded  to 
judgment,  and  the  Defendant  had  obtained  a  rule  nifi  to 
fet  afide  the  proceedings,  and.  to  have  the  money  repaid 
to  himfelfr  The  Plaintiff  on  the  other  hand  had  obtained 
a  rule  nifi  that  the  fums  of  41/.  and  10/.  fo  depofited 
with  the  (heriff,  (herald  be  paid  over  to  the  Plaintiff,  the 
Defendant  not  having  perfected  his  bail  above,  againft 

which 


If  a  Defendant, 
being  arrefted  by 
a  wrong  name, 
pays  the  amount 
of  the  fum  fworn 
to  and  10/.  for  the 
coils  to  the  JheruT 
without  prejudice, 
the  Court  will  not 
permit  the  Plain- 
tiff to  take  it  out 
of  court  on  the 
Defendant's  omit* 
ting  to  perfect 
bail. 

Neither  will  they 
permit  theDefend- 
ant  to  take  it  out 
except  on  terms. 


CASES  in  TRINITY  TERM 

which  Btft  Serjt.  for  the  Defendant,  now  (hewed  cu(ev 
and  endeavoured  to  fupport  his  own  rule. 

Fnre  Serjt.  <wt*ri,  endeavoured  to  fnppart  the  p 
oeedkigs,  and  his  own  rule  for  taking  the  money  rat  i 
the  hands  of  die  prothonotary,  to  whom  the  Ineriff  U 
paid  it. 

Per  Curiam.  It  is  impoflible  we  can  authorize  tie 
Plaintiff  to  take  this  money  out  of  court,  to  which  he 
makes  no  other  title  than  by  having  arretted  a  peis 
againft  whom  no  writ  ever  iffued,  and  who,  to  free  ho 
felf,  pays  this  money  without  prejudice. 

The  Plaintiff's  rule  was  uncharged. '  TheOmrt^ 
the  Defendant's  rule  abfolute,  he  difcontinmng  an  aftao 
of  trefpafs  he  had  commenced  againft  the  {heriJT,  ad 
the  Defendant  paying  the  oofts  thereof. 


Jum  i«.       Blake,  Demandant ;  Saffery,  Tenant ;  Pooir, 

Vouchee. 


Fine  of  lands  In    QELLON  Serjt.    icoved    to   amend  a  recorery  rf 

wnkh  fno°fpa^         hnd»  "  in  **  P"1*  of  ****>"  hl  **»** 
but  is  the  popular  "  pariflies  of  FeltwU  Su  Marj%  and  FehweB  &.  A> 

tumeof  a diiwa   fifan   The  deed  to  lead  the  ufes  conveyed  "allfc 
containing  two  ^. 

parifhes  of  F.  St.    P*60®  °*  FtnUmi  containing  by  eftimation  40  tw» 

Mary  and  F.  St.    lying  in  the  bounds  and  precin&s  of  FekwIIy  wi  * 

SfihSnSj"  that  clofe  of  l8  acrc*  *  *•  &id  P*1*1  rf  Wrf< 
thefe  two  pariflies  His  affidavit  ftated,  that  there  was  no  psrifh  usd 

byname.  Feltwell,  there  were  two  pariflies,  one  of  whick  1* 

named  Fekwll  St.  Mary  and  the  other  #•«*** 
iMss,  but  that  the  common  fields  and  lands  in  tie  two 
parses  were  kaowa  in  ordkury  par laoc.  by  *>  H 
name  of  FeltwtU.  n 

5       ,  * 
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Per  Curiam.  We  think  |feat  under  this  defcription 
in  the  deed,  the  premifes  might  be  recovered  in  an  eject- 
ment, and  that  the  amendment  may  therefore  be  allowed.   Demandant^  &e# 

Fiat, 


Blake» 


Maberley  v.  Robins.  ****  **• 

HTHIS  Was  an  a£tion   for  money  had  arid  received*      In  an  action  to 

which  was  tried  at  Wefimlnfier,  at  a  fitting  in  this  Jf0^^  j£ 

term,  before  Gibbs  C.  J.      It  was  brought  to  recover  chafe,  upon  the 

back  the  depofit  paid  by  the  Plaintiff  upon  the  purchafe  odor's  failure  to 

by  audion  of  a  houfe,  in  confequence  of  an  obje&ion  ^  Court  ^y  C0J 

taken  to  the  title.     Lady  Fane,  the  proprietor,  devifed  it  laterally  inquire 

to  certain  truftees,  in  truft  for  Lady  Read.     The  de^  ^h«h^th^tle 

'  be  good  in  equity, 

vifees  in  truft  conveyed  the  premifes  for  6690/.  to  Thomas      For  a  contract 

Rtad,  who  declared  a  truft  of  the  premifes  for  Lady  «?  "like  a  good 
_.  rl  ,.  .11.11         1        1      title  means  a  title 

Read,  one  of  the  perfons  equitably  entitled  under  the  good  both  at  law 

will  of  Lady  Fane .     Thomas  Reed  was  willing  to  convey,  and  in  equity. 

fo  that  the  legal  eftate  might  be  well  retted  in  the  pur-  J^JS^Jj 

chafer,  but  the  purchafer  infilled  on  the  concurrence  of  to  be  either  good 

thofe  in  whom  Lady  Read's  equitable  intereft  had  fince  or.ba*  5  havin8  no 

„    ,      •     .       ,  \    -  _.  _^_  middle  term  for  it. 

vefted,  and  who  were  now  infants.      There  Was  no     whether  intereft 

count  for  intereft  of  money.    The  jury  found  a  verdift  neceflarily  accrues 

for  1800/.  the  depofit,  and  75/.  intereft,  with  liberty  to  ^^2  J^f 

move  to  enter  a  nonfuit,  if  the  Court  fhould  think  the  And  whether  it 

a£iion  could  not  be  at  all  maintained,  and  to  reduce  it  can  &•  recovered 

by  the  amount  of  the  intereft,  if  the  Court  fliould  think  JJ^^Sm*    * 

the  Plaintiff  was  not  entitled  thereto.  without  a  fpecial 

count  for  intereft 

Lens  Serjt.  on  a  fubfequent  day  moved  to  enter  a  *^ 
nonfuit,  urging,  that  though  the  objeAion  taken  to  the 
title  might  be  a  ftrong  one  in  a  court  of  equity,  yet, 
that  inafmuch  as  it  was  only  an  equitable  obje&ion,  the 
Plaintiff    muft  refort  thither  to  avail  himfelf  of   it. 

Vol.V.  Xx  ThU 


t%6  CASES  ik  TRINITY  TERM 


t~~ 


Maberlbt 
v. 


1 8 14-  This  Court  could  no  more  go  into  the  conGderatkm 

of   equitable   objections  to   the   title,  in  this  a&ion, 
than  they  could  on  the  trial  of  an  eje&ment.   The 
title  is  confeffedly  good  at  law :  the  Court  of  Chancery 
interferes  on  the  very  ground  that  a  title  is  good  at  lav, 
and  if  it  fees  reafon  to  grant  relief,  it  decrees  a  recon- 
veyance $    8  Term.  Rep.  5 1 6.  Alpafs  v.  Watkins.    The 
Court  held,  that  where  the  objection  to  a  title  was  purely 
equitable,  and  a  legal  title  might  be  made,  they  would 
not  notice  the  equitable  objections.     3  Bof.  &  PuL  181. 
in  the  cafe  of  Elliott  v.  Edwards,  Lord  Alvanl^ZX 
certainly  held  a  contrary  do&rine.     He  alfo  contended 
that  the  Plaintiff  was  not  entitled  to  intereft.     If,  indeed) 
by  the  nature  of  the  tranfa&ion,  intereft  became  due,  it 
might  perhaps  be  recovered  under  the  name  of  damages, 
but  if  no  intereft  arofe  on  the  tranfa£tion,  the  Plaintiff 
could  not  recover  it  by  giving  it  a  different  name,  and  1 
title  to  intereft  does  not,  without  a  fpectal  contrad,  in 
fult  from  a  depofit  in  part  of  purchafe  money  on  1 
contract  which  fails  to  take  effeft. 

Gratis  C.  J.  It  was  ftated  at  the  trial  that  it  had  been 
ruled  in  the  Court  of  King's  Bench,  that  on  a  genenl 
count  to  recover  back  a  depofit,  intereft  cannot  U 
recovered.  I  fhould  be  forry  it  fliould  be  understood 
that  intereft  can  in  no  cafe  be  recovered  under  the  name 
of  damages,  for  the  detention  of  a  fum  of  money,  h 
every  a&ion  on  a  bill  of  exchange,  you  recover  intereft 
under  no  other  name :  in  no  a&ion  of  affumffit  do  yw 
recover  under  any  name  other  than  damages ;  and  I 
never  could  underftand  how  the  debt  itfelf  was  more  a 
part  of  the  damages  than  the  intereft  in  fome  cafes  is. 
As  to  the  other  obje&ion,  it  is  quite  impoffible  to  fop- 
port  it.  It  has  been  determined  that  if  parties  retort  to 
a  court  of  law,  for  their  judgment  on  a  title  to  a  ral 
tftate,  they  muft  be  content  with  the  judgment  of  the 
5 
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court  of  law ;  and  If  that  Court  fays  the  title  is  good, 
the  party  who  comes  for  the  judgment  of  the. Court 
fliall  be  bound  by  it,  however  doubtful  the  point j  and 
(hall  not  afterwards  refufe  the  purchafe  becaufe  it  was 
a  doubtful  title :  but  the  do&rine  has  never  been  carried 
to  the  extent  the  Defendant  now  contends  for.  Here  is 
a  contra£t  to  make  out  a  good  title*  If  that  contrail  be 
a  contri&  to  make  a  good  tide  both  in  law  and  in  equity, 
and  the  contrail  is  brought  before  this  Court,  we  muft 
collaterally  look  to  fee  whether  the  title  be  good  in 
equity  as  well  as  in  law :  it  is  true  we  fit  here  only  as  a 
<ourt  of  law,  to  adminifter  the  legal  rights  which  arife 
out  of  the  contrail  |  but  one  of  thofe  rights  is,  to  have  ^ 
title  good  in  equity.  See  to  what  a  length  the  Defend? 
ant's  do&rine  would  proceed !  If  a  deed  appeared  on 
the  abftrad,  whereby  lands  were  conveyed  to  A.  and  his 
heirs,  to  the  ufe  of  B.  and  his  heirs,  in  truft  for  C.  and 
his  heirs,  it  would  prove  that  a  good  title  at  law  was 
made  out  in  B.  and  his  heirs,  to  convey,  without  the 
concurrence  of  C. 

Tit  Court  refufed  the  rule  on  this  ground,  but  upon 
the  point  as  to  the  intereft,  they  granted  a 

Rule  mJL 

Bcft  Serjt.  pn  a  fubfequent  day  confented  to  reduce 
the  verdift  from  1875/.  to  J8oo/.  by  ftrikin^  off  the 
intereft* 
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1814. 


Juniil* 


Fussell  v.  Silcox  and  Another* 


After  partiei  at 
n\fi  prius  had  en- 
tered into  a  rule  of 
court,  arranging 
the  terms  of  alter- 
nate enjoyment 
of  a  watercourfe,  in 
which  terms  the 
Defendant  was 
di&ppointed  of 
the  expected  be- 
nefit, the  Court 
refilled  to  open 
the  rule  and  let 
the  Defendant 
proceed  to  trial 
upon  putting  the 
Plaintiff  wholly  in 
Jtatu  quo  in  re- 
fpedtof  cofts,  or 
on  any  terms 
whatever* 


'THIS  was  an  a&ion  brought  by  the  proprietor  of  a  mill 
and  tan-yard,  againft  the  Defendants,  for  diverting  a 
watercourfe,  to  which  the  Plaintiff  alleged  and  proved  1 
prefcriptive  right.  Upon  the  trial  at  iheSarvm  fpringaffizei 
1 8 14,  after  evidence  gone  through,  the  Plaintiff  being  fe* 
cure  of  the  verdift,  but  being  willing  to  accommodate  the 
Defendant,  the  parties  entered  into  a  rule  of  Court,  per- 
mitting the  Defendant,  who  wanted  the  water  for  irri- 
gating fome  meadows,  to  enjoy  the  ftream  from  eight 
in  the  evening  to  four  in  the  morning,  and  the  excfo- 
five  enjoyment  at  other  times  was  fecured  to  the  Plain* 
tiff.  The  Defendant,  after  fome  months  trial,  not 
finding  that  he  could  not  get  a  water-man  who,  during 
the  allotted  hours,  would  or  could  fee  to  the  due  hying 
on  and  regulation  of  the  water,  and  alfo  conceiving  tbt 
the  water  in  the  abfence  of  light  had  no  fertilizing 
power,  was  defirous  again  to  take  the  chance  of  averdifl 
in  his  favour ;  and 


Lens  Serjt.  accordingly  now  moved  to  fet  afide  tie 
tule  of  court,  upon  payment  by  the  Defendant  of  & 
coils  whatever,  that  had  been  incurred*  fo  that  tk 
Plaintiff  might  be  put  in  fully  as  good  a  fituationask 
was  in  when  he  before  carried  down  the  canfe:  k 
ftated  that  neither  the  Defendant  Mean,  the  occupier  of 
the  land,  nor  his  attorney,  knew  any  thing  about  watt* 
ing  meadows  when  they  confented  to  the  rule,  whica 
they  did  ignorantly,  believing  that  the  Plaintiff  was  offer- 
ing fome  benefit,  but  that  the  Defendant  sow  found  d* 
boon  was  ufelefs* 


Gisbi 
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Gibbs  C.  J.  I  think  it  would  be  of  very  bad  example 
to  grant  even  a  rule  to  (hew  caufe  in  this  cafe.  I  do  not 
mean  that  the  party  would  have  had  any  remedy  if  he 
had  not  thus  bound  himfelf :  but  this  determination 
having  been  deliberately  taken  at  the  trial,  in  the  pre- 
sence of  client  and  attorney,  I  cannot  think  it  would  be 
right  to  make  fuch  a  precedent,  as  to  open  this  matter 
upon  any  terras  whatever. 

Rule  refufed. 


1814. 

FUS8ELL 

Sjuxuu 


Wynne  v.  Budd,  Clerk. 

J^ENS  Serjt.  had  obtained  a  rule  ntfi  to  difcontinue 
this,  which  was  aftion  for  non-refidence,  upon  pay- 
ment of  cods  up  to  the  time  of  the  application. 

Shepherd  Solicitor-General  oppofed  the  rule,  upon 
the  ground  that  the  cods  of  the  application,  and  of  the 
Plaintiff's  (hewing  caufe,  ought  alfo  to  be  added.  The 
Plaintiff  had  commenced  his  aftion  upon  an  apparently 
good  ground :  he  could  not  learn  upon  what  fa£ts  the 
Defendant  meant  to  found  his  application  to  the  Court 
to  be  relieved  from  the  adion,  except  by  taking  office 
copies  of  the  Defendant's  affidavits,  on  which  the  pre* 
fent  application  was  founded ;  and  unlefs  the  cofts  pf 
taking  thofe  copies  were  allowed  him,  he  had  not  that 
complete  indemnity  againft  cofts,  which  the  legiilature 
meant  to  give  him  when  they  wrefted  from  him  a  well 
founded  a£tton :  he  was  entitled  to  the  pofts  of  {hewing 
caufe,  becaufe  the  Defendant,  by  drawing  up  his  rule  in 
the  terms  prayed  for,  had  rendered  it  neceffary  the 
Plaintiff  (hould  come  to  the  court  to  get  the  cofts  of  th# 
office  copies  of  the  affidavits. 


JwuiO* 


If  the  Defend* 
ant,  in  an  action 
for  non-refidence, 
moves  to  ftay  pro* 
ceedings  under  the 
ftatute  54  G  j. 
c .  54*  /  4*  the 
Plaintiff  is  entitled 
to  the  cofts  of 
taking  office  co- 
pies of  the  Plain- 
tiff's affidavits,  at 
well  as  the  prior 
cofts  of  the  caufe. 
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1814.  Lens,  in  fupport  of  his  rule,  urged  that  it  was  dim 

^  r  up  precifely  in  the  words  of  the  ftatute  54  G.  3.  r.54. 

.    „.  /  4.     If  the  Plaintiff  would  further  inform  himfelf  of 

BtfbD,  Clerk,  the  cafe,  having  commenced  his  a&ion,  as  the  argument 
admitted,  with  infufficient  knowledge  of  the  fads,  he 
mud  acquire  that  information  at  his  own  expence:  the 
aft  has  precifely  defined  what  cods  the  Plaintiff  M 
have  j  and  it  does  not  give  the  cofts  contended  for.  This 
is  not,  therefore,  one  of  the  ordinary  cafes  in  which  A* 
Court  has  a  discretion  to  give  cofts  or  not. 

Gibbs  C.  J.  When  the  legiflature  granted  this  in- 
dulgence to  the  non~refident  clergy,  who  had  neglefied 
to  take  thofe  meafures  which  former  a£ts  prefcribed, 
and  had  thereby  incurred  penalties,  and  aftions  had  been 
commenced  againft  them,  they  never  intended  thefe 
a&ions  (hould  be  put  an  end  to  without  a  perfefl  in- 
demnity to  the  Plaintiff:  nor  did  they  mean  that  the 
Plaintiff,  after  they  paffed  this  a&,  (hould  put  the  De- 
fendant to  any  further1  expence  than  was  inen&Ur. 
The  queftion,  therefore,  is,  whether  the  fubfequentcofe 
have  been  neceflarily  incurred.  The  Plaintiff  could  not 
tell  upon  what  ground  this  application  was  focwlei 
until  he  took  copies  of  the  affidavits.  We,  thereto} 
think  the  motion  ought  to  be  granted  upon  the  ten* 
of  paying  all  the  cofts  of  the  caufe  up  to  this  time,  ani 
Stlfo  all  the  cofts  of  the  application. 

With  this  addition  th*  rule  was  made 

Ahfolafc 
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Moor  v.  Sharps  &  Ux«  Jm*  *♦. 

rTPHE  parties  having  included  certain  lands  in  pofief-      Fine  with  a 

Con,    and   the   reverfion   of  other    lands,    in    one  doub,e  operation 
fine,   which   would  thus,  have  what  the  officers  called  fag  out  land*  in 
a    double  operation,  and  was  therefore  objected  to  by  itvcrfioa. 
the  chirographer,  (fee  Seymour  v.  Barker %  ante,  ii.  198*) 
Copley  Serjt.  moved  to   amend  it  by  ftriking  out  the 
eft  ate  in  reverfion,  and  letting  it  (land  good  as  to  the 
refidue,  and  that  the  fine  might  fo  pafs. 

Fiat. 


Groves  v.  Thackery  and  Another.  Jm*  ai. 

fT*HIS  was  an   aftion   again  ft   two:    the   venue  was      Where  one  of 

Middle/ex:    one   of  the   Defendants   had    fuffered  federal  Defendant* 

judgment  hy  default.     Blojfet  Serjt.,  for  the  other,  had  J^JJ^lf 

obtained  a  rule  nifi  to  change  the  venue  from  Middle/ex  in  Middle/ex, 

to  Lancafter.  the  Court  ^  »<*• 

on  the  application, 
of  another  De- 
Shepherd  Solicitor-General  (hewed  caufe  againft  this  fendant,  change 

rule,  on  the  ground  that  the  Court  could  not  bind  the  thevcnwet** 
6  ~        ,  r  county  palatme. 

other  Defendant  not  to  aihgn  the  want  of  an  onginal  for     And  qwere  whe* 

error,  without  which  they  would  not  remove  the  venue  '&** in  fucn  cafc 

1 "  •  n     j      f  t      n  •  o  it  can  be  changed 

to  a  county  palatine ;  Bradwll  v  Rtppott,  ante,  87.  to  any  county 

whatever* 
BloJfcU  *n  fupport  of  his  rule,  referred  to  the  authori- 
ties cited  by  Mr.  Tidd.t  Pro8.   5  Ed.  609.  that  in  this 
cdurt    fome    of  feveral    Defendants  may  change   the 
venue.    > 
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Hr  Comtiak&t  that  might  probably  be  in  cafe  what 
theyiaw  rqafon  to  infer  the  confent  of  all  the  Defends* 
to  the  application. 

The  Court  alfo  feemed  to  feel  another  difficulty,  bat 
they  ex£refled  no  opinion  on  ft,  w*  that  the  vrit  of 
enquiry  againft  the  Defendant  who  fuffers^jfldgrafnt 
by  default,  ought  to  be  tried  at  the  fame  time  and 
place  when  and  where  the  other  Defendant  tries  his 
iflue ;  and  fince  the  fivfc  Bvfendant  had  acknowledged 
a  judgment  in  Middle/ex,  it  did  not  appear  reafonakle 
that  he  fliould  be  dragged  into  Lancajbire,  i*  order  that 
the  damages  might  be  aflefled  againft  him  there ;  and  if 
the  right  of  that  Defendant  to  have  the  writ  of  enqoity 
executed  in  Middle/ex  were  allowed,  it  appeared  doubt- 
ful how  the  damages  could  be  fplit,  and  aflefled  fercrsllj 
againft  him  here,  when  the  damages  againft  the  odter 
Defendant  were  to  be  aflefled  in  Lancajbire.  But  upoa 
the  authority  of  the  cafe  foft  cited,  they 

Difcharged  the  rub* 


Juntiu 


The  Court  will 
not  amend  a  re- 
covery by  infert- 
\n%  more  parcel*, 
unleft  the  true 
number  of  mef- 
fuages,  tofts,  &c 
be  dilrin&ly  and 
precifely  fwom  to, 


Vanderzee,   Demandant;    Ince,   Tenant; 
Lawson,  Vouchee. 

Q ELLON  Serjt,  moved  to  amend  a  recovery  fufoed 
of  15  mefluages,  by  enlarging  the  number  to  40, 
upon  an  affidavit  of  the  Vouchee,  that  he  meant  all  the 
eftate  to  pafs  which  he  took  by  devife  from  Beriab  HA 
that  the  deed  to  lead  the  ufes,  after  enumerating  masj 
parcels,  pafled  all  other  the  mefluages,  &c.  in  Bcribsaf* 
Jied,  Herts,  St.  Mary  Rotherhithe,  Surry,  and  St.  Svit&t 
Lane,  London,  which  were  late  of  Beriab  Hill,  and  that 
Beriab  Hill  was  feifed  in  his  lifetime  of  various  meffoagts 
sp  Surry,  far  exceeding  the  number  inferted  in  the  rs 

cover/, 
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corery,  and  amounting!  as  the  Vouchee  verily  believed,  1814. 

to  65  mcfluages,  tenements,  tofts,  warehoufes,  &c.  wilh-       *      T    ~* 
put  diftinguifhing  how  many  of  each.  Dema**©^** 

The  Court  held  that  this  affidavit  had  not  fufficient 
pr«cifion  to  induce  them  to  grant  the  indulgence,  and 

Refufed  the  rule. 


Wheelwright  v.  Jackson.  J***  *i. 

HTHIS  cafe,   {antey  109.)  of  trover  for  bills,  was  again      A  creditor  ob- 

tried   before  Mansfield  C.  J.  at   the   fittings    after  tains » preference 

fraudulent  in  re- 
Michaelmas  term  1*813,  at  Guildhall^  when  a  verdi&  was  fpc&  0f  the  other 

found  for  the  Plaintiffs,  fubje£t  to  a  fpecial  cafe  referved,  creditors,  who  are 

with  liberty  to  turn  it  to. a  fpecial  verdift.    The  cafe  f^,^  fo/d  of" 

dated  with  no  material  variation  the  fame  fafts  which  compofition. 

are  above  reported.  v  Th^i  dee* not, 

r  taking  effect,  the 

payment  U  not 
Vaughan  Serjt.  for  the  Plaintiffs.  avoidable  by  the 

aflignees  under  a 

Lens  Serjt.  for  the  Defendants,  bankruptcy,  not 

J  then  contemplated, 

which  takes  place 
Per  Curiam.      The  only  queftion   is,   whether  the  two  months  after. 

fraud  again  ft  the  creditors  under  that  deed  can  be 
connected  with  the  aflignees  under  the  commtfEon. 
This  cafe  was  tried  before  and  fent  down  again  to 
trial,  and  upon  the  former  difcufEon  the  Court  looked  at 
it  with  a  mod  anxious  defire  to  connect  them  if  it  could, 
but  we  could  not  fay  that  the  aflignees  could  avail  them-  ■% 
felves  of  any  thing,  of  which  the  bankrupt  could  not 
avail  himfelf ;  they  could  not  therefore  avoid  this  pay- 
ment, ,becaufe  the  bankrupt  himfelf  could  not :  the 
agreement  was  not  void  in  toto,  but  only  void  as  to  cre- 
ditors ;  ^ood  as  between  thofe  two.  The  bankrupt 
could  never  have  got  thefe  bills  back  again,  if  he  had  not 

been 
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been  *  bankrupt,  and  the  affignees  cannot  be  in  a  bera 
condition  than  he  was. 
v#  Judgment  for  the  Defends 

Jacuoh. 


jwu  »i.       Dfi  Ponthieu  v.  Pennyfeather  and  Another. 

It  is  not  necef-  T  N  trefpafs,  the  Defendants  juftified  as  uGng  a  common 
dry  for  (topping  ^rid  public  footway.     Replication,   that  the  fort™ 

an  orierof  jufticei  had,  before  the  trefpafs,  been  duly  diverted  and  turned 
of  the  peace,  that  by  an  order  of  juftiles,  and  that  a  new  way  in  lieu  there- 

th^r  «dUldfuh-  °^  morc  commo<tt°us>  had  been  ^et  ottt*  completed,  a:! 
ftitute  a  new  road  put  into  good  condition  and  repair,  and  thereupon  ibe 
reaching  the  whole  faid  footway  had  been  (topped  up,  and  the  foil  then*.' 
diitance  from  the    m  . .         •     i».  .     .  «•  %         •        «  r  a 

terminus  a  quo      f°,d  to  *e  Plaintiff,  traverfing  that  there  was  any  fed 

to  the  terminus      footway  as  in  the  plea  was  mentioned.     The  rejoinder 

fe  JTthe  'fit*  J°ined  iffuC  °n  thU  traTCrfe-  UPon  the  ^^  rf  **  oA 
out  a  new  road  at  the  Surry  fpring  affizes  1 8 14,  a  verdift  was  fooncfa 
leading  from  the  the  Plaintiff,  with  nominal  damages,  fubjeft  to  a  cafe  fa 
bto^a'public  high-  the  Court's  opinion  upon  the  validity  of  the  follow.; 
way»  along  which,  orders  and  proceedings,  which  were  produced  from  is 

111(1 0Ul  n^ed  office  °f  the  Clerk  °f  the  peaCe  for  Surry>  wlllch  ^  k3 
with  it,  the  fub-     duly  returned  to  him,  and  were  the  originals,  and  the  oclr 

jec*  may  pafr  to     documents  there,  relating  to  the,  fubje&  ;  and  they  «* 

the  termtnus  ^  entered  or  tranfcribed  upon  any  roll,  (nor  were  237  I 

If  the  orders      records  of  the  court  of  quarter  feffions  for  Surry  fo  o 
and  certificates  of  "  tered,)  but  they  were  inrolled  of  record,  and  were  pat 
verting  and'  ftop-    of  the  rolls  of  the  court  of  quarter  feffions,  and  werekcp:  | 
ping  a  road,  be 

delivered  to  the  clerk  of  the  peace  to  be  enrolled,  it  fatisfies  the  ftarute  13  Gy  <•£ 
/.  19.?  although  the  clerk  of  the  peace  make  no  tranfeript  thereof,  the  flatate  b&4 
only  directory  to  the  officer  as  to  the  enrolment. 

Whether  the  ftatute  intend  that  a  tranfeript  mall  be  made,  qtuere. 

The  ftatute  not  prefcribing  any  particular  form  of  certificate  by  the  magtftracs  A* 
the  new  road  is  complete  and  in  good  condition  and  repair,  previous  to  the  ftoj^J 
up  of  the  old  road,  it  feems  that  a  recital  that  they  have  fo  certified,  contained  e&t 
in  the  order  for  diverting  the  road,  or  in  the  order  for  Hopping  up  the  ol6Vrw4  * l 
fiifficient  certificate  within/ so.  / 

flronj 
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ftrung  together  with  other  proceedings  in  the  office,  Hi  1814* 

the  fame  manner  as  all  records  of  the  fame  court  of    ^  ^"-~  v_ 

XlB  PONTHIEtf 

quarter  feffions  were  kept  and  preferved.     i,  W.  Aider,  v. 

owner  of  the  land  defcribed  in  the  plan  thereto  annexed*  POTrwiATH.% 
through  which  part  of  a  public  footway  lying  between 
Hare  Lane,  in  the  parifli  of  EJber,  and  the  village  of 
EJher,  was  intended  to  be  diverted  and  turned,  in  con- 
fideration  of  the  foil  of  95  yards  of  the  old  public  foot* 
way  agreed  to  be  fold  to  him  by  the  furveyors  of  the 
highways  of  EJber,  and  of  50/.,  on  15th  June  confented 
to  the  making-  and  continuing  fuch  new  public  footway 
through  his  faid  land.  2.  Surry,  Four  juftices,  at  * 
fpecial  feffions,  on  the  15th  of  June  18 12,  having  upoa 
view  found  that  a  certain  part  of  a  public  footway  in 
EJher,  lying  between  Hare  Lane  and  the  village  of  Jfffier, 
and  leading  from  the  lands  of  C.  R.  Ellis  Efquire  to  the 
village  of  EJher,  of  the  length  of  five  hundred  and  forty 
yards,  and  particularly  defcribed  in  the  annexed  plan, 
might  be  diverted,  fo  as  to  make  the  fame  more  commo- 
dious to  the  public,  and  having  viewed  a  courfe  propofed 
for  the  new  public  footway  in  lieu  thereof,  through  the 
lands  of  W.  Alder,  of  the  length  of  295  yards,  and  of  the 
breadth  of  four  feet,  defcribed  in  the  annexed  plan  as 
leading  from  land  of  C.  R.  Ellis  to  a  certain  other  public 
footway,  bridleway,  or  highway  in  the  parifli  of  EJber% 
called  Claremont  Lane,  and  having  received  evidence  of 
the  confent  of  Alder  to  the  faid  footway  being  made 
through  his  faid  lands,  by  writing  under  his  hand  and 
leal,  and  having  alfo  viewed  the  faid  new  public  foot* 
way,  and  found  the  fame  to  be  put  in  good  condition  and 
repair,  ordered  under  their  hands  and  feals  that  the  faid 
Jrablic  footway  fhould  be  diverted  through  the  landl 
aforefaid.  3.  Surry.  On  16th  /««*>  three  of  thejufticel 
who  had  viewed  the  public  footway  defcribed  in  the 
annexed  plan,  and  had  made  an  order  for  diverting  Ah 
bid  public  footway,  being  {atisiied  that  the  new  footway 

therein 
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181 4.  therein  defcribed  *as  properly  made  and  fit -for  the  k- 

caption  of  travellers,  ordered  under  their  Land*  and  feals 
that  the  old  public  footway  of  the  length  of  540  van**, 
and  of  the  breadth  of  4  feet  upon  a  medium,  as  appeared 
by  the  plan,  (hould  be  (lopped  up,  and  that  the  f?l 
thereof  (hould  be  fold  by  the  furveyor,  445  yards  there- 
of to  tHe  Plaintiff,  and  95  yards,  the  remainder  there: f, 
to  Alder )  whdfe  lands  adjoined  thereto  refpe&ively,  if 
they  (hould  be  willing  to  purchafe  the  fame  for  the  \\1 
value,  if  not,  to  fome  other,  for  the  full  value.    4.  Ssrn. 
On  the  fame  day,  the  fame  three  magiftrates  ccnlfy, 
under  their  hands  and  feals,  that  445  yards  of  the  tu 
old  public  footway  was  fold  by  the  furveyor  to  thePhh- 
tiff,  the  proprietor  of  the  lands  adjoining,  for  the  fum  a 
50/.,    and  that   the  remainder   thereof,    confiding  cf 
95  yards  of  land,  together  with  the  co/.  fo  paid  to  tz 
furveyor  by  the  Plaintiff,  were  refpeaively  fold  and  pzi 
to  Alder>  the  proprietor  of  the  lands  adjoining,  for  the 
confederation  or  purchafe  of  lands  of  295  yards  in  lengti, 
and  of  the  breadth  of  4  feet  upon  a  medium,  for  the  (M 
new  public  footway,  and  that  fuch  fales  and  purchafe  re- 
fpeftively  had  the  fame  magiftrates'  confent  and  approba- 
tion. Two  receipts  of  the  fame  date  were  given/the  one  hj 
the  furveyor  to  the  Plaintiff  for  50/.,  expreffed  to  be  tbe 
full  confideration  money  for  the  purchafe  of  the  old  public 
footway,  purfuant  to  the  faid  orders  and  certificates,  da 
other  by  Alder  to  the  furveyor  for  50/.,  which,  with  the 
land  and  foil  of  95  yards  of  the  old  public  footvzr 
granted  him  by  the  faid  furveyor,  Was  expreffed  to  be 
the  full  confideration  money  for  the  purchafe  of  the  ne? 
public  footway,  purfuant  to  the  faid  order  and  certifi- 
cate.   The  Defendant  appealed  againft  this  order  to  the 
enfuing  Surry  general  quarter  feffions,  when  the  fee 
was,  upon  the  hearing,  and  examination  of  witnefe, 
confirmed  by  aa  order  of  feffions,  and  the  appeal  &(- 
miffed.    It  was  admitted  that  all  the  orders  and  proce*!- 
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ings-here  recited,  referred  to  the  footway  in  queftion,  and 

that  paffengers  may,  now  pafs  from  Hare  Lane  to  l^ber, 

by  going  on  the  new  footway  to  the  entrance,  thereof  into 

the  road  called  Claremont.  Lane,  and  palling  along  that  lane  BBOBKMjGGMf 

to  the  village  of  E/ber,  as  was  delineated  on  the  plan 

annexed  to  the  original  order  of  juftices,  which,  it  waa 

agreed,  fhould  be  taken  as  part  of  the  prefent  cafe,  and 

if  the  Court  fhould  be  of  opinion  that  the  order  and  pro* 

ceedings  were  good  and  fufficient  for  the  diverting, 

turning,  and  (topping  of  the  faid  footway,  then  the.vej* 

di£l  was  to  ftand,  otherwife  a  nonfuit  to  be  entered. 

The  dbjettions  taken  by  the  Defendant  to  thefe  pro*, 
ceedings  were,  1.  That  no  fuch  certificate  by  two 
juftices  upon  view  that  the  new  footway  was  complete 
and  put  in  good  condition  and  repair,  was  made  before 
the  flopping  up  and  inclofure  of  the  old  way,  and  re* 
turned  to  the  clerk  of  the  peace,  as  the  ftatute  13  G.  3, 
c.  78.  /  19.  requires,  a.  That  if  either  of  the  inftru- 
xnents  above  dated  were  fuch  a  certificate,  it  was  not 
enrolled  a§  that  a&  required.  3.  That  there  was  no 
new  way  made  in  lieu  of  the  old  way  j  becaufe  the  new 
way  did  not  dire&ly  lead  from  the  fame  terminus  a  qu* 
to  the  fame  terminus  ad  quern :  it  was  only  a  new  way 
leading  from  the  terminus  a  quo  into  another  highway, 
from  which,  indeed,  as  from  any  part  of  any  highway 
in  the  kingdom,  the  fubje£ts  might  circuitoufly  travel  to 
the  village  of  EJher,  but  that  the  aft  required  that  a  new 
way  (hould  be  fubflituted  for  the  old  one,  carrying  the. 
fubjeft  to  the  whole  of  the  diftance  to  the  terminus  ad 
quern.     Welch  V.  Najb,  8  Eaft,  394, 

Bejl^ex]t.  for  the  Plaintiff,  contended,  i..That  the 
words  in  the  order  of  i^\  June,  reciting  the  certifi- 
cate, were  a  fufficient  certificate,  and  had  purfued  the 
form  prescribed  by  the  legiflature  in  the  fchedule  an- 
nexed to  the  a&f-No.  18,,  the  only  form  they:  had  pre- 

fcribed 
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1S14,  fcribtd  for  if*  a.  A*  to  tht  enrolment,  if  k  be  iafdE* 
dent,  *  die  Oobjeftion  affe&s  all  fimilar  proceediagt 
throughout  the  county;  and  the  pradice  of  all  otbn 
eounties  is  fimilar :  untefs  therefore  the  ftatute  peremp- 
torily requires  a  tranfcript,  the  Court  will  not  overran 
the  univerfal  practice.  The  depefiting  the  proceeding! 
amongft  the  rolls  of  the  court  is  a  fufficient  enrolmaL 
By  a  very  old  rule  of  the  Court  of  King's  Bench,  R  E- 
5  W.  &M.  reg.  1.,  the  attornies  are  ordered  to  bring 
in  the  judgments  engroffed  on  parchment,  and  they  as 
never  afterwards  tranfcribed.  The  reafon  why  bargaai 
and  fales  of  lands  are  tranfcribed  on  a  roll,  is,  that  tie 
purchafer  has  oceafion  to  take  away  and  keep  the  origi- 
nals ;  but  there  is  no  other  appropriate  cuftody  for  tb& 
original  orders  than  that  of  the  clerk  of  the  peace.  Its 
found  that  thefe  were  a  port  of  the  rolls  of  the  court,  asd 
were  kept  as  all  records  of  the  court  are  kept.  3.  In  Wt± 
T.  Najb  no  new  road  at  all  was  fubftituted,  only  an  ctf 
road'  widened,  and  that  only  for  a  part  of  the  length,  as! 
another  flopped  up.  There  the  magiflrates,  therefore, 
had  no  jurifdi&ion :  here  the  magiflrates  havejetiW* 
tion,  becaufe  they  fubftitute  for  the  old  one  a  new  rod 
of  fuch  length  as  the  circumftances  rendered  nece&y* 

Shepherd,  Solicitor-General,  contrb.  The  flattie  re- 
quires that  a  diflindl  certificate  by  two  magiflrates,  »p« 
view,  that  the  new  footway  is  complete,  and  in  good 
condition  and  repair,  (hall  be  returned  and  enrolled  h*  J 
fore  the  ftoppage  of  the  old  footway.  The  form  ifl  & 
fchedule  No.  18.  is  given  for  another  purpofe:  M 
where  a  ftatute  prefcribes  a  certificate,  the  omiffica  t$ 
fubjoin  a  precedent  for  it  in  the  fchedule  does  note* 
penfe  with  the  certificate,  a.  As  to  the  enrolling,  it* 
-important  that  the  change  of  a  road  mould  be  regoWf 
notified,  that  the  fubjeft  may  fee,  by  referring  to  tte 
record,  which  road  he  may  travel  without  being  a  "^ 
.  •  paftr« 
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•paffer.    The  difference  between  enrolling  and  affiKng  is 

material  5  to  an  allegation  of  a  bargain  and  fale  enrolled, 

the  appropriate  tfaverfe  is  nul  tiel  record:  but  an  iffue 

thereon  would  not  be  proved  by  producing  an  inftru-  PnoRiumunJ 

ment  which  was  only  filed.    In  Welch  v.  Najb  there 

was  the  proper  certificate,  and  duly  enrolled.     3.  As  to 

the  merits,  if  it  fuffices  to  fet  out  a  new  way  for  any 

part  of  the  diftance  left  than  the  whole,  it  muft  fuffice . 

to  fet  out  a  new  way  for  any  part  of  the  diftance,  howevev 

minute ;  thus,  the  fetting  out  a  (ingle  yard  of  a  new  foot* 

path  leading  into  any  public  highway  whatever,  along 

which  the  fubjeft  may  ultimately  arrive  at  the  terminus 

sd  quem,  would  fatisfy  the  aft.     If  this  be  fo,  there  if 

no  difference  in  principle  between  this  cafe  and  Welch  r. 

Najh ;  for  in  that  cafe,  as  in  this,  another  public  way 

fupplied  to  the  fubjeft  the  means  of  getting  by  a  lawful 

track,  however  circuitous,  from  the  terminus  a  quo  to  the 

terminus  ad  quem. '  But  this  does  not  fatisfy  the  aft,  for 

it  throws  on  the  fubjeft  the  onus  of  afcertaining  whether 

fuch  other  way  be  truly  a  public   road,   whereas  he 

knows  the  way  to  be  fuch,  which  is  fought  to  be  turned; 

and  it  is  a  further  objection  in  this  cafe,  where  for  a 

footway  a  pafiage  for  the  mod  part  along  a  common 

highway  is  fubftituted,  that  the  highway  may  be  miry 

and   lefs  convenient  for  foot-paffengers  than  the  old 

footway.      The   flopping   a  path  from  Hare-Lane  to 

E/ber  is  not,  therefore,  compenfated  by  fetting  out  a 

new  path  from  Hare-Lane  to  a  point  of  Clermont-Lane^ 

which  is  half  a  mile  diftant  from  E/ber,  and  along  which 

the  fubjeft  does  not  pafs  by  virtue  of  thefe  orders,  (for 

they  do  not  affeft  to  give  a  right  of  footway  along  Gler- 

tnont-Lan*>)  but  by  his  former  common-law  right. 

J&e/Ps  reply  was  {topped  by  the  Court,  whofe  judgment 
was  delivered  by 

GlBflt 
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«4*  CASUS  m  TRINITY  TERM 

1814.  Gibbs  C.  J,    The  Courts  have  con fidered  that  tk 

.^7  «_"_*/       legiflature  has  given  to  magiftrates  a  new  joriftitibn, 
v#  and  hare-  therefore  been  vigilant  to  keep  them  raz 

PnffMTfEATHiR.  the  limits  of  the  jurifdi&ion  fo  given.     Bat  they  hm 
alfo  conGdered  that  a  confidence  is  to  he  placed  in  tbe 
magistrates  to  whom  this  power  is  entrnfted,  {or  tb 
exercife  of  their  difcretion  within  the  limits  of  that  jo- 
rifdiftion.     In  a  cafe  which  occurred  in  1774,  cemh 
magiftrates  having  (lopped  up  an  old  road,  andgireaa 
new  one,  and  afterwards  having  (lopped  another  pari.1. 
road,  utterly  ufelefs  to  all,  it  was  held  that  they  couU 
"  not  (lop  the  latter,  becaufe  there  was  nothing  given  r 
lieu  of  it.     In  Welch  v.  Nafi  the  Court  of  King's  Bad 
held  the  fame.     Three  obje&ions  are  made  on  the  p! 
Of  the  Defendant.     1.  That  no  certificate  ha$  been  re- 
turned.    When  the  counfel  for  the  Plaintiff  fays  tk 
the  magiftrates  have  adopted  the  only  form  prefcnW 
by  the  ad,  the  counfel  for  the  Defendant  anftrers,  & 
no  form  is  given  for  this,  but  that  the  a£t  dire&s  it  a 
be  done ;  and  therefore  the  magiftrates  muft  do  it.  We 
think  it  has  been  done,  and  that  there  is  the  certiJbff 
of  two  magiftrates  that  the  new  road  was  made  perieci 
before  the  old  road  was  (lopped.     Afluming  this  for  1 
moment  to  be  fufficient,  we  will  look  further;  we*3 
fuppofe   that    the    legiflature    thought    the   certfe* 
fliould  follow  the  order  for  diverting,  and  prececc  ** 
a£l  of  inclofure.     On  the  15th  of  June  the  ordered 
verfion  is  made,  and  it  may  be  argued  that  the  word; 
certificate  therein  contained  precede  the  making  of  til 
order:  but  on  the  16th  of  June,  after  the  order fcrJi 
diverfion,  a  certificate  is  figned  by  three  juftices,  that  tbl 
^  new  way  is  in  good  condition,  and  that,  at  all  ercrt% 

is  fufficient.     The  fecond  obje&ion  is,  that  the.  cert& 
-  cate  is  not  enrolled.     It  is  very  queftionable  whether  ty 
the  term  enrolment  is  here  meant  any.  thing  mere  tW 
placing  the  orders  among  &e  records  of  tbeieftf* 
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but  fuppqfing  it  to  mean  an  a&ual  tranfcript,  thaa£t 
is  herein  merely  dire&ory  to  the  officer ;  and  it  cannot  jl;-v  t  ^t^ 
be  that  all  who  go  that  way  ftiould  be  rendered  tref-  '  :  v/^^ 
paffers  by  the  negleft  of  the  officer  to  perform  his  duty*  PsNNXrraropL 
It  has  been  held  in  queftions  arifing  on  the  regifter  a&s, 
that  tljey  are  only  dire&ory  to  the  officer  to  enrol,  and 
that  the  title  of  a  purchafer  is  not  vacated  by  the  negleft 
of  enrolment;  and  in  Garrich  v.  Williams,  ante,  Hi. 541. 
this  Court  held  the  fame  do&rine  with  refpeft  to  enrol- 
ling the  memorial  of  an  annuity.  The  laft  obje£Hon  is, 
that  no  fufficient  new  way  has  been  fet  out  in  lieu  of 
the  old  way.  It  is  urged  for  the  Defendant,  that  if  the 
magiftrates  take  away  the  old  road,  to  which  the  De- 
fendant has  a  confefled  right,  they  muft  give  him  in 
lieu  of  it  a  complete  title  to  a  new  road  for  the  whole 
diftance,  on  their  order,  and  on  their  order  alone.  We 
think  the  aft  is  not  (o  to  be  conftrued.  We  are  of  opi- 
nion that  if  the  new  road  given  by  the  order  carries  the 
fubjeft  into  a  public  highway  that  carries  him  to  the 
point  to  which  the  old  road  led,  it  is  fufficient*  We, 
therefore,  are  of  opinion,  that  none  of  thefe  obje&ion* 
are  available,  and  the  judgment  muft  consequently  be 

For  the  Plaintiff. 
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June  wo.       Wilson  and  Others,  Affignees  of  Park,  a  Bank- 
rupt, v.  Heather. 

The  owner  of  a  HPROVER  by  the  Plaintiffs,  as  affignecs  of  Pvh,i 

veflel,  upon  re-  bankrupt,  for  a  fchooner.    Upon  the  trial,  befai 

coving  a  loan  of 

aooA»  depofited      Da/las  J.  at  Guildhall,  at  the  fittings  after  Mich,  term 

her  in  the  hands     18 1 3,  a  rerdid  was  found  for  the  Plaintiffs,  fubjefl  to 

w«uSTbmof  a  Cafe>  which  in  fubftance  ftated>  **  *■  k*^ 
(ale  to  him,  Pari,  who  redded   in  London,  was  the  fole  regiftero! 

whereon  was  an     owner  0f  the  Sea  Nymph >  then  belonging  to  and  tndfcj 

ind^rfrFTW**^j  tnat 

that  affignment      to  and  from  the  port  of  London,  where  (be  was  dolr 

was  made  as  a  regiftered.  On  the  9th  Offober  1812  the  veffel  lite 
the  lo^ondie **  ^rom  London  for  Gibraltar;  but,  meeting  with  damp, 
veflel,  and  that  put  into  Port/mouth,  and  was  laid  up  in  the  bite 
*e  broker  mould  ^^  The  1^^  m  December  181a,  defircd  ds 
immediately  felly  . 

and  execute  a  Defendant,  who  refided  at  Port/mouthy  to  fell  the  Tel- 
lawful  bill  of  (ale  {y .  but  there  being  no  immediate  fale  for  her,  k 
chafer  ^afteT  aPPUed  t0  the  Defendant  to  give  his  acceptance  f* 
retaining  the  loan,  2oo/«  on  the  fecurity  of  the  veflel,  which  the  Defeat 
commiffion,  and  agreed,  on  the  veffel  being  completely  conveyed  to  him, 
furpkis tothe  *°  do>  am*  to  account  f°*  the  difference,  in  cafe  fe 
owner :  the  re-  fhould  be  fold  for  a  greater  fum ;  and  fhe  would  b« 
^7^^j|V  been  fold  at  any  fubfequent  time  if  a  purchafer  cobW 
were  not  purfued:  have  been  found  for  her.  On  the  6th  January  1813  & 
Held  that  this  was  bankrupt  duly  executed  a  bill  of  fale  of  the  vefleJ,  as 
mortgage  •  but  an  indorfement  on  the  regiftry  was  then  duly  made  a* 
void  under  thofe    executed  by  the  bankrupt  in  the  prefence  of  two  witnefe, 

br^U^rrfore,    ,md  the  certificate  of  regiftry,  and  bill  of  fale  ftomd* 

could  not  retain      former  owner  to  the  bankrupt,  were  delivered  by  him  t» 

the  veflel  until        fae  Defendant  5  and  the  Defendant  at  the  fame  tise 

i^T^  g*ve  his  acceptance  for  200/-  to  the  bankrupt,  which** 

afterwards,  and  before  the  demand  and  refufal  hereb- 

after  mentioned,  duly  paid  by  the  Defendant,  U* 

veffel  was,  upon  the  execution  of  the  bill  of  bk,  pot 

into,  and  had  ever  fince  remained  in  the  Defend*^ 

poffeflion,  and  had,  from  her  arrival,  lain  in  Port/a*1 

Juried 


in  the  Fifty-fourth  Tear  of  GEORGE  III. 


643 


harbour,  without  being  fitted  out  or  employed  in  trading 
to  and  from  that  port.    No  copy  of  the  indorfement  fo 
made  on  the  certificate  of  the  regiftry  had  ever  been  deli* 
vered  to  the  perfons  authorized  to  make  regiftry,  and  grant 
certificates  of  regiftry  in  the  port  of  London  *  nor  any 
entry  thereof  /indorfed  on  the  oath  or  affidavit  on  which 
the  original  certificate  was  obtained,    nor  any  notice 
thereof  given  to  the  commiffioners  of  the  cuftoms,  nor 
any  memorandum  of  the  fame  made   in  the  book  of 
regiftry  at  the  port  of  London,  nor  any  copy  of  fuch  bill 
of  fale  delivered  to  the  perfons  authorized  to  make  re- 
giftry and  grant  certificates  of  regiftry  in  that  port,  nor 
any  entry  thereof  indorfed  on  the  oath  or  affidavit,  nor 
any  notice  given  of  the  fame  to  the  commiffioners  of 
the  cuftoms,  nor  had  any  regiftry  de  novo  of  the  veflel 
been  made  at  the  port  of  Port/mouth  or  elfewhere.    In 
January  1 8 13  Park  became  a  bankrupt,  and  the  Plain- 
tiffs were  his  affignees)  who,  before  the  aftion,  duly 
demanded  (but  without  tendering. the  aooA)  the  pof- 
feffion  of  the  veflel,  which  the  Defendant  refufed  to 
deliver :   he  had  no  other  claim  on  the  veflel  than  for 
the  200/.     The  bill  of  fale  exprefied  that  Park,  in  con- 
fideration  of  two  hundred  pounds  to  him  paid  by  the 
Defendant,  had  granted,  bargained,  fold,  afligned,  and 
fet  over  unto  the  Defendant,  the  fchooner  Sea  Nymph,  of 
London,  defcribed  as  having  been  a  Dutch  prize  to   a 
king's  (hip,  the  Stately,  and  duly  regiftered,  and  fetting 
out  a  copy  of  the  certificate  of  fuch  regifter,  and  fetting 
out  the  bill  of  fale  from  the  former  owner,  to  hold  the 
fame  fchooner  unto  the  Defendant,  his  executors,  &c. 
to  his  and  their  own  ufe  and  ufes,  and  as  their  own  pro- 
per goods  and  chattels  from  thenceforth  for  ever.     And 
the  bankrupt  covenanted  for  title,  and  for  quiet  enjoy- 
ment, fubje&  neverthelefs  to  the  ftipulations  indorfed 
thereon ;  which  were,  that  "  it  was  underftood  that  the 
within  alignment  was  made  and  concluded  as  a  lien  or 
Security  to  the  Defendant,  for  the  within-mentioned  two 
Y  y  2  hundred 
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hundred  pounds  advanced  $to  the  Plaintiff  upon  thai 
fchooner a  and  that  the  Defendant  might  lawfallj  makr 
immediate  fale,  by  public  au&ion  or  private  contrad,  tf 
the  fchooner,  and  after  concluding  the  fame,  executes 
fully  and  effe&ually  as  the  bankrupt  might  or  could  do, 
a  regular  and  lawful  inftrument  or  bill  of  fale  to  the 
purchafer,  and  forthwith  pay  over  to  the  bankrupt  fach 
balance  as  fliould  remain  due  to  him  after  dedoffing 
the  aforefaid  advance,  commiffion  for  felling,  and  other 
charges."  This  was  figned  by  the  bankrupt,  and  a  re- 
ceipt for  two  hundred  pounds,  the  confideration-moDej, 
waft  alfo  indorfed. 

PeU  Serju,  for  die  Plaintiffs,  relied  on  the  dherftj 
of  opinion  which  had  prevailed  among  the  judges  a 
Hubbard  v.  Joinfione,  ante,  iii.  177.  Ihat  cafe  differed 
from  this  in  the  circumftance,  that  there  aregiftntion* 
novo  had  been  made,  which,  he  contended,  was  fa 
neceffary,  the  Sea  ityw/^having  changed  her  port  to 
London  to  Portfmoutb. 

Lens,  for  the  Defendant,  admitted  that  the  itqu- 
fites  of  the  a&s  had  been  obferved,  but  contended  that 
this  cafe  was  not  within  the  aft,  which  did  not  apply  w 
cafes  of  lien.  Meftaer  and  Another,  Afftgmes  of  W4km} 
w.  Atkins,  ante,  381.  [The  Court  obferved  that  the  cafe 
cited  was  very  diftinguifliable,  being  merely  that  of 1 
lien  on  the  documents,  but  here  the  Defendant  had  tie 
poffeflion  of  the  (hip  itfelf,  and  the  phyfical  power  of 
fending  her  to  fea.]  tn  Hubbard  v.jobnjtone,  Wvd& 
differed  from  the  opinion  of  Lawrence  J.  in  Mofsi.  Ck- 
nod,  2  Mqfty  401.,  by  holding  that  the  incomplete  transfer 
conferred  an  inchoate  right.  But  even  if  there  be  an  abor- 
tive attempt  to  acquire  the  ownerfhip,  it  will  not  divex 
the  previous  lien.  The  bankrupt  merely  renounces  Hi 
right  to  fend  the  (hip  to  fea,  till  he  has  repaid  this  loan. 

Pellt  in  reply.'  This  is  not  a  cafe  of  lien,  butof  ab* 

folute  and  complete  .difpofal  and  (ak;:    the  laft  A 

5  «  34ft 
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34C3.  *.68.,  prohibits  all  transfers  of  (hips  that  are 
not  made  in  writing;  and  in  the  cafe  of  Rollefton  v. 
Hibbetty  both  at  law,  3  Term  Rep.  406.9  and  in  equity, 
3  Bro.  Cha.  Cal  571.,  it  has  been  decided  that  the  pof- 
feffion  of  a  veflbl  without  a  transfer  in  writing  does  not 
give  eten  a  lien. 
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Gibbs  C.  J.  This  is  an  action  of  trover,  by  the  af- 
fignees  of  a  bankrupt,  brought  to  recover  a  (hip,  to  which 
the  Defendant  makes  title.  He  fays,  I  claim  only  a 
lien,  to  retain  her  only  till  my  debt  is  paid  :  and  much 
confufion  has  arifen  by  a  loofe  reference  to  the  doctrine 
of  lien.  The  right  of  Hen  does  not  arife  out  of  any  con* 
tract  whatfoever,  but  out  of  a  right  to  hold  property  till 
die  party  claiming  the  lien  has  been  paid  for  the  opera* 
(Son  he  performs.  I  think  it  has  been  held,  that  if  a 
jferfon  agrees  to  do  the  work  for  a  fpecific  fum,  he  lofes 
his  Ken.  This  is  a  depofit  for  a  fum  lent  on  the  (hip : 
that  is  not  ftri&ly  a  lien.  But  it  is  feid  by  my  Brother 
LetUf  the  agreement  is,  that  the  (hip  (hall  be  retained 
till  the  200/.  is  paid.  Look  at  the  evidence !  What  it 
it  1  An  indorsement  on  the  bill  of  fale  ftates  that  the 
aflignment  is  made  or  concluded  as  a  lien  or  (ecurity  to 
the  Defendant  for  the  fum  of  200/.  advanced  by  him* 
and  that  the  Defendant  fliould  make  immediate  fale,  and. 
convey  the  veflel  to  a  purchafer,  and  after  repaying  him- 
felf,  pay  over  the  furplus  of  the  price.  What  agreement, 
is  to  be  inferred  from  that  ?  Why,  an  agreement  of 
mortgage,  fubjeft  to  redemption,  on  the  money  ad* 
vanced  being  repaid.  But,  no  doubt,  until  repayment. 
the  mortgagee  would,  by  the  terms  of  the  bill  of  fale, 
have  the  full  dominion  and  ufe  of  (hip.  The  intent  of 
the  regifter  ads  was,  that  no  perfon  might  have  the  ufe 
of  a  (hip,  whofe  name  might  not  be  difcovered  by  refer* 
ring  to  fome  public  document.  But  if  all  mortgagees 
might  be  ta^en  out  of  die  ftatutes,  the  ftatutes  jvquld 
become  ineffectual.  There  can  be  no  doubt,  therefore, 
Y  y  5  t  that 


646 


CASES  ik  TRINITY  TERM 


1814. 

Wilson 

v. 

Heather. 


that  if  therfc  be  an  inftrument  purporting  to  convey  the 
fhip  to  a  lender  for  fecuring  money,  the  inftrument  doing 
that  mult  purfue  all  the  requifites  of  the  regifter  a&- 
The  doubt  which  arofe  on  the  cafe  of  RUUJhm  v.  J3S- 
hert%  was,  whether  the  a£fc  might  not  be  evaded  in  conk 
quence  of  that  judgment,  by  a  mere  manual  transfer  of  a 
veflel.  To  avoid  that,  the  aft  34  G.  3.  was  pafled. 
There  is  no  doubt,  that  there  was  an  attempt  in  this  cafe 
to  transfer  the  {hip,  and  that  the  requifites  have  not  been 
complied  with ;  and  therefore  all  is  void,  which  was  in- 
tended to  be  done.  My  Brother  Lens  {ays,  admitting 
that,  nevertheless  the  Defendant  has  a  right  to  hoM  the 
(hip  till  the  terms  are  complied  with,  (viz.  of  the  pay- 
ment of  the  money  due  to  the  Defendant,)  on  which 
the  veflel  was  delivered.  But  I  do  not  think  thotc 
were  the  terms  on  which  it  was  delivered  :  we  croft 
find  thofe  terms  in  the  bill  of  fale,  which  is  an  agree- 
ment of  mortgage*  Therefore  the  Plaintiffs  are  entitled 
to  recover. 


Heath  J.  I  am  of  the  fame  opinion.  As  to  the 
do&rine  contended  for  by  the  counfel  for  the  Defendant, 
it  would  repeal  the  whole  of  the  (hip-regifter  afis.  The 
calling  it  a  lien,  will  not  make  it  fuch.  This  is  no  lien; 
it  is  a  pledge  \  and  were  we  to  make  a  pledge  of  a  fcip 
effectual,  we  (hould  repeal  the  ftatute  to  all  efleds  what- 
soever. The  mifchtef,  as  I  underftand,  was,  that  before 
this  aft,  a  practice  was  prevalent,  as  old  as  the  time  cf 
of  Wm.  3.  that  foreigners  purchafed  {hares  in  Brxtfi 
veflels,  and  traded  to  our  colonies :  to  prevent  that,  i: 
was  ena&ed,  that  no  transfer  (hould  take  efieft  for  acy 
(hare  in  a  veflel,  unlefs  all  thefe  particulars  were  fpeciW, 
as  dire&ed  by  the  ftatutes:  but  it  would  completely 
defeat  the  purpofe  of  thefe  ftatutes,  if  a  foreigner,  by  ad- 
vancing a  fum  of  money  by  way  of  mortgage,  might 
acquire  a  (hare  in  a  (hip,  of  which  he  might,  as  mort- 
gagee, 


IN  THE  FlTTY-FOURTJi  TxAH  OF  GEORGE  III. 


*47 


gagee,  fo  long  as  he  continued  fuch*  have  the  complete 
control  to  all  intents  and  purpofes. 

Chambre  J.  I  am  of  the  fame  opinion,  for  the  rea- 
sons ftated  by  my  Lord,  and  Mr.  Juftice  Heath. 

Dallas  J.  The  cafe  lies  in  a  very  narrow  compafs : 
the  queftion  was,  whether  this  was  a  mere  fecurity  for 
the  debt  due,  or  a  transfer  of  the  (hip  :  this  depends  on 
the  fa£ts  of  the  cafe.  It  is  not  a  mere  depofit  for  the 
fum  advanced,  but  an  agreement  for  the  transfer  of 
the  (hip.  The  proof  is,  that  a  bill  of  fale  is  executed : 
for  what  purpofe,  but  to  transfer  the  property  in  the 
{hip  ?  The  indorsement  {hews  it  more  ftrongly,  reciting 
that  the  intent  was,  that  the  Defendant  fliould  fell  and 
convey  the  {hip :  how  could  he  convey,  unlefs  he  had 
the  property  in  the  {hip  ?  Although,  therefore,  I  had 
fome  doubt  at  firft,  I  have  now  none  whatever,  but  that 
the  Plaintiff  is  entitled  to  recover. 

Judgment  for  the  Plaintiff. 


1814. 


The  Kino  v.  The  Sheriff  of  Middlesex,  in 
Thompson  v.  Powell. 


June  as. 


TfAUGHAN  Serjt.  had  in  Eafter  term  railed  the  {heriff 
to  return  a  writ  of  capias  ad  refpondendum>  which 
rule  expired  on  the  day  after  the  end  of  that  term. 
The  {heriff  filed  his  return  on  the  firft  day  of  this 
term,  and  Vaugian  having  fi nee  obtained  an  attachment, 
Bt/f  had  moved  to  fet  it  afide. 

Vaughan  Serjt.  now  (hewed  for  caufe,  that  in  this 

court  the  office  of  the  cujtos  brevium  being  open  during 

the  vacation  for  the  return  of  writs,  the  {heriff  was  bound 

Yy  4  to 


If  a  rule  on  the 
(heriff  to  retain 
the  writ  in  this 
court  expires  in 
vacationt  the  (he- 
riff  muft  neverthe- 
left  file  hi*  return 
in  vacation  within 
one  day  after  the 
rule  expires. 


TbtKniG 
rhe  Sheriff  o 


CASS  tm  TJtXOTTY  TI»«  - 

to  dbey  Ae  rak  when  k  «tg>ii«d,  a&d  bid  **  tW 
given  until  the  £rft  day  of   the  enfning  tern.    ft 

^  JCwjf  ▼•  «**  &*"#"  tf.&rkf  5  Ba/f,3%6>  ,The  note 

The  Sheriff  of  thereto  fubjoined .  muft  infer  to  the  prafiioe  of  dm 
court  i  for  the  Court  of  King's  Bench  l&s  no  <t£» 
brevium  office.  If  the  writ  be  aot  returned  befbietk 
firft  day  of  the  term,  the  Plaintiff  cannot  declare  on  tbt 
day,  and  the  Defendant  is  entitled  to  impark ttrthe  urn 
term* 

Beft%  contrb.  The  fheriff  is  fuppofed  to  be  piefeflt  ia 
court,  by  himfelf  or  deputy,  to  return  the  writs,  the 
rule  of  Court  Mich.  T.  1654,  /  1-  requiring  him  to  hire 
a  deputy  in  court  for  that  purpofe..  In  the  Comma 
Pleas,  therefore,  as  well  as  in  J?.  22.,  die  returning  of 
writs  is  a  thing  to  be  done  in  term,  and  the  (heriff  mnl 
have,  the  firft  day  of  term  to  return  them  in*  The  ink 
in  both  Courts  is  the  fame. 

fir  Curiam*  (After  confulting  with  the  officers,)  fl* 
rule  of  Court  B.R.  Michaelmas,  34  G.  3.  had  no  ap- 
plication to  the  cafe  cited,  nor  is  it  more  applicable  to 
die  prefent  cafe.  By  the  pra&ice  of  this  Court  the  writ 
ought,  for  the  reafon  afligned,  to  be  returned  iq  facta* 
time,  at  the  end  of  the  four  days.  The  fheruT  isooediT 
too  late. 

Rule  discharged  with  ofb. 


.     ^    hm*%%.  Croft  v.  Pitman/ 

®  %.  coal  Ae*.       TENS  Serjt  had  obtained  a  rule  mjl  to  Utofr  a  %* 
SSwIurf  nil  ti0tt  Purfuant  to  **  ftatute:39&  40 !G- 3.^.104; 

^ring-Wem   (local),  that  the  Defending  wis  a :  jtarftd'^fi**'* 

doUttXoark,  and 

*&<$«»**!?  a  ctmattog-hmifo  mZtndoth  for  the  purpofe*  of  hit  tr*dc,  fcfb  1»  f+ 

Jjhood in  Undon  within  the  Cfcuxt  of  CcwfeiA»e*«dr * >  **•  wl   « • > >" •   •'• 

'     '  . -.  .  '  lhelibood 
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Ivelihood  ia- London?  Ht  was  a  *oa!-merclmn,  tut — 
his  dwelling-hoof*  and  wharf  were  in  Soutbwark,  bat 
he  alfo  purfued  his  trade  at  Horfeford  Buildings,  in  the 
city  of  London,  and  there  contracted  the  debt  for  which 
this  aSion  was  brought.  He  occupied  there  half  of  a 
eounting-houie*  and  paid  a  moiety  of  the  rent. 

Shepherd*  Solicitor-General,  againft  this  rule,  urged 
that  the  Defendant's  coal-wharf  in  Southward  was  the 
place  where  he  principally  and  fobftantially  carried  on 
his  trade  and  refided,  though  he  had  this  counting-houfe 
in  London.  In  many  inftances  perfons  who  trade  in 
London  are  yet  not  within  the  a£t.  Miller  v.  Williams* 
S  Efp.  19. ;  Gray  r.  Cook,  8  Baft,  336.  \  Skinner  y.  Da- 
te/, ante,  ii.  196. 

'  The  Court  flopped  Lens,  who  would  have  Supported 
his  rule. 

Gibbs  C.  J.  We  think  there  is  no  ground  for  refitting 
this  motion.  All  the  ingenuity  that  has  been  exercifed 
cannot  point  out  a  diftin&ion  between  a  perfon  who 
rents  a  ftall  for  a  whole  year,  and  a  perfon  who  rents  a 
part  of  a  counting  houfe  for  the  fame  period,  for  the 
purposes  6i  the  buGnefs  he  carries  on. 

Rule  abfolute. 


i'S 


m 


Wynn^  v.  Clarke,  Clerk.  June%$. 

*OPS  wj^an.aaion  for  non  refidence.  .  The  Plaintiff     if*  Plaintiff 

Uied  out  his  writ  returnable  in  Trinity  term  1813,  declare*  after  two 
•  ~     \  •  .  '  t      terms  from  the 

and  entered  an  appearance  for  the  Defendant,  and  while  ttrm  \n  wbkh  the 

writ  U  returnable* 
the  Court  wig  fct  afidc  the  decUritioa, 
Bat  sot  the  procefc,  for  the  caufc  is.aheady  outqf.cowfr 

the 


Wynne 
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the  bilk  for  the  relief  of  the  clergy  were  pending  m  p* 
liament,  foroe  of  the  prelates  having  reprobated  the 
Plaintiff's  pra&tce  of  proceeding  to  deliver  declarations  I 
Gl£UI*  Clerk,  pending  thofe  bilk,  he  abftatned  from  delivering  tbe  de* 
.clararion  in  the  prefent  cafe  until  the  4th  of  June  1814, 
when  it  was  delivered,  accompanied  with  a  notice  0  I 
plead  thereto  within  the  firft  four  days  of  Trinity  term. 

Lens  Serjt  had  obtained  a  rule  mfi  to  fet  afide  all  pro- 
ceedings in  this  caufe,  comprifing  the  writ,  for  intgo- 
larity  in  having  delivered  the  declaration  after  two  terms 
had  expired. 

Shepherd,  Solicitor-General,  oppofed  the  rule,  00  the 
ground  that  the  Defendant  was  not  aggrieved.  The  Plain- 
tiff was  out  of  court  in  the  third  term  after  that  in  which 
kthe  writ  was  returnable,  for  want  of  a  declaration;  when 
he  delivered  his  declaration  it  was  therefore  a  nullity 
not  being  fupported  by  any  exifting  writ ;  and  asiuM 
not  appear  that  the  Plaintiff  would  have  taken  any  fa- 
ther fteps  upon  his  declaration,  the  Defendant  migk 
fafely  have  neglefted  it,  and  therefore  was  applying  fa 
•the  interference  of  the  Court  without  any  neceffity  * 
any  reafonable  ground.  At  all  events  the  irregobrtf 
in  the  laft  ftep  of  the  caufe  was  no  ground  for  feting 
afide  the  previous  proceedings,  which  were  regular  whs 
they  were  instituted,  but  had  now  become  a  nullity. 

The  Court  held  that  the  Defendant  could  not  safer 
thefe  circumftances  have  figned  a  judgment  of  mp* 
immediately  before  the  delivery  of  the  declaration,  fa 
the  caufe  had  then  died  a  natural  death,  and  was  deaa 
in  the  fame  date  as  if  it  had  become  extinft  by  a  plea  is 
abatement :  neither  party  was  entitled  to  receive  a? 
cofts  from  the  other.  The  Court  therefore  would  not 
make  any  order  as  to  the  previous  proceedings:  *e 
13  ^ 
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only  thing  o£  which  the  Defendant  had  to  complain,  was  1814. 

of  the  delivery  of  a  declaration,  fupported  by  no  prece- 
dent procefs ;  but  he  was  entitled  to  come  to  the  court 


Wynne 

v. 

to  complain  of  that.    The  rule,  therefore,  muit  be  ab-    Clakk*  Clerk, 
folute  to  fet  afide  the  declaration  with  cofts. 


GROJAN  V.  LEE.  June  44. 

rrHIS  was  a  motion  to  fet  afide  a  writ  of  capias  for  ir-      If  the  year  of 
regularity  in  the  Engltfb  notice,  wherein  the  month,  ?urJ^  »  ***! 
and  day  of  the  month,  on  which  the  Defendant  was  not5c*  atAe foot 
warned  to  appear,  were  ftated  in  words  at  length,  but  the  <*f  common  pro- 
year  of  our  Lord  was  expreffed  in  figures.    The  cafe  ^reffed"!  words 
was  twice  fpoken  to  by  Pell  Serjt.  againft  the  rule,  who  at  length,  as  well 
cited  the  Weavers'  Company  q.t.  T.  Forrefi,  a  Str.  1232,  "^  month  and 
Elliot  v,  Parrott,    Barnes,  425.    and  Steel  v.  Campbell,      Ylembie  &#  jt 
ante,  i.  424.  and  argued  that  Pinerov*  Hud/on,  1  Maule  if  is  neceflary  to  Hate 
&/w.  119.  was  diftinguifliable,  becaufe  there  every  part     c  ?**' 
of  the  date  was  in  figures. 

Vaughan  Serjt,  in  fupport  of  the  rule,  fuggefted  that 
the  Court  of  King's  Bench  had  overruled  Pinero  v.  Hud^ 
fin,  and  urged  that  there  was  a  wide  difference  between 
the  putting  no  year  at  all,  which  might  be  £ood,  and  the 
putting  the  year  in  figures. 

The  cafe  flood  over  for  inquiry  into  the  practice  of  the 
Court  of  King's  Bench. 

Gibbs  C.  J.  This  was  an  application  to  fet  afide 
proceedings,  becaufe  the  year  in  the  Englijb  notice  was 
not  written  in  words  at  length.  Many  cafes  were  cited 
here ;  one  in  this  court,  in  which  the  queftion  occurred, 
but  the  cafe  went  off  on  a  collateral  point.  My  Brother 
Heath  has  enquired  of  the  Court  of  King's  Bench,  and  it 

has 
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his  been  there  decided  in  more  than  one  cafe  (a),  that 
both  the  month  and  the  year  mult  be  written  in  words  at 
length ;  and  that  though  the  month  be  written  at  leurf, 
yet  if  the  year  be  in  figures,  it  is  bad.  Suppofing  tbt 
the  ftatute  does  not  require  the  year  to  be  add&i,  al- 
though the  blank  if  ft  in  the  form  given  4>y  the  act  may 
as  well  be  intended  for  the  year  as  for  the  month,  yet  if 
the  year  is  added,  the  year  is  a  qualification  of  tfc 
month ;  and  therefore  th£  year  muft  be  exprefied  is 
words  as  well  as  the  month*  Confequently  we  thini, 
that  upon  the  reafon  of  the  thing,  as  well  as  upon  au&> 
rity,  the  fervice  of  the  writ,  not  the  writ  itfelf,  (for  th? 
writ  is  right,  and  the  Englifb  notice  only  is  wrong ;)  is 
bad,  and  the  rule  muft  be  altered  accordingly :  and  as 
the  rule  was  drawn  up  for  fetting  afide  the  writ,  it  be- 
came neceflary  for  the  Plaintiff  to  appear  and  defend  in 
writ,  which  is  not  vicious,  and  therefore  the  Defendant 
is  notentitled  to  his  cods. 

Rule  abfolute  to  fet  afide  the  ferrke  of 
the  writ  of  capias  ad  rtfpndenbm 
upon  payment  of  cofts. 

(a)  The  following  note  was  and  month  in  the  notice  wen  ■ 

communicated  to  this  Court  by  words  at  length*  and  the  year  ■ 

Bayley  J.  figures.    The  Court  did  not  fa 

In  Williams  ▼.  Jaj*  Hilary  afide  the  writ,  but  merdjr  tk 

terra  1814,  the  Court  of  King's  fervice.— r> 
Bench  held  the  fervice  of  the        The  cafe  in  S/r.  isja*  ** 

proceft  irregular  where  the  day  cited. 


juMt%$.  _   Docker  */.  King, 

]  fhsi+J,     A  plea  in  abate-  *T"HE  Defendant  pleaded  in  abatement  as  follows, 

/  w»»ft^  And  he  againft  whom  tliePlaintift  have  iffoedrheir 

£/  { -*       by  alleging  that 

'  "  '    the  Defendant,      original  writ  by  the  name  of  Wilhughbj  King>  in  his  p»- 
ftyKhg  him  by  his  * 

real  Chriftian  names  comes,  Jtc 
And  it  muft  alio  jive  his  real  furname* 
r.u-irA  pet 
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per  perfon  comes,  and  pleads  that  he  was  baptized  by 
the  name  of  We/byf  to  wit,  at  London^  and  by  the 
Chriftian  name  of  Welby  hath  always  fince  his  baptifm 
hitherto  been  called  or  known,  without  this,  that  the 
faid  Welby  now  is,  or  at  the  time  of  fuing  forth  of  the 
faid  writ,  or  ever  before,  was,  or  ever  fince  hath  been, 
known  by  the  ChriJHan  name  of  Wilhmghby.  The  Plain- 
tiffs demurred,  and  afligned  for  caufes,  that  the  Defend- 
ant had  admitted  that  he  was  the  perfon  named  and 
fued,  and  that  he  had  not  commenced  his  plea  with  the 
words,  «  and  Welby  King>  againft  whom  the  Plaintiffs  have 
iflued  their  original  writ,"  &c.  in  the  ufual  and  known 
mode  of  pleading  a  plea  in  abatement;  and  alfo  that  the 
plea  only  dated  that  the  Defendant  was  called  or  known 
by  the  name  of  Welby  ,  and  not  that  he  was  called  and 
known ;  and  alfo  for  that  the  plea  did  not  fet  out  the 
furname  as  well  as  the  Chriilian  name  of  the  Defendant, 
as  it  ought  to  do* 

Beft  Serjt,  in  fupport  of  the  demurrer,  cited  Haworth 
y.  Spraggs,  8  T.  R.  515.  as  decifiye  in  favour  of  the  laft 
©bje&ion.     # 

Vaughan  Serjt.  contrk. 

The  Court  were  clear  that  the  Plaintiff  was  entitled  to 
judgment. 

Judgment  rejpondeat  oufter  (a). 

(a)  Peake  v.  Davis.  ^13.  Maj  19, 

The  Defendant   pleaded  in    for  that  the  Defendant  had  ad-     A  Defendant  ean- 
abatement  in  the  fame  terms  as     mitted  himfelf  .to  be  the  perfon  not  in  this  court 
in  the  cafe  of  Docker  v.  Xhtg,    fued  by  the  name,  of  Jb^.and  now  plead  in  abater 
and  prayed  judgment  of  the  writ,     that  his  furname  was  not  (hewn  n)cntito.th^  orir 
The  Plaintiff  fpecially  demurred,    with  certainty.     Sellon  Serjt.,  in  g£i  will  not 

.     .  grant  him  oyer. 

A  Defendant  who  pleads  a  mtfnomer  in  abatement  mail  come  and  appear  by  bis  right 
fame,  and  not  by  the  defcription  «  he  who  is  fued." 

And  he  muft  (hew  his  furname  with  certainty. 
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Piaxe          tbpport  of  the  demurrer:  There  writt  except  mact&wkrelk 

v.              is  a  fundamental  objection  to  this  Defendant  wHhes  to  take  adr» 

Davis.          plea*  on  grounds  of  general  de-  tage  of  a  variance  between  tk 

murrer :  it  is  a  plea  to  the  ori-  writ  and  the  declaration,  &W; 

gioal  writ,  and  the  Defendant  PfeotVr,  and  he  who  by  the  writ 

prays  judgment  of  the  writ.  That  afbreuud  is  named  C  cone  iod 

cannot  be  done  without  craving  pleads,  &c.     The  cafe  in  %  II 

oyer  of  the  writ,  which  will  not  515.  Hovoartb  v.  Spraggh  ra 

now  be  given,  and  therefore  the  decided  without  reference  to  at 

Defendant  cannot  at  this  day  of   the  old    cafes.    The  fata 

have  a  plea  in  abatement  to  the  u  and  be,  who,"  fcciswya- 

writ,  in  this  court:  he  may  plead  tiem. 

in  abatement  to  the  declaration.  The  Court,  on  the  astkodtj 

Shepherd  Serjt*  contra.     It  is  of  Howarth  v.  Spraggs,  gw 

not  Decenary  to  have  oyer  of  the  judgment  for  the  Runtft 


1814. 


Connor  v.  Smtthe. 

June  a 7. 
If  a  (hip-owner  QOVENANT  on  a  charter-party,  whereby  thePfa* 

C0VeDan  aVo  ^d  tiff  covenanted  **  *»*  fciP»  Ae  Wbi*f  ftouId  ^ 

therewith  proceed  and  fail  with  the  firft  convojr  for  Oporto,  and  there  it- 
with  the  firft         ce}ye  a  cargo  of  wines  and  cork,  and  therewith  proceed 

^MMhr         ***  Ae  firft  C0BfO7  **  ftottU  M  from  <***  fe 
England  14  v*ork.  England  14  working  days  after  the  veffel  was  ready  to 

^d*7"  "re^Id1115    tokC    °n    b°ard    her    CarB°  *     and     *e    ^^'k^  * 

to  loadTand  the    lighter,  covenanted  to  (hip,  on  the  veffel's  difchargb^: 
freighter  cove-       her  outward  cargo  at  Oporto,  a  cargo  of  wines  and  cori, 

tifetch  herdwhh-  and  t0  difPatch  her  to  Join  ™d  fail  ^^  *«  firft  conW? 

in  i4  days  after  for  England f  within  1 4  working  days  after  (he  ftooM  bt 

notice  that  Ae  is  re^j  t0  receive  her  cargo,  and  to  difcharge  her  cargo  k 

hb  declared  that  London*  and  that,  within  the  lay-days,  or  days  of  denw- 

the  (hip  may  be  rage  thereinafter  granted  \  and  it  was  declared  lawful  fa 

detained  15  days    the  freighter  to  detain  the  veffel  i  c  running  days  more,  * 
on  demurrage :  °  u 

the  freighter,  on     demurrage,  if  required,  at  four  guineas  per  day:  a* 

detaining  her  on     Plaintiff  averred  performance,  and   alleged  for  broA 

i^and^  firft>  **  aftCT  the  *V*  ™**  *  °/"*<>  0D  *  -C" 
ing  for  the  lame,  is 

in  the  fame  condition  at  the  end  of  that  timet  in  which  he  would  otherwifc  bteka 
at  the  end  of  the  14  days* 

r*0j 
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February  1810,  notice  was  given  to  the  freighter's  corre- 
fpondents  there  that  the  veflel  was  ready  to  take  her  cargo, 
and  that  the  freighter  detained  her  for  lading  at  Oporto 
14  working  days  after  that  notice,  and,  after  the  ex- 
piration of  the  14  days,  detained  her  there  15  running 
days  more  on  demurrage ;  but  that  he  had  not  paid  the 
Plaintiff  the  four  guineas  per  day;  and  for  a  further 
breach,  that  the  Defendant  did  not  (hip  a  cargo,  and 
difpatch  the  veflel  to  join  and  fail  with  the  firft  convoy 
for  England  within  14  working  days  after  fhe  was  ready 
to  receive  her  cargo,  and  notice  thereof  had  been  given, 
or  within  the  lay-days  or  days  of  demurrage  in  the 
charter-party  granted,  but  detained  her  in  the  loading  and 
difpatch  thereof  at  Oporto  for  a  further  fpace  of  38  days. 
The  Defendant  fuffered  judgment  by  default;  and 
on  the  execution  of  a  writ  of  inquiry,  it  was  proved 
that  the  Nimble,  on  the  2d  February  18 10,  completed  her 
unloading  in  Oporto,  and  gave  notice  to  the  Defendant's 
agents  that  flie  was  ready  to  receive  her  cargo  under  the 
charter-party :  the  next  convoy  after  that  notice  failed 
on  the  23d  of  February,  and  four  holidays  occurred  be- 
tween the  2d  and  23d  :  the  Defendant's  agent  began  to 
load  in  March,  and  completed  the  cargo  upon  the  1 4th 
April:  no  convoy  failed  from  Oporto  after  the  23d  of 
February f  until  the  16th  April,  when  the  Nimble  failed 
with  the  convoy.  The  Plaintiff  fought  to  recover  the 
ftipulated  four  guineas  a-day  for  the  15  running  days  of 
demurrage,  and  a  compenfation,  (and,  if  due,  four  guineas 
a-day  was  admitted  to  be  reafonable)  for  the  38  days  fur- 
ther detention  up  to  and  inclufive  of  the  14th  of  April, 
when  the  veflel  completed  her  loading,  amounting  to  222/. 
The  Defendant  contended  that  he  was  liable  to  the  15 
days  of  demurrage  only.  A  verdift  was  taken  for  the 
Plaintiff  for  222/.  izr.  by  confent,  fubje&  to  be  reduced 
if  the  Court  (hould  fee  fit. 

Befi 
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1814.  Befi  SerjL  had  accordingly  obtained  a  rule  mfc  mi 

Conn  Vaughan  Serjt.  would  have  (hewn  caufe  j  but  the  Coot 

„.  expreffed  fo  ftrong  an  opinion  that  he  declined  toargu 

SuvTin.  the  point. 

Per  Curiam.  Thefe  covenants,  of  the  owner  for  (fl- 
ing, and  of  the  freighter  for  difpatching  the  fliip,  withii 
die  14  days,  are  qualified  by  a  mutual  agreement  tbt 
the  freighter  may  detain  the  {hip  15  days  longer,  * 
paying  four  guineas  per  day  demurrage.  Since  a 
freighter  avails  himfelf  of  this  permiffion,  the  15  (bn 
are  to  be  added  to  the  14,  and  the  parties  are  in  the 
fame  condition  at  the  end  of  tfce  15  additional  days,  * 
they  would  otherwtfe  have  been  in  at  the  end  of  tic 
14  days.  The  (hip  does  fail  with  the  firft  con?oy  afer 
the  15  days,  which  is  all  that  the  charty-party  requires. 

Rule  abfohfe 


«  (IN  THE  EXCHEQUER-CHAMBER.) 

June%%.  JOHNES   V.  JoHHES. 

Upontheaffinn-  JijHfNTON,  W.  S.9  moved  that  ioteieft  up  to  k 
judgment  for  da-  t"ne  °*  *e  aflkmance  in  error  might  be  compel 

mages  affefled  on    upon  the  damages,  4000/.  and  upwards,  afleled  by  t 

bi^hlfoTti  jnrj'  up€to  a  ^W*"011  of  breact*«*i  ««•«  *■  *** 
condition  of  a  8  &  9  W.  3.,  of  the  condition  of  a  bond,  giiea  in  tk 
bond,  under  8  *    penal  fum  of  15,000/.,  to  indemnify  the  Phiadf  fc* 

th* o^n^m'L  **  tide  of  certain  P"6™  to  *»  *****  ** ^ 

gram  intereft  upon  penalty  the  Plaintiff  had  recovered  judgment  it  debt  is 
the  danuges  up  Ae  ^^  of  Ki  >g  Bench  ^  deBmrwn  ^  wUl 
to  the  time  of  .  . 

affirmance.  penalty,  he  faid,  was  the  legal  debt,  for  which  tbejodf- 

ment  was  entered,  and  die  Court  might  therefore  gfe 
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Jmereft  by  way  of  damages,  out  of  the  penalty.    He         .1814. 


admitted  he  had  found  no  cafe  in  point. 


JOHMXS 


Pari,  contrk*  Johhes. 

"The  Court  held  that  the  ftatutc  8  &  9  W.  3.  /.  1 1./  8. 
limited  the  execution  to  the  damages  aflefled  by  the  jury, 
and  they  refufed  die  application. 

Rule  refufed. 


*■* 


t?ETO  *.  BlADBS.  Junetl. 

A  SSUMPSIT.    The  fecond  count  dated  that  in  con-      The  law  raifet 

fideration  that  the  Plaintiff  would  buy  260  chaldrons  MJ^plielj^ 

of  foil,  the  Defendant  undertook  that  he  did  not  know  felling  goods  taken 

he  had  not  a  good  right  to  fell  the  foil,  and  averred  for  in  execution,  that 

breach,  that  he'did  know  he  had  not  a  good  right  to  fell  Jaf^Ude^ 

the  foil.     tJpon  the  trial  at  the  \Vejiminfier  fittings  after  tute  of  title  to  the 

Hilary  term  1814,  before  Gibbs  C.  J.,  it  was  proved  that  &°^* 

the  foil  in  quefhon  had  belonged  to  a  trader,  againft  founded  on  the 

whom  a  commiflion  of  bankrupt  had  iffued ;  it  had  been  implied  promife 

takeh  in  execution,  and  was  fold  by  the  flieriff.    The  J|jjjj^rf 

au£kioneer«  who  (old  it,  did  not  communicate  to  the  know  his  title  to 

bidders  that  there  was  a  difpute  refpeding  the  title  to  Jhem  waa  bld» lt 

the  foil :  he  afterwards  told  the  Plaintiff,  if  he  thought  the  vendo/wasa 

tfeere  was  any  remedy,  he  ihould  give  the  Defendant  no*  fheriff's  auo 

tipe  to  retain  die  money-,  the  Plaintiff  gave  no  notice,  ^Se^j^p 

aad  therefore  the  auctioneer  paid  it  over.    A  meffenger  to  give  him  a 

ctf  the  commiffioners  of  bankrupt  was  in  pofleffion  of  the  written  notice  not 

«  r    «      *  t        »»  1  .     to  pay  over  the 

bankrupt's  property  at  the  time  of  the  fale.    Upon  this  pr^^  and  that 

CQunt  the  jury  found  a  verdi£fc  for  the  Plaintiff.  the  Plaintiff  hav- 

ing omitted  to  giv* 
fuch  notice,  the 
t  V*u$b*fi  Sffrjt.  in  tBts  term  obtained  a  rule  *j£to  fet  Defendant  paid 

aide  the  verdid,  and  enter  a  nonfuit,  upon  the  ground  over. 
Vol*  V.  Zz  that 


Peto 
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that  the  auctioneer  having  paid  over  the  pike  of  the  foil, 
no  a£kioa  could  be  maintained  againft  him. 

Beft  Serjt.  now  {hewed  caufe.  The  objefHon  tbt 
the  Iheriff  has  paid  over  the  money,  it  wholly  horS- 
cable  to  this  verdi&,  which  is  found  on  die  count  {or  2 
deceit.  There  was  evidence  for  the  jury,  and  they  fait 
found  thereon  that  the  Defendant  proceeded  to  fell  i& 
the  knowledge  that  he  was  improperly  felling,  and  est 
cealed  that  fa&  from  the  buyer,  adly,  If  the  paps: 
over  could  at  all  conftitute  a  defence,  yet  it  can  be » 
defence  where  the  payment  over  has  been  made  with  tie 
Defendant's  full  knowledge  of  the  fads:  no  principle 
warrants  the  (hfriff  in  requiring  from  die  Plaintiffs 
•written  notice  or  demand  for  his  doing  that  which  toe 
law  bound  him  to  do.  This  would  anfwer  the  objecfe 
even  if  the  verdidfc  had  been  on  the  count  for  mowjW 
and  received. 

Vaughan  Serjt.,  in  fupport  of  his  rule.  The  Coot 
would  indefinitely  enlarge  the  time  for  a  iheriff  to  make 
his  return,  if  the  parties  claiming  the  property  woali 
not  interplead  or  indemnify  him.  Here  the  Iheriff 
{dies  to  the  Plaintiff  to  give  him  a  requeft  not  to  pay 
over,  and  the  Plaintiff  refutes  fo  to  do,  after  which,  a* 
the  payment  over,  the  Plaintiff  cannot  maintain  his  ac- 
tion* Pond  v..  Underwood,  1  Ld.  Rajm.  1210.  &«* 
away  v.  Hurdy  4  T.  R.  554.  Campbell?.  Hall,  there  aid 
in  note,  and  Sadler  v.  Evans,  4  Burr.  1984.  Since, 
therefore,  it  is  by  the  Plaintiff's  own  default  that  the 
money  has  been  paid  over,  the  Defendant  is  entitled 
either  to  a  nonfuit,  or  to  reduce  the  verdift  to  mere* 
minal  damages. 

Gibbs  C.  J.    The  obje£Hon  is,  that  the  (heriffhifiog 

having  paid  over  the  money,  the  Plaintiff  is  not  entitled 

10*  » 
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to  recover  it  back,  on  the  principle  that  where  the  agent 
has  received  money  and  paid  it  over  to  his  principal,  there 
the  a&ion  will  not  lie :  I  fliould  have  held  in  this  cafe, 
that  ah  a£tion  for  money  had  and  received  did  not  lie :  Blades. 
but  wtet  is  this  aftion  i  It  is  an  a&ion  againft  an 
auctioneer,  uponfe  promife  that  he  did  not  know  that  he 
had  no  right  to  fell  the  goods :  the  audioneer  dated  that 
he  did  know  it,  but  that  the  fa&  was  notorious :  the  jury 
therefore  heard  him  confefs,  that  he  knew  of  the  claim 
of  the  affignees,  and  that  he  never  mentioned  it.  But 
what  would  be  the  cffeft  of  holding  that  this  a£tion  could 
not  be  maintained  by  the  Defendant  on  the  ground  that 
the  Defendant  had  paid  over  the  money  ?  In  thofc  cafes  to 
which  the  rule  whereoil  the  counfel  for  the  Defendant  re- 
lics is  applicable,  the  Defendant  points  out  to  the  Plain- 
tiff another  Defendant  to  whom  he  has  paid  over,  and 
*hom  the  Plaintiff  may  fue ;  but  the  Plaintiff  in  this  cafe 
can  fue  no  one  elfe  than  the  Defendant.  It  does  not  ap^ 
pear  that  the  Plaintiff  in  the  execution  knew  of  the  com- 
miffion  and  bankruptcy ;  and  therefore  if  the  a£tion  lay 
not  againft  the  auctioneer,  it  might  not  lie  againft  any 
one.  As  to  nominal  damages,  I  cannot  agree  with  the 
counfel  for  the  Defendant :  for  if  the  a&ion  lies  at  all, 
it  lies  upon  the  ground  that  the  Defendant  has  been  de- 
ceived, and  is  the  worfe  for  the  deceit ;  and  if,  therefore, 
he  is  entitled  to  recover  any  thing,  he  is  entitled  to  re- 
cover to  the  extent  to  which  he  has  been  damnified  by  the 
deception.  We  are  all  therefore  of  opinion  that  the  rule 
muabe 

Difcharged, 
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Stars*  HlBBERT  V.  FOX. 

The  Court  win     ASSUMPSIT  for  goods  fold  and  delivered.    Plea,* 
not  fend  a  taxation  -*^  »  «  .    '  .  » 

tack  to  the  pro-  to  1  a/.f  a  tender,  and  payment  into  court,  as  to  Ae 

thonotaryto  tax     refidue,  non  ajfumpjity   which  laft  iflue  the  Defendant 

for  the  b&ad&t  eftabli(hed  by  proof  of  his  infancy  5  but  upon  the  plead 

•     mm  ajfompjitt  tender  the  Plaintiff  recovered  a  verdift,  and  is.  damages, 

where  the  Plain-    and  took  the  1 2/.  out  of  court.     The  prothonotary  ha* 

on'aSthff  anf0*  fag  ^^ ful1  co*8  for  **  *lakltiff'  V  ^n*-  had  *■ 

hat  entitled  him-    tained  a  rule  rtifi  that  he  fnight  review  his  taxation; 
fctf  to  the  general   againft  which  Vaughan  Serjt.  now  (hewed  for  caufe,  that 


coftsof  the  caufe. 


the  only  cofts  which  could  have  been  taxed  for  the  De- 
fendant could  not  exceed  a  few  (hillings,  viz.  the  cofts  of 
pleading  non  affumpjit^  and  the  Defendant  had  not  thoogta 
fit  to  take  out  a  rule  to  be  prefent  at  the  taxation  of 
cofts* 

Tbt  Court  held  tfcat  the  Plaintiff  was  entitled  to  tk 
general  cofts,  and  the  prothonotary  could  not  try  the 
caufe  over  again,  and  fpUt  the  evidence,  a*  applicable  » 
the  feveral  counts  j  and  as  the  utmoft  to  which  the  De- 
fendant could  have  been  entitled,  would  have  been  a  lev 
(hillings  for  the  cofts  of  the  plemdinga  of  the  iflue  found 
for  him,  they  would  not,  for  fo  (mail  a  matter,  open  tie 
taxation. 

RnlereWM. 
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1814. 

Pinder,  Demandant;    Meredith,   Tenant;  /wwao. 

Baker,  Vouchee. 

'T'HE  deed  to  lead  the  ufes  of  a  recovery  conveyed  all    Recorayamend- 

the  grantor's  eftate  in  the  manor  of  Henbury,  or  19  *  hl*Uh*  *e 
.**      x  .  *  greater  compna- 

the  panfli  of  lveJlbury-upon-Trym>  or  elfewhere  in  tjbe  fog  diftria  to  th* 

county  of  Gloucefter.    The  recovery  comprifed  only  lands  **"*  c^mp™**1* 

"in  Redland  in  Weflbury-upon-Trym?     Redland  wae  a 

hamlet  within  the  parifli  of  Wefibury%  and  mod  of  the 

lands  conveyed  were  within  that  hamlet,  but   it  was 

doubtful  as  to  fome  part  whether  it  was  not  in  Weflbury% 

without  that  hamlet.     Hey  wood  Serjt.   Upon  an  affidavit 

of  thefe  grounds,  and  of  an  intention  to  pafs  all  the  eftate, 

was  permitted  to  amend  by  fubftituting  "  apd"  for  Cl  in* 

Weftburj. 


•  Paul,  Vouchee.  J"**  *?• 


JfAUGHAN Serjt.  moved  that  a  recovery  might  pafe,      The  Court  will 

which  had  been  pbje&ed  to  on  the  ground  that  the  permit  no  devia- 
affidavit  of  the  caption  of  the  acknowledgment  of  the  ^^hvm^* 
wife  was,  that  Hannah  Paul  freely  and  voluntarily  con*  caption  of  the  ae*  v 

fented  to  acknowledge  the:  fame,  inftead  of  confented  to  knowledgmait  of 

a  recovery  by  a 

and  acknowledged  the  fame.  feme  covert. 

That «  confented 

The  Court  faid,  they  had  laid  It  down  as  a  rule  never  ££*&  of  « con- 
to  permit  a  deviation  from  the  regular  form  of  the  words ;  fented  to  and  ac- 
but  they  permitted  the  recovery  **pafs  wfato  a  con-eft  **£&&*•"* 
affidavit  fhould  be  produced  of  the  caption,  and  of  tb$ 
parties  being  (till  alive* 
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T814. 

June  19.  Evans  v.  Senor. 

The  Court  will  THHE  parties  had  by  their  refpe&ive  eounfel  agreed  at 

amend  an  order  of         nifi  prius  to  enter  into  a  rule  of  court  that  thelfc 
reference  at  ntf       -,-,.-„  .,.  ,«...» 

fritu,  made  a  role  fendant  lhould  tell  certain  premifes  to  the  Plaintiff  at  1 

of  court,  by  in-      valuation:  an  order  of  ntfi  prius  was  accordingly  dim 

ttdtaum   UP»  but  lt  cont^ned  no  agreement  that  the  Defends 
incident  to  the        lhould  make  a  good  title  to  the  premifes,  or  execute  am 

Ibbaanceofthe      conveyance.    The  Defendant  afterward  difclaimed  k 
agreement  be-  *  ,      e  r  •_  ,  .  ,         _,      c  .  ,  . 

tween  the  parties,  agreement,  and  refuted  to  make  a  title.    Lens  Serjt.ua 

/  a   •       /  on  a  former  day  obtained  a  rule  ntfi  to  amend  this  order 

y^  of  ntfi  prius  by  inferring  the  words,  *  that  the  Defi- 

ant lhould  make  a  good  title,  and  execute  a  conveyance 
of  the  premifes." 

Bifl  Serjt.  now  (hewed  caufe,  and  contended  that  al- 
though the  Defendant  could  not  now  fet  afide  the  onto 
of  reference,  yet  that  both  parties  muft  abide  by  it  in  the 
very  terms  in  which  it  was  agreed  toj  and  if  there«s 
any  defeft  in  the  contract,  the  Defendant  might  oak 
his  reft  on  it,  and  had  a  right  to  fay,  fuch  was  theonJj 
ordet  he  ever  had  agreed  to,  or  did  agree  to;  sod  site 
the  Judge  who  tried  the  caufe,  nor  the  Court,  had  ps 
►  to  vary  his  contract  by  altering  the  rule* 

* 

Gxbbs  C.  J.  We  think  tjie  amendment  may  be  made: 
the  Court  are  in  poffeflion  of  the  order,  by  it*  har^ 
been  made  a  rule  of  the  Court.  Hey  cannot  add  any 
thing  which  Requires  the  confent  of  the  parties,  bnt  they 
can  add  that  which  the  parties  in  the  legal  efleftof  to 
contract  aflented  to;  and  we  do  not  think  we  ntfhj 
very  wide  ftretch  of  authority,  in  faying,  that  if  the  nk 
is,  that  the  Plaintiff  (hall  become  purchafer  of  the  p- 
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mifes  upon  payment  of  the  price  named,  it  involves  the 
term  that  the  vendor  (hall  convey  to  him  that  for  which 
he  is  to  pay  the  money. 

Rule  abfolute. 


Wm.  Lowe  v.  Galloway.  Timet). 

HTHE  "bail  made  an  affidavit  of  their  fufficiency  entitled  If  in  the  bail- 
in  a  caufe  of  John  Ltnve  v.  Galloway,  and  the  affidavit  ^^^t,tbi 
of  the  acknowledgment  bore  the  fame  title  $  no  notice  of  named,  k  isfuffi- 
exception  had  been  given,  and  they  entered  into  a  recog*  c*ent»  though  in 
nizance  of  bail  in  this  caufe  of  William  Lowe  v.  Galloway*  the  faffi^,™  ^ 
The  Plaintiffs  had  fuppofed  that  under  thcfe  circum-  the  bail  and  of  the 

(lances  no  bail  above  had  been  perfe£ed  in  the  caufe.  acknowledgment 

of  the  bail,  the 
and  were  therefore  for  fuing  on  the  bail-bond,  cau£  ^  m\fn9n]^t 

Shepherd,  Solicitor-General,  had  obtained  a  rule  nifi  to 
ftay  proceedings  on  the  bail-bond,  againft  which 

Befi  Serjt.  now  fliewed  caufe,  contending  that  the 
affidavits  were  not  affidavits  in  the  caufe,  and  therefore 
there  was  no  bail  in  the  caufe. 

Shepherd  urged,  that  admitting  the  premifes,  thef  were 
immaterial,  fince  the  fubfequent  a&  of  giving  the  re- 
cognizance was  in  the  right  caufe,  and  the  bail  had  not 
been  excepted  to. 

Per  Curiam.  This  affidavit  of  the  fufficifcncy  of  the 
bail  is  not  on  the  files  of  the  court ;  it  is  made  provifion- 
ally  in  cafe  it  fiiould  be  wanted,  and  when  it  is  not 
wanted  as  an  affidavit,  it  is  ufed  as  a  notice.  Here 
was  no  effe&ual  exception,  and  therefore  there  was  no 
occafion  for  it  to  be  ufed.. 

Rule  abfolute. 
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Jwu  **•  Young  v.  Wilson. 

Awritfuedout  HTHE  Plaintiff  had  in  Eafttx  term  fued  oat  a n* 

be  ^TSfAir      l*fte'd  of  HUv* tcrm  by lhe  *** C,J'  MaK^L 

y  pitceding  term.      The  fervice  of  it  upon  the  Defendant  had  been  ekiiy 
irregular.    The  declaration  was  delivered  after  the  Ere 
four  days  of  the  prefent  term.     Onflow  Serjt  had  ot 
»  tained  a  rule  i»^  to  fet  afide  the  writ  and  fubfeqaeci 

proceedings,  upon  the  ground  that  this  was  a  defecfre 
procefs,  being  tefted  of  a  term  precedent  to  the  term  in 
which  it  was  fued  out,  and  -that  a  defed  in  procet 
could  not  be  waved.  Taylor  v.  Phillips,  3  Eafit  ijj.j 
Goodwin  q.  t.  v«  Parry,  */\  2*.  R.  577. 

Beft  Serjt.  contra.    There  is  no  defe6  in  the  proms 

r.  .  tad  the  irregularity  in  the  fervice  is  waved,  beczofe  the 

Defendant  did  not  apply  to  fet  it  afide  in  the  lame  tern 

.  in  which  it  was  ferved.     At  all  events,  the  Defendant 

tule  prays  for  too  much  in  praying  to  quafh  the  writ 

Onjlovj  in  fupport  of  his  rule,  contended  that  he  W 
not  prayed  too  much,  becaufe  the  writ  itfelf  wzsatiri 
Irregular. 

Cibbs  C.  J.  That  this  fervice  was  irregular,  there* 
no  doubt.  The  q.ueftion  is,  whether  the  irregularity  b 
waved :  according  to  the  better  authorities,  the  Plaintif 
inuft  take  a  ftep  after  the  irregularity,  in  order  to  male 
the  Defendant's  ina&ion  a  waver  of  the  irregularity;  fa 
otherwife  non  conjlat  that  the  Pladntiff  will  proceed  upoa 
«  Kis  irregular  fervice.  He  may  abandon  it.  We  think 
die  writ  is  not  irregular;  and  the  Court  mud hn re- 
fpefit  to  the  number  of  days,  15, -that  muft  interrenel* 
tween  the  tefte  and  return:  a  plaintiff  may  often  vast 
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to  hare  his  writ  returnable  on  an  earlier  day  in  a  term, 
than  he  could  have  it  on,  if  he  fued  out  a  writ  of  that 
term ;  and  we  fee  no  pofliWe  inconvenience  that  can 
refult  from  fuch  a  pra&ice :  therefore,  though  the  writ 
was  fued.  out  in  Rafter  term,  tefte'd  as  of  Hilary  term, 
the  writ  is  good,  and  only  the  ferviee  of  the  writ  and 
fubfequent  proceedings  can  be  fet  afide. 

Rule  abfolute,  thus  qualified. 


i 


Pjuncb  v.  Nicholson*  Jun*%%. 

N  this  cafe  the  Defendant  had  firft  pleaded  the  gene*      An  executor 

ral  iflue,   and  iffue  was  joined  thereon  in  Trinity  "*?  Plead»  *** 
t    i     *>t  .     •«.  ti      i  .  i         .       darrein  jcontinu* 

lermf  and  the  Plaintiff  generally  demurred  to  the  plea  anCfy  unreverfcd 

fuis  darreiq  continuance  pleaded  at  the  fittings  after  JHi-  judgments  on 
Wmas  term  following,  ftated  «*,  333.  StorfSTib! 

P*//Serjt.,  on  a  former  day  in  this  term,  argued  in  fup-  aginft  the  execu* 
port  of  the  demurrer.    The  judgments  pleaded  are  no  bar  tor  in  fuiu  com-  , 
to  this  aftion,  I.  becaufe  they  are  by  default,  oryolun-  l^d^^ffene. 
tarily  confefled,  or  by  nildicit>  which  fa&  may  be  cplle&ed  nil  iflue  in  bar  in 
from  the  plea  •,  for  S.  Newman,  who  is  faid  to  have  ipi-  the  principal  caff, 
pleaded  the  Defendant  in  Michaelmas  term,  could  not  ^^  yuye  *^ 
otherwife  have  recovered  judgment  of  the  fame  term,  as  murred  to  fuch 
the  plea  alleges.     2.  Debt  lies  not  againft  an  executor  jfo^ibto'd? 
or  administrator  on  the  fimple  contract  of  the  deceafed.      Such  judgments 
Barry  v.  Robin/on,  I  New.  Rep.  293.,  for  the  Defendant  f**  not  reverfiblt 
cannot  wage  his  law ;   therefore  the  Defendant  could  ^^^  m  aiTCjk 
have  reverfed   thefe  judgments  in   error,    find   confe-      It  is  not  a  con- 
quently  muft  not  be  permitted  to  plead  them  in  bar.  ^Sdjlyrf 
And  th£  plaintiff  may  avoid  them  by  plea ;  for,  being~a  a  plea,  that  it  has 
ftranger  to  them,  he  cannot  have  error;  Warier  v.  Terry  "f^^0™  bee<* 
nnd  Springy  Cro.  EL  199. ;  I  Ro.  Ab.  742.  a.  pi.  4.;  Ran- 
dalPt  cafc,  2  Mod.  309.  fo  argued.    3'.  After  an  executor 

has 
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1814*  has  pleaded  in  bar,  as   this  Defendant  has  done,  k 

cannot  confefs  a  judgment,  or  plead  pms  darrein  oft* 
once  a  judgment  confefled.  Juftice  requires  this:  for 
the  Defendant  having  in  Trinity  term  pleaded  that  hs 
had  no  caufe  of  a&ion,  the  Plaintiff  in  his  tepticatka 
takes  iflue  on  that  faft  5  and  when  he  comes  prepared  to 
the  trial  of  that  iflue,  the  Defendant  meets  him  with 
plea  of  a  judgment  confefled  fince  the  jury  procefciflW, 
thereby  abandoning  his  plea  in  bar,  and  rendering  (hi 
lefs  the  colls  which  the  Plaintiff  has  incurred 'in  prep 
ing  for  the  trial  of  the  original  iflue.  That  the  pb 
ought  not  to  be  pleaded  appears  from  this,  that  if  era 
an  executor  Defendant  prays  for  time  to  plead,  tk 
Court  grants  it  him  only  on  the  terms  of  his  not  confefr 
ing  judgment  to  another  to  the  prejudice  of  the  PlaintiK 
Tollputt  v.  Wells,  1  Maule  &  Selw.  405.,  Le  BM 
judgment  there,  WentwortV*  Law  of  Executors,  by  Wt 
145.  1  Buljl.  122.,  Anonymous.  Executors  feed  fori 
large  fum  were  precluded  of  an  imparlance;  whence  it 
appears  that  the  Court  will'  not  affift  an  executor ustl 
he  has  pleaded  in  bar,  as  this  Defendant  had  done;  to 
afterwards  th?y  will.  If  the  Defendant  had  found  any 
difficulty  in  pleading  in  bar  to  Newman'*  a&ion,  d* 
the  prefent  a&idn  was  pending,  the  Court  wooM  tat 
enlarged  his  time  for  pleading  in  that  aftion,  t3  k 
could  have  pleaded  a  judgment  recovered  in  this. 

Copley  Serjt.  contra.  Firft,  thefe  judgments  are  «< 
erroneous.  Admitting  that  debt  will  not  lie  apart » 
executor  on  the  Ample  contraft  of  the  teftator,  tte 
point  can  be  taken  advantage  of  only  on  demurrer,  b* 
not  in  arreft  of  judgment,  -nor  on  error  brought;  Efa 
iumbe  v.  Dee,  Vaugh.  89.  97.,  for  which  dofin* 
Vaugban  C.  J.  cites  Norwood  v.  Rede,  Plowd.  182.  *  ** 
10  H.  6.  f.  24.  h.  25.  a. :  Germine  v.  Rolls.  Cn.&$' 

and  459.  act.     So  Seaman  v.  Dee,  I  VenU$ty  ** 

lad 
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(aid  th^t  debt  upon  a  fimple  contract  lies  againft  an  ex- 
ecutor if  he  pleafe.    Hughs  v.  Rewbotbam*  P*pi.  32. 
If  an  action  of  debt  upon  a  bare  contract  he  brought 
againft  an  executor,  and  he  do  not  demur  upon  it,  but 
plead  to  the  pais,  that  he  owes  htm  nothing,'  and  it  is 
found  againft  him,  he  (hall  be  thereby  charged  of  the  goods 
of  the  dead  ;    &  P.  Fifb  v.  Ricbardfm,  Telv.  55.,  and 
S.  C.  Ctq.  Jac.  47.     In  the  cafe  of  Hugh/on  v.  Weby  Cro. 
EL  1 2 1 .,  S.Ci  Leon.  165.  it  was  indeed  ruled  that  the 
Court  ought  ex  officio,  to  abate  the  writ  in  fuch  cafe,  but 
Vaugban  C.  J.  fays  this  was  fo  ruled  by  a  miftake  of 
jlnderfon  C.  J.,  and  he  accounts  for  the  origin  of  the 
iniftake,  and  (hews  the  judgment  in  truth  to  accord 
with  the  authorities  cited.     But  2dly,  if  the  judgments 
Jbe  erroneous,  they  may  be  pleaded  in  bar,  until  they  are 
reverfed.     Horfy  v.  Daniel,  2  Lev.  161.,  an  action  may 
be  fuftained  on  an  erroneous  judgment,  until  reverfal  $ 
and  if  fo,  fuch  a  judgment  may  be  pleaded  in  bar.     (Cu- 
ria ace.)    Palmer  v.  Lawfon,  2  Lev*  200.  fo  exprefsly 
held,  and  the  reafon  is  given  why  executors  are  not 
bound   to  abate  the  writ  or  demur  in  debt  on  fimple 
contract  of  the  teftator,  viz.  that  if  they  do,  the  Plaintiff 
would  declare  in  ajfumpfti>  and  fo  the  cofts  would  be  in- 
creased.    Williams  v.  Fowler ,   1  Str.  408.  an  erroneous 
judgment  is  a  good  bar  until  reverfed.     Tollput  v.  Wells 
is  in  favour  of  the  Defendant,    for    the    plea  there 
pleaded  not  mentioning  the  debt  to  have  been  due  on 
any  fpecialty*  muft  be  taken  \J6rtiffimk  contra  proferen- 
tem) to  mean  a  debt  due  on  fimple  contract,  yet,  if  the- 
plea  had  not  been  good,  no  doubt  the  acutenefs  of  the 
counfel  who  argued  that  cafe  would  have  taken  the  ob- 
jection.    3.  It  is  fuppofed  that  the  dates  affigned  in  the 
plea  for  the  commencement  of  the  fuit  and  judgment 
refpectively  (hew  that  thefe  muft  have  been  judgments 
|>y  default,  confeflion,  or  ml  dicit:  not  fo,  for  on  a  writ 
returnable  tb*  f  rft  day  nf  the  tenq,  the  plaintiffs  in 

thofe 
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thofe  caufes  might  hare  had  judgment,  either  on  demoner 
or  after  verdift,  before  the  day  on  which  the  plea  it 
pleaded*      [This  die  officers  confirmed.]     Therefore 
nothing  apparent  on  the  pleadings  indicates  how  the 
judgments  wfcre  obtained.     But  further,  if  the  deba 
were  juftly  due,  the  executrix  was  not  bound  to  incwfe 
cofts  by  defending  them.     An  executor  may  coofefi  a 
judgment,  even  by  concert  with  the  Plaintiff,  and  it  b 
not  covinous,  though  it  be  confeffed  with  intent  to  haw 
der  another  creditor  of  his  debt ;  Veak  v*  GaUsim,  W. 
Jen,  91.  3d  ref.    Even  in  equity  the  fame  rule  prenili} 
Waring  v.  Danvers,  1  P*  Wms.  296.     4.  There  is  no 
difference  between  a  plea  puis  darrein  comtinuaatt  oi 
any  other  plea  in  bar,  except  that  the  matter  of  the  pto 
mud  firft  accrue  after  plea  pleaded  in  bar }  Paris*. 
Salkeld,  2  Wilt*  138.  ^er  Pratt  C.  J.    The  ciicunftan 
that  the  Court  impofes  the  terms  of  not  coufeibg  1 
judgment,  when  it  grants  an  indulgence  to  an  execata, 
is  ftrongly  in  favour  of  the  Defendant  9  for,  when  it  does 
not  impofe  thofe  terms,  the  Defendant  is  «>t  prectaW 
from  confeffing  judgments  to  other  creditors;  Hugha* 
Pellet*  Barnes,  330.    The  paffage  in  Wentoo.  145.  u  akfe 
favourable  to  the  Defendant.    The  Defen<Jant  an  sake 
ufe  of  nothing  but  what  the  law  allows  him.  (The 
Court  obferved  that  the  queftton  had  been  very  ads* 
*bly  argued.] 

.  Pell  in  reply.  No  cafe  has  been  cited  of  a  fiote 
plea  of  judgment  fuffered  by  default,  or  confefed  by  w 
executor  after  he  had  pleaded  in  bar,  though  fimita 
occafions  for  it  mud,  of  neceffity,  have  frequently* 
curred.  Thefe  could  not  have  been  judgments  bf  d* 
murrer,  for  on  demurrer,  the  objection  that  the  *&*ss 
were  on  fimple  contra&  would  have  been  fatal,  Tbi 
Defendant,  by  pleading  in  bar  to  the  Plaintiff's  aft** 
gave  hiowa  priority  which  he  capnot  by  vuf  fuMepe* 
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a£t  take  from  him.    It  would  be  attended  with  great 
hardfliip  if  he  could. 

Gibbs  C.  h  This  is  a  cafe  of  very  great  importance : 
on  the  one  hand  there  is  the  total  abfence  of  all  audio* 
rity  for  fuch  a  plea :  on  the  other  hand,  we  mud  confr» 
der  the  very  great  hardfliip  that  may  fall  on  parties  if 
fuch  a*  plea  cannot  be  pleaded. 

Cur.  adv.  vulU 

Gibbs  C.  S.  on  this  day  delivered  the  judgment  of  the 
Court.  One  point  in  this  cafe  is  of  confiderable  import- 
ance, and  of  no  inconsiderable  difficulty.  If  we  faw  any 
hope  of  obtaining  better  information,  we  fliould  wi(h  it 
to  be  argued  again,  but  it  has  been  extremely  well  ar- 
gued on  both  fid^s,  and  every  topic  has  been  brought 
forward  which  could  bear  on  this  point.  If  either 
party  wifhes  for  further  difcuflion,  our  judgment  will 
enable  him  to  refort  to  a  court  of  error.  [His  Lordfliip 
here  recapitulated  the  pleadings  and  their  refpe&ive 
dates.  He  obferved  that]  it  did  not  appear  by  the  plea 
how  the  judgments  therein  mentioned  were  obtained, 
whether  they  were  judgments  by  nil  dicit,  or  by  confefr 
fion,  or  after  verdifk.  They  were  judgments  in  a&ions  of 
debt  oalimple  contrads  of  the  teftator.  The  demurrer  to 
the  plea  refts  on  two  obje&ions,  x.  that  the  judgments 
being  on  debt  on  Simple  contrails  of  the  teftator,  they  , 
were  eroneotis,  and  the  Defendant  might  and  ought  to 
have  reverfed  them,  and  that, they  Were  therefore  not 
available  in  bar  to  this  a&ion.  The  counfel  for  the 
Defendant  anfwers  the  argument,  by  admitting  that  it 
was  an  objeftion  .to  the  a£Hons  in  which  thofe  judg- 
ments were  recovered,  that  they  are  in  debt  on  fimple 
contrafts ;  but  he  infifts  that  if  the  Defendant  does  not 
demur  in  the  firft  inftance,  he  cannot  afterwards  avail 
himfeff  of  the  obje&ion ;  and.  he  cited  BAgtcumbg  r* 
pit,  and  other  cafes,  which  appear  to  «s  to  eftabiifli  that 

pro- 
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1814.  propofition :  and  my  Brother  Petty  with  the  candour  k 
always  ufes,  gave  up  that  obje&ion.  Another,  aoi 
more  forcible  objeftion,  is,  that  the  Defendant  c&not 
plead  another  judgment  recovered  on  a  debt  of  the  t^s- 
tor  in  an  a£Uon  commenced  fince  the  beginning  of  fte 
Plaintiff's  fuit:  But  how  Hands  this  on  the  reafon  oft!* 
matter  2  On  the  d*ath  of  the  teftator  it  muft  be  left  totb 
difcretion  of  the  executor,  whether  claims  made  on  k 
aflets  of  the  teftator,  ought  or  ought  not  to  be  difputed 
Here  an  aftion  is  brought:  the  executor  pleads  Ante 
teftator  did  not  promife:  he  pleads  nothing  elfe :  and 
thereby  admits  that  if  the  teftator  did  promife,  lie  has 
aflets  to  pay  the  plaintiff.  This  plea  is  of  Trinity  tm: 
in  Michaelmas  term  another  creditor  claims  payment  cf 
a  debt  which  he  charges  to  be  due  to  him  from  the  tef- 
tator. The  executor  makes  no  defence  to  that  28k 
Was  he  to  blame  ?  That  muft  depend  on  the  circa*- 
ftances.  We  have  faid  he  has  a  difcretion:  we  Bid 
prefume  that  the  reafon  why  he  did  not  defend, « 
becaufe  he  knew  the  claim  was  juft;  and  if  fo,  heafld 
properly  in  not  defending.  Could  he  then  plead  in  bat 
to  that  a&ion  that  this  a&ion  was  then  pending,  d 
that  he  had  confefled  aflets  herein  ?  No !  he  Aerefot? 
had  no  defence,  and  was  right  in  confeffing  that  j*!f 
tnent.  His  fituatlon  with  regard  to  the  firft  afl»n  s 
now  materially  changed  ;  for  when  he  pleaded  before, 
he  had  1500/.  aflets  unincumbered;  now  he  has  than 
charged  with  this  judgment;  and  if  he  could  not  jfe- 
this  plea,  he  might  be  obliged  to  pay  the  debt  twice  ia 
refpett  of  aflets  fufficient  to  pay  it  once  only.  Thtf- 
fore  the  juftice  of  the  cafe  requires  that  he  (hould  be  a& 
to  plead  this  plea.  Next,  what  were  the  arguments  agaitt 
it  ?  None  w*re  urged  againft  the  reafon  of  the  thinf, 
irftwithftandiftg  all  the  induftTy  and  ability  of  my  Bro- 
ther Petit  but  it  was  urged  that  there  was  noprecri^ 
to  bw  found:  this  (truck  me  a*  averyweig 
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and  the  affertiott,  as  far  as  I  have  examined,  is  conre&:  1814. 

but  it  is  not  neceffary  that  all  modes  of  defence  ihould 
be  found  in  precedent:  our  firft  care  is,  to  examine 
whether  the  fa&s  of  the  cafe  form  a  defence,  and  if  they 
do,  there  muft  be  fome  mode  of  bringing  them  before 
the  Court.  That  a  plea  is  new,  is  not  a  new  objeftion.  In 
Ogden  v.  Waters*  Doug.  45*.*  Bower  ftrongly  argued, 
that  one  Ample  contrail  debt  could  not  be  fet  up  as  a 
defence  by  an  executor  to  another  fimple  contrail  debt, 
without  a  judgmnnt :  he  alfo  ftrongly  urged  that  the  plea 
was  unheard  of.  Bower  admitted,  that  if  judgment 
had  been  recovered,  it  might  be  pleaded ;  but  infilled 
that  nothing  (hort  of  a  judgment  could  be  pleaded  puis 
darrein  continuance :  but  the  Court  faid,  how  can  the 
Defendant,  having  confeiTed  aflets  in  one  a&ion,  defend 
bimfelf  in  the  other,  but  by  pleading  that  confeflion  i 
ind  thereupon  the  ftrong  Court  which  then  fate  in 
the  King's  Bench,  Willis*  AJburft,  Buller,  and  Lord 
MansfieU>  thought  the  plea  a  good  one.  We  think, 
therefore,  following  the  do&rine  of  that  cafe,  that 
if  the  fads  furnifh  a  legal  defence,  thofe  fads,  if  put  on 
the  record,  muft  make  a  legal  plea.  It  was  ftrongly 
urged  by  the  counfel  for  the  Plaintiff,  that  the  Courts, 
on  giving  an  executor  time  to  plead,  bind  him  not  to 
confefs  judgment,  as  the  price  of  the  indulgence;  and 
that  if  he  may  plead  a  judgment  recovered  puis  darrein 
continuance,  it  would  be  making  the  price  nugatory* 
Without  faying  whether  or  not  a  plea  puis  darrein  conti- 
nuance comes  within  the  terms  of  that  condition,  it  is 
enough  to  fay,  that  the  circumftance  does  not  overweigh 
our  judgment  that  this  is  a  legal  plea.  The  counfel  for 
the  plaintiff  alfo  urged,  that  the  Court  would  have  given 
the  Defendant  time  to  plead  to  the  one  a&ion,  till  judg- 
ment had  paflfed  On  the  other ;  but  that  would  be  a  mat- 
ter of  indulgence,  and  we  cannpt  think  it  poffible*  that* 
if  the  fads  cpnftitute  a  legal  defence,  U1ere.Q1puld.nQt 

be 
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be  fome  way  of  putting  thofe  fa&S  cm  the  record  tit 
matter  of  right,  not  as  matter  of  indulgence;  andtfw?. 
fore  it  is,  that  the  Court  gives  judgment,  that  tfaepbif 
good* 

Judgment  for  the  Defends 


— fc 


jux+it.  Blackburn  v.  Kybei; 

If  the  Plaintiff     QHEPHERD,  Solicitor- General,  had  obtained  ante 
Wow  flgni  judg-  „#  tQ  fct  afide  the  wrft  of  eiecution  vfcich  had  jfat 

ment  with  a  blank  .        f  # 

for  the  amount  of  »  this  cafe,  for  irregularity,  mafmUch  as  a  writ  ot  err 

debt  and  cofU,  and  had   previouflv  iffued  returnable  in  this  termjottk 

•li*  Defendant  he- 

low  fees  out  a  writ  *°*k  °*  ^um  *e  protbonotary  began  his  taxation  i 
of  error  before  the  cofts,  and  the  rule  for  the  allowance  of  the  writ  ofern? 

!S^^o7coftt    wa$  6btain^d  the  fame  da7-    °n  *e  nth  of  JumW' 
is  figned  on  the      ment  was  figned,  complete  in  every  thing  except  tk 

^andinferted  toaunt  0f  the  debt  and  cofts,  for  which  a  blanks 
Sn  the  judgment,  ... 

the  writ  of  error     kit  i  the  amount  of  the  cofts  was  communicated  oarc 

fcperfedetexecu-     13  th,  and  a  Copy  of  the  prothonotary*s  allocatur  vm  fe 

bepnt  m^whhln*  ^  the  ,4* >  ba51  in  error  were  not  Put  in  UDlil °n ^ 
four  days  from  the  I 7&,  on  which  day  the  execution  alfo  iflued. 
completion  of  the 

judgment  by  in-  t,    , 

fating  the  amount       Lens  and  Be/I,  Serjts. ,  (hewed  caufe  againft  this  ru^» 

of  debt  and  cofta,    they  urged,  that  ifcthe  Defendant  below  was  right  is  b 

idea  of  the  prance,  the  Plaintiff  below  taight  al«r 

prevent  the  Defendant  below  from  having  a  writ  c: 

error,  by  not  marking  on  the  poftea  the  amount  of  u 

judgment ;  without  which  the  Plaintiff  in  error  cciu 

not  know  for  what  amount  he  was  to  give  bail  in  errcri 

for  if  the  recognizance  is  not  for  double  the  fum,  it* 

fio  fuperfedear.    Reed  v.  Cooper,  ante,  3  So.   Bcttsi-hfft 

ton,  Barnes,  a  12.  has  been  over-ruled. 
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%hfe4  in  Aippott  of  his  rule,  cited  /**■»  *         1814* 


tf«wr,  1 7.  &  279.  The  Plaintiff  j»  e«ror  M>  tor  per* 
fed  bis  bail,  four  days  from  the  13  th,  on  which  day  the 
protboaotary  figned  on  thepoftea  the  amount  of  the  debt 
and  cofts,  and  before  which  the  judgment  was  incom- 
plete, not  being  filled  up  with  the  amount. 

Cur.  adv.  vuh. 

Giroe  C.  J.  now  delivered  the  opinion  of  the  Court. 
We  hare  had  a  communication  on  this.&fe  with  the 
Judges  of  the  King's  Bench :  the  queftion  was  this : 
bail  in  error  mud  be  put  in  within  four  days ;  if  the 
writ  of  error  be-fued  out  before  judgment  entered,  then 
the  bail  in  error  mutt  be  put  in  within  four  days  of  fign- 
ing  the  judgment  *  if  die  writ  of  error  be  fued  out  after 
udgment  figned,  then*  the  bail  in  errdr  mtfft  be  within 
our  days  after  the  writ  of  error  delivered  ta  the  clerk  of 
he  errors.     The  queftion  is,  what  is  the  figning  judg- 
ement ?    There  is  a  thing  to  be  done,  the  taxation  of 
:ofts :   on  the  one  fide  it  is  contended  that  the  four  days 
tre  to  be  computed  from  the  time  of  completing  the  pro* 
:honotary's  allocatur;  on  die  other  fide  it  is  contended 
hat  they  muft  be  computed  from  that  which  is  ordinarily 
railed  the  figning  of  judgment.    We  find  that  it  is  fbme- 
imes  p*a£fcifed  to  abandon  the  cofts  ie  mcrcmento>  arid 
?nter  a  nought,  which  may  be  done ;  and  it  is  truly  faid, 
hat  die  bail  are  in  ineitricable  difficulty,  if'  the  time  be 
lot  computed  either  from  the  time  wJien  the  cofts  are 
ifcertained,  or  from  the  time  when  they  are  given  up  3 
t  has  been  decided  here,  that  if  the  recognizance  of  the. 
>ail  in  error  is  not  for  thie  exa&  double  of  the  fum  reco- 
vered, the  execution  is  not  fuperfeded*    It  is  fuffictent 
f  the  bail  in  error  be  put  in  within  fout  days  from  the 
ime  when  the  allocatur  is  given*  and  the  final  judgment 
©mpletetL     Thei*fore  the  execution  muft  be  fet  afide, 
nd  the  writ  of  error  is  regular  i   and  to  avoid  the 
Vol..  V.  3  A  fcc01* 
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inconvenience  of  deviating  froth  eftabliihed  pofixe, 
the  rule  muft  be  made  aUblute,  as  it  is  moved,  vi& 
coft*. 

RrieaMtae, 


(IN  THE  EXCHEQUER-CHAMBIR.) 


JUM*%%. 


Flindt  v.  Scott. 
Same  *•  Crokatt. 


A  licence  to     HHHESE  were  writ*  of  error  brought  to  rode  k 

£!tet»ar  judgments  of  *«  Co**  of  Bty*  BenchjiwD 

chants,  on*teha]f  (15  Eaft> 5*5.)  in  action*  upon  a  policy  of  infaw 
of  them&vesand  datcd  ^  ^  0f  ^j/  l8lCj  nade  by  Ae Plaintiff, a 
S^a^T  weUiahiao^naine^foraiidmthemmes^ 
perfont  to  whom  the  fame  appertained  iapertono* 
at  and  from  London  to  Archangel,  and  until  fafelj  1* 
houfed  in  the  warehoufe  of  the  confignee,  with  liberty 
to  carry  Emulated  papers,  upon  goods  in  the  (hip  a/> 
.nick,  with  liberty  to  proceed  and  fail  to,  and  toochauJ 
ftay  at  any  ports  or  places  whatfoerer,  again!  K 


named,  bearing 
any  flag  except 
the  French  to  a 
boftile  port,  and 
to  import  from 
thence  fpecified 
goods,  notwith- 
standing all  the 
documents  may 


represent  the  (hip  1  .     -__^.  g- 

to  be  deftined  to  a  neutral  or  hoftile  port,  and  to  whomlbeier  fuca  p«FF  • 
appear  to  belong,  authorize!  an  enemjy»  fubjea  of  the  hoftile  country  to  waitfu*^ 
b  licenfed,  legally  to  export  from  Union.  .  ^ 

And  therefore  incidentally  legalises  an  mforance  made  by  hi*  tgsnt  **  w 
^■ciMBuEe  %  f  I*  rfc* 

And  it  it  no  objection  to  his  agent's  recovering  for  his  ufc  ^  ***j^ 
fioncd  by  the  a&  of  the  hoftile  trader's  own  ftate,  from  whole  acls  he  ftp*** 
fclf  by  engaging  in  the  traffic  thus  licenfed.  _ 

Licences  to  trade  with  an  enemy  are  to  be  conftmed  liberally#  and  aoti  a*  P* 
«f  property  from  the  crown,  ftricHy.  -^  p 

And  therefore,  although  the  agent,  in  obtaining  the  licence,  did  not  np™^ 
the  privy  council  that  he  applied  on  behalf  of  an  hoftila  tiader,  ths  ojbccib^ 
not  vacate  the  licence,  or  vitiate  tbe  polity. 


in  the  Fifty-fourth  Year  o*  GEORGE  IIL  $jf 

<t/w»)  die  perils  of  arrefts,  refttaints,  and  detainments  of         1814. 
all  kings,  pfinees  and  people  of  what  nation,  condition,       l     ^-    $ 
or  quality  foever,  at  a  premium  of  ten  guineas  per  crnt.f  ^ 

to  return  two  pounds  for  fafe  arrival.  By  a  memoran-  Starr.* 
dum,  the  goods  were  fpecified  and  feparately  valued. 
The  intereft  was  in  the  firft  count  averred  to  be  in 
Zuckerbecker,  Klain,  and  Co.,  and  that  the  policy  Wat 
made  on  their  account.  In  the  fecond  count  the  intereft 
was  averred  in  the  Plaintiff.  The  Plaintiff  averred  that 
after  the  (hip's  arrival  at  her  port  of  deftination,  and  be- 
fore the  goods  were  fafely  warehoufed  in  the  warehoufe 
of  the  confignee,  they  were  hoftilely  feized,  detained, 
and  carried  away  by  perfons  unknown,  to  wit,  by  certain 
enemies  of  the  king,  and  wholly  loft.  Tne  fpecial  ver- 
dict in  fubftance  dated  that  the  policy  was  effected  by 
the  Plaintiff,  who  was  a  Britijb  merchant  refident  in 
London,  and  was  fubfcribed  by  the  Defendant.  That  by ' 
a  memorandum  on  the  policy  communicated  to  and  , 

figned  by  the  Defendant,  the  infurance  was  declared  to  . 
be  upon  certain  fugars  therein  fpecified.  That  the  goods 
were  colonial  produce,  and  were  the  property,  and  the 
Plaintiff  (hipped  them  by  order  and  on  account,  of 
Zuckerbecker,  Kiainrm&  Co.,  fubje£h  of,  and  refident  in 
Rujftay  on  board  the  Kranick,  (a  Hamburgh  (hip,  bearing 
a  Hamburgh  flag :)  that  the  policy  was  effected  by  the 
Plaintiff  by  their  orders  and  to  fecure  their  intereft  in 
the  goods,  and  that  by  their  like  orders  the  Plaintiff, 
with  the  intention  to  proteft  the  goods  fo  (hipped,  ap- 
plied for  and  obtained,  (but  without  dating  in  his  petition 
to  the  Lords  of  Council,  that  he  applied  as  the  agent  or 
by  the  orders  of  Zuckerbecker,  Klain,  and  Co.,  or  of  any 
other  Ruffian  fubje&s,  or  on  their  behalf,)^  licence  under 
the  aft  48  G.  3.  c.  106.  /.  2.  dated  3d  April  1810,  and 
figned  by  a  principal  fecretary  of  ftate,  to  G.  Flindt  and 
Co.  of  London,  merchants,  on  behalf  of  thenifelves  and 
others,  permitting  them  to  load  and  export  on  board  the 
3  A  a  Ktankk%  . 
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JTrawt,  bearing  any  flag  except  the  FrtnAy  a  cargo* 
(amongft  other  things)  colonial  produce  from  Luton 
Arebmnply  and  to  import  from  thence  on  tad  die 
Kramck,  a  cargo  of  fuch  goods  as  were  petmittalbf 
law  to  be  imported,  except  fptrits,  ftock  fifli,  and  oil,  * 
any  port  of  the  United  Kingdom  ,  the  matter  to  be  pe- 
rmitted to  depart  to  any  port  not  blockaded,  aotwtt- 
fcmding  all  the  documents  which  accompanied  die  Vf 
md  cargo  might  reprefent  them  to  be  deftined  to  aj 
neutral  or  hoftik  port,  and  to  whomfoever  fach  propotf 
might  appear  to  belong,  provided  that  the  tonnage  of  tb 
veflel  and  the  time  of  her  clearance  out  fhould  be  eatafcd 
on  that  licence,  and  with  the  ufual  pxovifb  for  convoy  ad 
depofiting  the  licence.     That  the  annexed  order  0  coffl- 
til,  on  which  the  licence  ifiued,  was  made  on  a  tie 
petition  of  Flindt  and  Co.  of  London,  merchants,  00  k- 
half  pf  themfelves  and  others,  and  ordered  that  alios* 
ihould  be  granted  to  the  petitioners,  for  permitting  then 
•  to  export  on  board  the  KranidF  the  gdoda,  and  oa  it 
terms  exprefled  in  the  licence.    That  the  captain  of  th 
fhip,  having  regularly  cleared  her  at  the  cuftom-hoofcin 
London,  and  the  tonnage  of  the  reflet,  and  tie  tire  of 
her  clearance  from  her  port  of  lading,  being  reguUriy 
i&dorfed  on  the  licence,  failed  from  London  on  31ft  &J 
with  all  proper  papers  and  documents,  and  the  licence, 
onboard,  with  convoy,  on  the  voyage  infured,  aultf- 
Tired  at  Archangel,  a  port  in  the  Baltic,  in  die  %4** 
dominions,    not   at    any  time    blockaded.    0&  13* 
July  the  fhip  and  goods  on  board  were  feized  s» 
detained  by  perfons  afting  under  the  authority  of  A^ 
Emperor  of  Ruffia :  the  fhip  was  afterwards  id«W  * 
neutral,  but  the  whole  of  the  cargo  was  on  i8th^*SV 
condemned  by  a  final  fentence  pronounced  by  the  ^ 
angel  committee  of  neutral  navigation, «  afiuallycons' 
eating  the  cargo  of  the  Hambro'  fhip  Ikt  KnA 

which  was  reprefented  as  having  come  from  J*p*>  * 

jipsnd 
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ground  of  die  papers,  which  were  made  to  appear  as  tSl* 
having  been  iffued  and  figned  at  Angra*  haying-been  d»£» 
covered  to  be  fallacious,  and  that  die  cargo  was  not 
taken  on  board  in  a  neutral  or  friendly,  but  an  enemy's 
port  \  that  confequently  fnch  cargo  having  been  repre* 
fettled  in  a  falfe  light,  muft  be  fubjeded  to  the  fate  p*» 
fcribed  by  the  fecond  article  of  the  imperial  uha%  r»> 
4pe£Hng  neutral  navigation,  dated  fourteenth  May  ontv 
thoufand  eight  hundred  sfcid  nine/'  The  (hip  Q$r  Kr*> 
nick  was  exempted  from  confiscation,  as  being  neutral 
and  fuffered  to  depart  with  a  cargo  of  Ruffian  product 
-tion.  That  by  this  feizure  and  condemnation  the  goods 
*were  wholly  loft  to  the  perfons  fo  interefted  therein. 
-That  long  before  the  obtaining  the  licence,  the  (Mpment 
jof  the  goods,  the  effe&ing  of  the  policy,  and  the  foiling 
-of  the  reflet  upon  the  voyage,  and  from  thence  until  thai 
prefent  time,  there  had  been  and  ftiil  was  open  war  hi* 
tween  his  majefty  and  the  Emperor  of  Ruffta*  After 
judgment  pronounced  in  the  Court  of  King's  Beach 
for  the  Defendant,  the  Plaintiff  affigned  the  general 
errors. 

The  cafe  was  firft  fpoken  to  in  Trinity  term,  and  again 
in  Michaelmas  term  1813,  hj  Toddy  for  die  Plaintiff, 
who  ftated  that  there  were  two  queftions  in  this  cafe, 
1.  whether  the  infurance  were  legal ;  2.  whether  the 
terms  of  it  comprehended  the  lofs  which  had  occurred. 
He  laid  down  the  fimple  rule  which,  he  contended, 
'would  lead  the  Court  through  the  whole  feries  of  fimilar 
cafes  without  reforting  to  any  minute  diftin&ions,  that 
wherever  the  voyage  was  legal  the  infurance  on  it  vfris 
legal,  and  the  Plaintiff  might  recover,  unjefs  there  were 
an  obje&ion  to  his  capacity  on  the  record,  whereas  all 
the  cafes  in  which  a  contrary  decifion  had  obtained,  had 
'  proceeded  on  the  particular  expreffions  ufed  in  the  li- 
cences. Whether  the  voyage  were  legal,  depended  on 
$e  licence,  the  conftruAion  of  which  depended  on  the 
3  A  3  intent 
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1814.  intent  of  the  crown.    That  intent  was  to  legalize  fc 

voyage.  This  licence  was  to  go  to  a  port  decidedly 
hoftile,  and  therefore  die  cafe  was  not  embamfcliiA 
the  queftion  which  had  fometimes  occurred,  when  the 
infurance  was  to  «  any  port  of  the  Baltic?  whewf 
fome  ports  are  hoftile,  fome  not,  whether  the  licenfe  a* 
tended  to  the  hoftile  port.  It  has  been  faid,  the  into: 
of  licences  is  merely  to  remit  the  belligerent  rights  0: 
the  crown,  fo  far  as  to  let  the  goods  go  to  or  from  the 
hoftile  ports  free  from  capture,  but  not  to  confer  irijk 
to  fue.  But  Lord  Ellenborougb  C.  J.  has  anfwered  & 
pofition  in  Fenton  v.  Pearfon%  15  Eaft,  426.  Tluslicencs 
is  larger  than  the  licence  was  in  that  cafe:  here  it  is 
«  on  behalf  of  themfelves  and  others  f  there  it  might  k 
contended,  that  the  crown  defigned  to  limit  it  to  fo 
tijb  and  neutral  merchants,  but  the  Court  held  that  fe 
licence  was  to  be  conftrued  beneficially.  In  JiW*- 
Bonham>  15  Eqft,  496.,  the  Court  thought  thePbixii 
not  entitled  to  recover,  but  Le  Blanc  J.  differed  foe 
the  Teft.  Lord  Elltnborough  there  prefumes  the  fot 
mull  be  intended  for  Britijb  fubjefts  refitting  herejbu 
the  contrary  muft  rather  be  prefumed :  for  how  is  if  p 
Cble  that  Britijb  fubje£s  reftdent  here,  can,  withoutAe 
affiftance  of  Ruffian  fubjeds  refident  in  their  couctrt, 
obtain  a  cargo  and  bring  it  home?  It,  therefoM* 
fallacy  to  affurae  that  the  benefit  was  intended  to  be 
given  only  to  Britijh  fubje£h  reGding  here.  W 
Elkpbwough  miftakes  the  objefl  of  the  b* 
which  is,  to  carry  one  cargo  out,  of  Briti/i  or  colon* 
produce,  and  bring  another  home.  It  is  impoSH 
•tchieve  that  objeft  without  having  Rufo*  ^to* 
and  in  all  probability  a  Ruffian  intereft,  either  at  * 
one  end  or  the  other  of  the  adventure.  Wfonft* 
be  prefumed,  with  the  Court  of  King's  Bench,  that* 
«  others,"  muft  be  ejusdem  generis,  when  fucha&a* 
would  be  ufelefs,  becaufc  it  cannot  be  carried  into** 
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.by  perfons  tjusdem  generis,  nor  without  the  aid  of  pefr- 
font  of  a  mod  different  genus,  having  an  hoftilc  charac- 
ter. The  Court  fays,  the  licence  rauft  not  be  abufed  $ 
but  the  government  has  in  the  Britj/b  merchant  a  gua- 
rantee that  it  (hall  not  be  abufed.  The  ftate  is  not  hood- 
winked as  to  the  obje&  of  this  adventure;  the  very 
fpecies  of  goods  are  particularized  with  tedious  minute* 
nefs ;  would  not  the  officers  of  ftate,  then,  have  parti- 
larized  the  perfons  by  whom  the  traffic  is  to  be  carried 
on,  if  they  had  not  been  indifferent  on  that  head,  or  had 
meant  to  reftrift  them  to  any  particular  clafs?  In 
Feife  v.  Bel^  4  Taunt-  4.  it  was  urged  tliat  "  others" 
could  not  extend  to  alien  enemies.  But  Mansfield  C.  J. 
heid  it  was  not  confined  to  Brili/b-boxn  merchants,  and 
that  the  obje£t  of  the  licence,  which  was  to  promote  the 
commerce  of  the  country,  was  to  be  furthered.  The 
only  queftion,  therefore,  is,  who  is  to  be  at  the  rifle  of 
the  tranfit  ?  The  policy,  wliich  is  ufed  only  as  a  medium 
to  difcover  the  intention  of  the  crown,  (which  muft  be 
to  promote  the  benefit  of  the  fubje£fcy)  clearly  is,  that  the 
tranfit  (hould  be,  as  much  as  poffible,  at  the  rifk  of  the 
foreign  merchant.  Morgan  v.  Ofwald,  3  Taunt.  554.* 
A  licence  to  Henry  Siffkin  perfonally  was  held  to  extend 
for  the  benefit  of  the  Ruffian  fubjefk.  In  Robin/on  v. 
Touray,  and  Robin/on  v.  Cheefewrigbt,  1  Maule  &  &/«• 
217.,  decided  in  B.  R.  on  the  fame  policy  as  Morgan  v. 
Oswald,  Lord  Ellenborough  went  on  the  di(fcin£Hon, 
that  the  licence  was  to  Stfkin  only.  The  Court  t>f  Ad- 
miralty has  a  peculiar,  nay  exclufive  jurifdi&ion  dVer 
adventures  of  this  fort,  to  judge  whether  they  are  legal 
or  illegal,  for  if  illegal,  the  (hip  may  be  captured.  That 
Court  has  purfued  an  uniform  principle,  that  if  the  li- 
cence be  «  to  whomfoever  the  property  may  appear  to 
belong,"  then,  if  the  fliip  does  not  carry  the  French  flag, 
(which  is  the  only  exception  the  Englijb  government 
impofes,)  to  whomfoever  the  property  may  belong,  the 
,  3  A  4  adven- 
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iff*  afcfntart  it  legal.    Bdw.  Lead.  Dedt.    Cmfim  jfe 

#,  aa.*  8.C  Jftv*  Ap.  346.9  and  that  who?  tlofc 
words  mre  found,  they  exclude  the  qneiiftiof  popri- 
etaty  fateyeft.  The  government  can  and  maydiipfe 
with  the  disabilities  of  belligerents,  if  ft  wilL  The  & 
jtftion  will  be  made,  that  the  Court  of  Admiralty  ha 
not  been  confident,  and  that  formerly  they  held  licence 
to  be  JhrUKfftmi  juris  ;  and  it  has  been  argued,  from  & 
cafes,  that  the  grants  of  the  crown  are  void,  if  the  En; 
is  not  perfectly  conufant  of  the  extent  of  hit  giant 
This  do&rine  is  fupported  by  many  old  authorities  hi 
it  is  not  applicable^here.  In  the  cafe  of  the  G«A  Jty 
Edw.  Lead.  Dee.  3.,  Scott J.  fays,  « I  do  not  mean  tk 
there  ever  was  a  period  in  which  a  rational  expoto, 
allowing  a  fair  and  liberal  conftruction  of  the  into 
tion  of  the  grantor,  would  not  have  been  received.' 
*  But,*  he  fays,  «  where  it  is  evident  that  the  pi- 
ties have  a£ked  with  perfeft  good  faith,  and  wkl  t 
anxious  wiih  to  conform  to  the  terms  of  the  licence,  I 
prefume  that  I  am  only  carrying  into  eftft  the  to* 
tion  of  the  grantor,  when  I  have  recourfe  totheuffl* 
liberality  of  conftru&ion,  which  it  is  in  the  pom  d 
this  Court  &>  fupply."  Jt  is,  therefore,  dear,  thatiathe 
Court  of  Admiralty,  in  a  cafe  of  prize,  thk  licence 
would  protect  the  adventure.  The  crown  hi  nM 
therefore,  its  belligerent  rights,  and  fo  far  a  *7* 
concerned,  has  permitted  die  adventure  to  be  1^ 
The  only  objection  the  underwriter  can  have,  is»  that  if 
the  adventure  be  not  legal,  the  rifl:  is  increafed,  becaw 
in  that  cafe  the  (hip  would  be  fubjea  to  Britfi  capM 
and  an  infurance  againft  that  is  held  void,  becaufe  t 
would  help  to  fhelter  the  enemy  from  the  vengeance  of 
the  Britijb  flag.  In  the  only  cafes  which  have  come  be- 
fore the  courts  of  common  law,  Morgan  v.  Ofu*M>  a 
C.  B.  and  in  B.  J?,,  Robinfen  v.  Tcura,,  both  on  a  &e*e 

io  Stflin,  both  Courts  concurred  in  thefe  do&ifle>ef 
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the  Cburt  *f '  Admiralty,    and  wti*   unahimbus  the 
Voyage  was  protected  by  the  licence.     Thefe  cafes* 
therefore*  enable  the  Plaintiff  to  lay  out  of  the  queftion 
the  argument  that  will  be  adduced  on  the  other  fide, 
that  the  granting  of  licences  is  a  fpecial  ad  of  fore* 
reignty,  and  is  to  be  conftrued  mod  ftri&ly.    The  old 
grants  of  the  crown  were  in  derogation  of  the  revenues 
of  die  tote,  and  were  to  be  moft  ftri&ly  conftrued  in 
reftraint  of  improvident  grants ;  but  thefe  licences,  fo 
far  from  diminishing  the  revenue,  go  to  fupport  that 
commerce  which  our  enemy  was  in  the  aft  of  annihi- 
lating.   In  Ufparieba  v.  Noble,  13  Eafi,  333.,  Lord  Rl- 
knborougb  goes  the  whole  length  of  this  cafe,  though 
the  licence  there,  (which  does  not  appear  by  the  report,) 
was  only  perfonal  to  the  Plaintiff.     The  voyage,  there- 
fore, was  legal,  and  the  infurance  legal.    The  2d  quef- 
tion is,  whether  a  condemnation  by  the  country  to  which 
the  affurednbelongs,  is  a  rifle  within  the  policy.    The 
words  «  all  kings,  princes,  and  people  of  what  nation, 
condition,  or  quality  foever,"  carefully  exclude  all  doubt 
whether  this  captor  be  defignated  by  the  policy.%  But  it 
is  faid  there  may  be  fraud  in  this ;  die  allured  may  be  a 
principal  officer  of  the  capturing  government,  and  him- 
felf  moft  a&ive  in  capturing  or  condemning,  and  fo  con- 
tributary  to  his  own  lofs.    But  it  is  not  found  by  the 
fpecial  verdi£t  that  the  Defendant  was  at  all  afting  under 
the    Ruffian    government,   capturing,  condemning,    or 
otherwife  contributary  to  his  own  lofs,  or  that  there  was 
any  fraud  :  therefore,  neither  can  be  intended.  In  Simeon 
v.  Bazett,  a  Maule  &  Sehv.  94.,  Lord  Ellenborough  held 
that  no  rule  of  law  prevents  the  underwriter  from  in* 
furing  againft  the  very  deiigned  aft  of  the  aflured  himfelf, 
if  the  parties  fo  underftand  it,  and  choofe  fo  to  contract. 
Yet  the  reafon  affigned  in  Conway  v.  Gray,  10  Eajf,  535. 
why  the  aflured  (hould  not  infure  againft  the  aft  of  his 
own  government,  was,  that  the  fubjeft  is  identified 
9*  V*^ 
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1814.         with  hie  goweramtiit,  and  thea&s  of  jfc  ftattmlii 
a&s,  and  that  againft  his  own-ads  ht  cannot  infm;  ik 
_  latter  dccifion  is  therefore  at  leaft  inconfiftent  vak  the 

Scott.         former.    The  fpecial  finding  in  the  cafe  of  Int. 
Baxett,  that  the  commerce  between  the  pom  of  Pn£ 
and  England,  though  interdi £ted  by  Prujfa  wis  ass- 
thelefs  known,  both  to  the  aiTuied  and  underwrites  to 
exift  to  a  great  extent,  makes  no  difference.  Jipijb** 
faSi  respondent  jurateres,  ad  qfug/Hanem  juris  jvdka.  Ik 
Court  only  can  judge  of  the  conftru&on  of  written  & 
ftruments ;  and  if  the  jury  had  found  that  the  oak 
writer  did  not  contemplate  a  rifle  whick  the  words  a- 
clude,  it  would  make  no  difference  in  the  coatrudin 
of  the  inftrument.    This  is  noticed  only  beaafc  k 
Court  of  Hang's  Bench  have  founded  their  departo 
from  their  former  decifions  on  this  fuppofed  dimity 
which  is  no  diverfity  at  all  according  to  the  rales « 
which  courts  of  juftice  are  to  decide  written  qftmoflft 
The  doArine  which  that  Court  built  on  the  cafes  of  G* 
way  t.  Fortes  and  Conway  v.  Gray%  10  Eaftt  536.,*^^ 
will  of  the  government  is  the  will  of  all  the  fubjed*,^ 
that  therefore  the  party  cannot  recover  for  that  wVcbk 
has  through  his  own  government  himfelf  &nftk»d«l 
caufed,  is  a  great  principle  of  national  law,  sndtate 
place  between  nation  and  nation,  but  was  nerer,  e*fl 
remotely,  alluded  to  in  any  queftion  between  jatyd 
party,  till  the  cafe  of  Touting  r.  Hubbard,  3  fyf>  &" 
191.,  where  Lord  Alvanley,  inamoftluminowjttdg0* 
alludes  to  it.    He  held  that  the  Swede  could  not  koo«« 
damages  from  an  EngKJhman  for  the  non-perfonmiKX« 
a  contraft  occafioned  by  the  a&  of  the  very  goiem** 
whofe  fervants  we  arc,  that  is,  that  a  Brkj/KkV*  & 
not  give  a  foreigner  damages  for  that  breach  of  coot™ 
which  is  occafioned  by  the  a£t  of  the  crown  of  &&* 
Lord  Alvanley,  indeed,  goes  further,  but  fortherthan* 
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«tfe  called  for.    In  Jure  caufa  prmtma,  ei  mm  remcfr 
fpaRatwr.    Bac.  Man.  i.    When  Lord  Alvanley  fays,  the 
Swede  muft  be  confidered  as  participating  in  that  hof- 
tile  a&  of  the  crown  of  Sweden,  which  occafioned  the 
embargo  to  be  impofed  by  England,  all  this  is  extra- 
judicial, and  he  went  out  of  his  way  to  notice  this  prin- 
ciple.   The  cafes  of  Conway  v.  Fortes,  and  Conway  v. 
Gray,  reft  on  tlu&diflum  of  Lord  Alvanlty  s  but,  firft, 
they  are  very  diftinguilhable  both  from  that  cafe  and 
this  j  and,  fecondly,  they  are  not  law.    In  TouUng  r. 
Hubbard  it  would  have  been  illegal  in  the  Defendant  to  do 
what  he  was  called  on  to  do.    In  Conway  v.  Gray  there 
was  nothing  illegal.    A  contract  of  indemnity  of  a  per- 
fon  againft  the  aft  of  his  own  government  is  not  illegal. 
Bat  the  decifion  is  not  only  an  extremely  hard  one,  but 
abfurd.    The  underwriter  contracts  to  indemnify  againft 
the  a£b  of  all  kings,  princes,  and  people.    There  exiftt, 
it  is  fuppofed,  an  implied  exception;  but  what  authority 
has  the  Court  to  prefume  an  exception  againft  fuch 
eyprefs  words  ?   In  Kellner  v.  Le  Mifurwr,  4  Eafi,  396,, 
and  fome  other  cafes,  there  is  illegality ;  and  wherever  a 
~contra&  is  made,  it  muft  be  prefumed  it  is  meant  to 
make  it  legal,  and  that  circumftance  introduces  the  im- 
plied exception ;  but  it  does  not  exift  in  Conway  v.  Gray, 
which,  therefore,  has  gone  much  further  than  Touting 
.  v.  ffubbard,  or  any  decided  cafe  on  infurances.     1  Pari, 
6th  edit.  102.  cites  Roccus,6$.  Reps  et  principis faQmm, 
eonnumeratur  inter  cafus  fortutios.    Roteb  v.  Edie,  6  Term 
Rep.  413.  agrees  herewith.    And  until  Conway  v.  Gray, 
it  never  was  conceived  but  that  the  a£h  of  the  govern- 
ment of  the  country  to  which  the  party  belongs,  are  as 
much  comprehended  within  the  policy  as  thofe  of  any 
other.    In  Conway  y.  Gray  there  were  not  thefe  diftin- 
guifhing  words,  "  until  fafely  warehoufed  in  the  con- 
fignee's  warehoufe,"  which  point  as,  ftrongly  as  the 
allured  dart d,  to  the  aft*  of  Us  own  ftate.    Suppofe  he 

had 
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tad  etpfefled  that  he  aflbred  againft  the  aa  of  hli  on 
ftate,  would  that  haye  been  illegal  ?  If  "in  b&  tk 
Plaintiff  had  been  ancillary  to  any  a&  by  which  Us  own 
property  was  deftroyed,  the  objeflion  is  intelligible,  k 
a  mere  prefumption  of  law  ought  not  to  operate  agai 
flie  Defendant's  own  pofitive  contract.  In  Cmyi, 
Forbes%  too,  America  was  at  peace  with  us,  and  h  nagk 
better  be  prefumed  that  the  parties  did  not  intend  to 
provide  againft  a  ftate  of  things,  to  which,  at  the  ase 
of  contracting,  there  were  no  approaches.  But  in  tie 
prefent  cafes,  there  was  an  a  dual  ftate  of  war  eii% 
between  the  parties  at  the  time  of  the  licence.  flat 
conftitutes  a  material  difference  between  this  cafeasi 
tbofe,  and  tallies  with  the  dodrine  of  It  ft*U 
%  Menmt  v.Bmbam,  15  Eajf,  496,,  that  the  Plainfif  sift 
in  applying  for  and  afting  on  a  licence,  is  faoJki 
renunciation  of  his  own  country,  its  acls,  and  poficr, 
and  incorporates  him  with  die  commerce  of  this  coo* 
try :  he  ads  in  direft  defiance  of  the  laws,  itgAm 
and  policy  of  his  own  ftate,  and  is  adopted  by  the  own 
of  England  into  the  rights  and  privileges  oftn^ 
fubjed,  whereby  he  virtually  renounces  the  daw  ad 
obligations  of  the  country  at  war  with  w  Theafcrf 
Ccmvay  y.  Forbes  then  ftands  alone;  it  is  notfoppcwd 
by  any  writer  upon  infurance.  If  it  can  be  fupp«ri 
at  all,  it  muft  be  on  a  queftion  of  intent,  w.  that,ge» 
nerally  fpeaking,  an  mfured  does  not  mem  to  into 
againft  a&s  of  his  own  government.  Bht  m  the  pnfl- 
cipal  cafe  moft  clearly  he  did  mean  to  infure  again*  & 
aft  of  his  own  government ;  for  he  fays,  till  I  get  * 
goods  into  my  warehoufe,  the  rift  fliaH  coatine.  h 
Bochm  v.  Cwmie,  2  Maule  &  Selw.  172.,  the  alibied  * 
fured  againft  land-carriage,  and  the  Cowt  of  BtfJ 
Bench  held  he  was  proteaed  againft  the  fraud  and  i^' 
Hgence  of  the  carrier's  fervants.  So  here,  the  ^ 
precludes  all  difpute  whether  the  fliip  had  been  24  ^ 
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at  anchor,  be  infwrtt  till  the  goods  are  in  his  watched* 
Agatnft  whoft  aft,  then,  does  he  infure  ?  Who  can  in* 
terfere  with  a  cargo  between  the  fhore  and  his  wave* 
houfe,  in  his  own  country,  except  his  own  government  I 
he  therefore  neceffarily  meant  to  infure  againft  the  ads 
of  his  own  government.  If  fo,  this  cafe  fteers  dear  of 
Conway  v.  Forbes.  Lord  Elienhrougb  diftinguUhed  the 
cafe  of  Simeon  v.  Baxett  from  Comvmy  v.  Forbes  and 
Touteng  v.  Hubbard,  by  the  circumftaace  of  apparent  in» 
tention  ;  for  that  there  the  party  neceffarily  contemplated 
the  rifle  whicl*  occurred,  and  which  *rofe  out  of  the 
prohibitions  of  the  king  of  Pruflta. 

Cart  for  die  Defendant  in  error.    A  licence  to  the 
grantee  and  "  others"  cannot  enure  to  proted  the  intereft 
of  alien  enemies,  whofe  intereft  is  exprefled  to  be  infured 
on  this  record.    Arguments  on  the  policy  of  this  meat 
fure  ought  to  be  addrefled  to  the  board  of  trade,  or  the 
privy  council,  not  to  a  court  of  law.    The  ftate  of  war 
makes  all  intercourse  between  belligerents  to  ceafe.    No 
contracts  can  be  made  between  the  ftibjeds  6f  the  two 
ArantTJes.  Co.  Lift.  129.  *.  u  An  alien  enemy  fliall  mm* 
tain  neither  real  nor  perfonal  adion,  donee  terrtfuerunt 
communes?    If  it  be  faid  that  an  alien  enemy  is  not  the 
Plaintiff  on  this  recot d,  Lord  Kenyon  C.  J.  held  in  Brarf- 
Jon  ▼.  Ne/Kt,  6  T.  R.  20.,  after  full  argument,  that 
an  a&ion  can  neither  be  maintained  by,  or  for  the  benefit 
of  an  alien  enemy.    Potts  v.  Bell,  8  T.  R.  548.    Cafe  of 
Hoop,  l  Rob.  196.    All  trade  with  an  enemy  is  illegal 
The  King  is  the  fole  arbiter  of  peace  and  war,  and  as  he 
may  make  peace,  fo  may  he  remit  the  rights  of  war.    As 
the  whole  trade,  without  the  licence,  is  illegal,  fo  the 
licence  legalises  only  what  is  exprefled :  whatever  is  not 
expreffed  in  the  licence,  is  withheld.    It  is  a  very  differ- 
ent thing  to  permit  a  fubje£  of  this  country  to  trade  with 
an  alien  enemy,  and  to  permit  an  aHeu  enemy  to  fue 

here, 
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here,  even  through  a  truftee.  An  alien  enemy  eaasot 
(land  in  a  court  of  juftictf  here :  he  can  neither  fans  z 
contrary  nor  fue  on  it*  This  licence  only  goes  to  enable 
Scott,  an  Englifb  fubjed  to  trade  with  the  enemy ;  there  soot 
the  flighteft  proof  the  government  had  any  idea  of  tide 
lurking  Ruffian  interefts.  Hie  greater  departure  froas 
die  law  is  not  to  be  prefumed,  where  the  IefTer  departan 
will  fatiafy  the  words.  So  foon  as  the  extent  of  the  lkact 
is  fatisfied,  there  the  legality  mud  flop.  The  Bcence 
here  is  to  permit  the  Plaintiff  to  export  goods  to  a  Rtfm 
port.  In  feveral  cafes  a  licence  has  been  conftrued  toi* 
JhriBi  juris>  and  to  extend  only  to  that  which  is  expreftd 
in  it.  That  the  end  will  fan&ion  the  means,  is  a  nmin 
as  dangerous  in  law. as  in  morals.  If  the  principle  at- 
tended for  is  to  prevail,  there  is  no  reafon  why  ZsiV- 
becktr  and  Klain  might  not  be  die  Plaintiffs  on  this  reeori 
hi  Menttett  v.  Bcnbam,  Lord  Ellenborough  C  J.  fcys,  the 
policy  may  be  very  different  when  fetch  a  licence  k 
granted  to  a  perfon  refiding  here,  who  is  known  aae* 
accountable  for  any  improper  ufe  of  it,  and  whfre  itis 
granted  to  aa  alien  enemy  refiding  in  the  heart  of  as 
enemy's  country.  He  admits  that  the  Baltic  Ikesco 
meant  to  include  all  hoftile  as  well  as  all  friendly  parts; 
fo  there  is  in  that  refpe£t  no  difference  between  dot  cafe 
apd  this.  Lord  Ellenborough  too  there  enters  into  *k 
policy  of  the  meafure,  which  a  court  of  law  cannot  do; 
but  if  it  can  be  done,  the  policy  is  with  Lord  EBmknttf: 
he  (ays  it  is  eflential  that  the  government  (htmld  not  be 
hoodwinked.  Here  it  is  exprefsly  found  that  the  Han- 
tiff  did  not  difclofe  to  the  privy  council  that  he  applied  as 
agent  for  Zukcrbecktr,  Klain,  and  Co.,  or  any  other  R*f* 
fubje£l,  or  on  their  behalf,  which  is  a  failure  to  make  an 
important  difclofure.  This  queftion  has  repeatedly  come 
before  Lord  Ellenborough:  and  in  none  of  tbofe  cafes  SA 
the  ftate  of  that  (aa  appear.  The  prefers  Chief  Ban* 
{Giih)  ufcd  to  argue,  that  it  moft  probably  was  dftti"* 
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to  the  government  upon  the  application  for  the  lioence  \ 
but  this  cafe  excludes  fuch  a  prefumption.  Lord  Ellen* 
borongb  requires  to  be  fatisfied  that  it  was  the  intention  of 
the  crown  to  extend  the  licence  to  the  cafe :  this  was  not  Scott. 
an  iafulated  opinion ;  but  in  Flindt  v.  Scott,  after  hearing 
from  the  prefent  Chief  Baron  one  of  the  moft  powerful 
arguments  ever  addrefled  to  a  Court,  Lord  ElUnborougb 
popped  the  oppofite  counfel,  and  gave  judgment,  and  the 
like  in  Flindt  v.  CrokatU  All  the  decifions  of  the  Court  of 
Admiralty  are  in  favour  of  the  Defendant,  with  the  Gugle 
exception  of  their  conftru&ion  upon  that  one  claufe  cited 
from  the  Confine  Marianne*  in  which  that  Court  was 
wrong.  Cafe  of  Haffnung,  2  Rob.  1 6%.  Scott  J.  fays, «  Un- 
lefs -there  are  very  exprefs  words  to.  this  effie£k  to  be 
found  in  the  licence,  I  am  to  confider  its  meaning  as 
not  going  to  that  extent,  but  as  giving  fuch  a  liberty  only 
to  fubje&s  of  this  country ;  it  is  a  licence  to  Britt/b  fub» 
je£U  to  import,  &c,  and,  as  I  underftand  it,  they  are  to 
import  on  their  own  account.  And  if  it  appeared  that  the 
importation  was  on  the  account  of  other  than  BrHijb  mer- 
chants, I  (hould  hold  that  under  the  terms  of  this  licence,  it 
could  not  be  considered  as  a  legal  importation."  So  here, 
this  Court  is  not  on  account  of  any  fuppofed  and  doubt- 
ful, policy  to  go  beyond  the  exprefs  words  of  the  licence. 
The  crown  akme  is  competent  to  decide  on  thefe  ques- 
tions of  policy.  Cofinopolite,  4  Rob.  8. '  Scott  J.  «  Licences 
being  high  ads  of  fovereignty,  they  are  neceflarily^rtfK 
juris)  and  muft  not  be  carried  further  than  the  intention 
of  the  great  authority  which  grants  them  may  be  fup- 
pofed to  extend."  80,  Jong*  Johannes,  4  Rob.  263.  -  «  A 
material  obje£fc  of  the  controul  which  government  exercifes 
.over  fuch  a  trade,. is  that  it  may  judge  of  the  particular 
perfons  who  are  fit  to  be  entrufted  with  an  exemption 
from  the  ordinary  reftri&ions  of  a  ftate  of  war."  How 
.can  the  government  judge  whether  they  will  entruft  this 
povcrt  Jtq  a  pttfol  Vb*  »  carefully  concealed  from  them? 

In 
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^14.  Ib  tk  cafe  of  the  /*#*  Ql*§m*  f  JbfcuMfiH* 
minly  was  a  very  ftri&  appHeatim  *f *ll*fi^> 
5  Jfa4,  14.  J«ge  <4r*M&  A  Ikencefataatatntoift 
forH  was  held  not  well  purfced,  b  aai»p«MBiu 
£ri*j£  fiup:  "there  ace  many rata*  «by  jam* 
alight  not  be  difpofed  to  permit  jM^ttput* 
with  die  enemy,  at  tbe  fame  time  thaucoMubm 
in  neutral  bottoms  may  be  allowed."  Tbntafotf 
plicahle  here.  «  k  would  be  mfrmely  mi  m# 
Ay*  Sir  W.  &vtf9  «Jbr  this  Court  to  tabostff* 
lay*  that  becanfe  government  hat  admitted  thc«e,* 
other  ia  to  be  taken  as  virtually  included."  So  ■  1,  < 
jvrtiori,  too  much  for  a  common  law  cosrt,  if  it  i  « 
much  for  a  prize  court.  Ia  RMafc*  t.  lmaj>  k 
terms  of  the  licence  were  very  ptcutar:  kwafan 
veffel  bearing  any  flag  except  the  Fnad>%  to  {meed* 
ballaft  from  any  poft  north  of  iheScbfUttoArd*^* 
any  other  port  of  the  White  &».  Lord  EUtn^ 
«  The  obje&  is  matiifeftly  to  procure  a  cngo  of  ^ 
goods  to  be  brought  into  this  country.  It  is  1*4* 
cifically  to  Sifkifti  or  to  any  other  perfioa  to  inpcri,!* 
for  a  0>ip.w  (Nothing  can  be  more  doubtful  to* 
judgment.)  He  adds,  «  Under  a  licence  coucWioW 
termSf  we  do  not  feel  ovrfelves  warranted  in  fy^ 
a  Jh^Rffi  fufajeft  may  not  {hip  goods  on  bearfWitft 
lor.  the  purpofe  of  their  being  brought  hither*"  B*k 
Court  muft  be  guided,  not  by  conflrferatRttfttf  ta^ 
policy,  but  by  exprefe  words,  or  imevitalde  afe* 
more  tender  language  could  not  be*  ufed  thtf**1* 
hi  the  judgment  in  that  cafe,  ifa**  v.  ftf^**** 
apply,  which  merely  was,  that  the  affipBrtd ah* 
mpt  vendee,  who  had  not  paid  for  goods  pod** 
Ihouid  not,  without  office  found  for  the  aown^f 
milted  to  plunder  the  confignee  of  lk»  ****' 
Much  ftiefs  has  been  hud,  both  by  the  mvO*""* 
in  his  argument,  and  by  the  Court  ota****** 
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in  their  late  judgment,  upon  the  claufe  in  the  licence*         1814* 
u  aofwkhftattdmg  all  documents  which  accompany  die 
flip  and  cargo  may  repfefent  the  fame  to  be  deftined  to 
any  neatral  ©r  hoftile  port,  and  to  whomfoever  fach 
property  may  appear  to  belong,"  and  on  the  conftru&io* 
$iren  to  tkb  in  the  Confine  Marianne.    [Mansfield  C  J. 
We  dad  not  rely  upon   this  claufe  in  particular,   hot 
upon  the  ground  of  the  general  intent  of  that  iiiftro- 
ment.    It  was  certainly  faid  that  it  was  extremely  de» 
firable  for  the  Conn*  of  Wtfiminfltr  Hall  to  agree  with 
the  Courts  of  Admiralty*  but  neither  in  the  cafe  of 
Morgan  v.  OfwaUt  nor  in  that  of  Feifr  v.  Sell,  was  it 
neceflary  for  us  to  decide  that  point.].  This  conftruo* 
t ion  is  erroneous,  for  three  reafons :  Firft,  the  word  «ap» 
pear"  does  not  itfelf  imply  fuch  conftruclion.    Secondly, 
the  context  (hews  it  cannot  have  it*    Thirdly,  from  the 
whole  inflrument  it  is  quite  impoffiUe.     The  words 
"  reprefent"-and  «  appear"  both  evidently  allude  to  the 
neceffity  of  mafking  the  property:  nofcitur  a fociis%  namely, 
by  the  fabricated  inftroments.    The  whole  trade  of  the 
country  is  carried  on  by  perjury,  fwearing  thefe  inftns* 
tnents  are  genuine,  though  all  manufactured  by  one 
man  in  London.    But,  would  the  Court  believe  it,  in  li- 
cences which  are'  reftrilted  to  the  (ingle  grantee,  or  to 
other  Britijb  merchants,  and  exprefsly  require  the  goods 
to  belong  to  them,  ftill  the  fame  words  are  found.    The 
conftrudion  mail  be  conGftent :  the  word*  cannot  mean 
one  thing  in  one  licence,  and  another  thing  in  another. 
In  Hogedern  v.  Bazttt,  %  Monk  isf  Seiw.  too.,  and  nu- 
merous other  cafes,  the  licence  is  reftri&ed  to  Britijb  and 
neutrals,  yet  thefe  words  are  found.    This  argument  was 
firft  ufed  by  Gibbs  C.  B.>  when  he  was  of  counfel  in  the 
cafe  of  Flindt  v.  Lartiru,  which  occurred  juft  after  the 
principal  Cafe.    But  the  queftion  whether  the  property  of 
Hamburgbers  under  the  influence  of  France,  belonged  to 
neutrals  or.  enemies*  had  long  before  been  diicufled  on  4 
Vpl.  Vt  3  B  fpeciaj 
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1814.         Jpecial  verdift,  wherein  were  thefe  words*,  «and  & 
*~*iMlt        whole  conteft  would  have  been  unneceffary,  if  thefe 
«,.  words  would  have  extended  to  all  perfons'  property.  If 

*****  it  be  faid  that  the  Otfpping-brokers  fuggeft  the  bnp|e 
of  thefe  licences,  the  argument  for  their  being  ftrioh 
lohfttued,  is  the  ftronger,  in  order  that  this,  which) 
*  very  great  boon,  may  not  be  doled  away  without  tb 
tXprefs  intent  of  the  crown.  But  the  queftion  of  tfct 
conftru&ion  of  this  claufe  is  not  yet  at  reft,  evening 
Courts  of  Admiralty:  it  was  lately  raifed  in  a  cafes: 
die  Cockpit y  and  it  was  not  there  difpofed  of,  becufei 
fcecame  unneceffary  to  decide  it,  The  general  terns  of 
this  whole  licence  are  fully  fatisfied  by  legalizing  k 
trade,  without  going  to  the  extent  of  enabling  an  afe 
tfaemy  not  only  to  trade,  but  to  foe  here.  Hefcl 
Cences  may  be  conftrued  liberally,  but  they  ought  to  be 
tonftrued  rather  ftriaiy  than  loofely.  Nofimihrde, 
«*tept  Feift  v.  Belly  has  been  decided  in  favour  of  the 
trade :  and  in  Flinit  *  Larkins,  Lord  EUenhmtfU 
truly  faid,  «  If  thefe  would  admit  a  Rvjtaih  ^1^ 
«dmit  a  Frenchman,  or  any  other."  Next,  the  Vid 
cannot  recover  in  this  aftion,  inafmuch  as  the  J06  ■ 
Which  he  complains  is  occasioned  by  the  aft  ofhB°WH 
government.  Upon  this  point  the  Plaintiff  calls  on  * 
Court  to  decide  not  merely  the  cafe  before  than,  butte 
ceverfe  many  other  cafes ;  confidently  alleging,  &&* 
nvay  r.  Forbes,  Maury  v.  Sbeddon,  and  Co***)  f  •  Cr* 
though  decided  and  acquiefced  in  for  five  or  fa  jo* 
are  not  law.  There  is  no  diftin&on  between  the  p 
font  cafe  and  that  of  Conwy  r.  Forks.  NothingcouH 
be  more  expTefs  than  the  words  of  that  policy:  it** 
againft  all  kings  and  nations  whatsoever,  as  ftJf*1" 
is  5  but  the  Court  held,  firft,  that  every  fobjefl «>** 
tified  with  his  ftate,  and  the  aft  of  the  tote  is  »*■ 
•&  adly,  His  own  aft  (hall  not  be  a  ground  of  aft* 
againft  a  Britejk  underwriter.*    Lord  Ohi**$* 
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tainly  alludes  here  to  Toutengv .Hubbard>  but  does  not  found 
his  judgment  on  it.  No  one  has  ever  before  doubted 
the  do&rine  of  Conway  v.  Gray,  and  unlefs  the  counfel 
for  the  Defendant  fucceeds  in  overturning  it,  he  cannot 
prevail.  He  alfo  impugns  the  cafe  of  Mennett  v.  Bon* 
ham:  that  policy  contained  every  expreffion  favourable 
to  the  affured  which  this  policy  has,  and  much  ftronger 
circumltances  for  the  affured  than  here.  In  cafe  of 
lofs,  capture,  feizure,  or  detention,  by  any  power  what- 
ever, or  under  any  pretence  whatever,  within  the  mean- 
ing of  the  policy,  the  underwriters  engaged  to  pay  within 
two  months  after  notice.  \Mansfield  C.J.  Nothing 
can  be  ftronger  than  the  general  words  of  the  policy,  but 
fhat  claufe  adds  nothing  to  them  to  enlarge  the  rifle; 
the  concluding  words,  "  within  the  meaning  of  the  po- 
licy," leave  the  liability  juft  where  it  was.]  That  licence 
was  to  PedAer  Bluhm  and  Simon9  without  any  reftri&ivft 
defcription,  on  behalf  of  themfelves  and  others:  not- 
withftanding  all  the  documents  might  reprefent  the  flrip 
to  be  deftined  to  any  neutral  or  hoftile  port,  and  to 
whomfoever  fuch  property  might  appear  to  belong. 
Lord  ElUnborough's  judgment  there  is  moft  forcible. 
In  that  cafe  alfo  were  the  words  «  until  fafely  ware* 
houfed  5*  but  thofe  words  may  comprehend  many  cafe* 
of  rifle  on  the  land,  and  therefore  may  be  iriferted  for 
other  reafons  than  for  the  fake  of  guarding  againft 
feizure  by  the  government  of  the  affured.  If  the  licence 
had  been  ezprefsly  to  a  Ruffian^  yet  the  infurance  would 
not  cover  a  lofs  occaGoned  by  the  a£l  of  his  own  go- 
vernment. Le  Blanc  C.  J.,  though  he  differs  from  the 
Court,  exprefsly  upholds  Conway  v.  Gray  and  Touteng  v. 
Hubbard.  In  all  thefe  cafes  the  majority  of  the  judges 
have  decided  that  Conway  v.  Gray  does  not  conflift  with 
Ufparicha  v.  Noble :  but  all  agree  that  Conway  v.  Gray  is 
good  law.  The  policy  in  Conway  v.  Gray  did  embrace 
that  lofs,  as  much  as  this  policy  embraces  the  prefent 
3  B  2,  lofs. 
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lofs.  It  i*  utterly  irapoffible  that  a  map  can  iota 
againft  his  own  a£fc :  it  is  an  unheard  of  dofkmt  The 
fubje£k  of  infurance  muft  be  Some  fortuitous  accUentr 
If  a  man  were  to  infure  that  he  could  mt  wreck  fe% 
on  die  coaft  of  Holland,  the  Courts  would  not  hear  lis, 
to  infift  on  fuch  a  contraft,  [Mansfield  C  A.  Tint 
is  a  wide  difference  between  infuring  againft  his  own  afi* 
and  infuring  againft  the  a£k  of  his  government.  JWJ. 
There  is  a  wide  difference  between  infuring  againft  ik 
confequence  of  his  own  a£t,  and  infuring  agaUt  b 
own  aft ;  the  appointment  of  a  captain  is  the  afluftfto* 
zGt9  and  yet  he  infures  againft  his  barratry;  bockwooU 
be  abfurd  to  infure  againft  his  own  ad :  it  is  unpoGUe.] 
In  Horneyer  v.  Lvjbington,  15  Eafl,  46.  it  was  heU  1 
Plaintiff  could  not  recover  for  a  lofs  occasioned  by  fa 
carrying  Simulated  papers  without  permtSfion,  thought 
was  the  wifeft  thing  he  could  do.  OfmeUiJqh 
ibid.  70.  is  to  the  fame  effe&t  Yet  the  undeiwriw 
mull  there  equally  have  contemplated  the  neceffityof 
carrying  fuch  papers,  as  here,  of  contravening  tie  i& 
of  the  Rufftan  ftate.  ^Mansfield  C.  J.  and  Heath  h  % 
carrying  Simulated  papers  was  a  wrongful  afi;  ktf«* 
poffible  to  fay  the  aflurcd  could  carry  them  widweithe 
confent  of  the  underwriters  ;  who  alone  were  to  dead* 
the  queftion  of  the  neceflity  of  them.  Tie  canyic; 
them  fubjefts  the  {hip  to  confifcation  from  a  oev 
fource.]  This  infurance  is  at  a  premium  of  only  loftr 
cent,  to  return  two  \  the  amount  of  premium  is  a  or- 
cumftance  which  Lord  Ellenborougb  notices  upon  tic 
difcuflion  of  a  fpecial  vetdift  in  Sinuon  v.  Bazdt,  reft- 
ing  on  the  Iargenefs  of  the  premium  as  evidence  of  tie 
intent  [Mansfield  C.  J.  and  Heath  J.  We  cannot  p 
on  evidence  in  a  fpecial  verdict,  but  only  on  the  fafls 
found.]  1  battel,  c.  4.  /  40.  «  A  political  focietrisa 
moral  perfon,  as  it  has  an  understanding  and  a  will,  of 
which  it  makes  ufe  for  the  conduft  of  Us  affairs,  3»f  is 
io»  capaMt 
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Capable  of  obligations  and  laws:    when,  therefore,  a  1*14. 


■V— ^ 


people  confer  the  fovereignty  upon  any  one  perfon,  they 
inveft  him  with  their  understanding  and  will,  and  make  *. 

over  to  him  their  obligations  and  rights,  fo  far  as  relates  Scott, 

to  the  adminiftration  of  the  affairs  of  ftate,  and  the 
cxercife  of  the  public  authority :  thus  the  fovereign,  or 
conductor  of  the  ftate,  becoming  the  fubje&  in  which 
refide  the  obligations  and  rights  relative  to  government, 
in  him  is  found  the  moral  perfon,  who,  without  abfo- 
lutely  ceafing  to  exift  in  the  nation,  afts  from  thence* 
forward  only  in  and  by  him.  Such  is  the  origin  of  the 
reprefentative  charader  attributed  to  the  fovereign.  He 
reprefents  the  nation  in  all  the  affairs  it  was  capable  of 
managing  as  fovereign,**  &c.  The  doflrine,  therefore, 
in  Conway  v.  Gray  and  Touting  v.  Hubbard  is  not  new. 
It  is  an  acknwledged  principle  of  law  that  every  man  is 
identified  with  the  afts  of  his  own  government.  The 
Defendant  Gray  did  not  venture  to  bring  a  writ  of  error, 
ift,  The  trading  was  illegal ;  2.  if  not  illegal,  an  alien 
enemy  cannot  fue  through  the  medium  of  his  truftee-, 
3.  if  he  might  in  other  cafes  recover,  yet  he  cannot 
recover  for  a  lofs  occafioned  by  an  a&  of  his  own  ftate, 
becaufe  it  is  identified  with  his  own  ad, 

Taddy,  in  reply,  admitted  the  do&rines  held  in  Bran- 
don v.  Nefbitt,  Potts  v.  Bell,  and  Co.  Litt.  The  only 
queftion  was  on  the  conftrudion  of  the  licence  $  it  is 
not,  like  a  grant  of  the  crown,  JlriEli  juris.  ^Mansfield 
C.  J.  relieved  the  counfel  for  the  Plaintiff  from  the  ne- 
ceflity  of  arguing  this.  Thefe  licences  are  now  no  longer 
granted  by  the  king  under  his  fign  manual,  but  inftead 
thereof,  by  a  fecretary  of  ftate  under  the  zGt  48  G.  3, 
r.  126.;  they  are  to  be  conftrued,  not  as  grants  of  the 
crown  to  individuals ;  for  tljey  are  granted,  not  fo  much 
for  the  benefit  of  the  grantee,  as  for  the  benefit  of  the 
country,  which  is  in  need  of  the  commodities  that  are 
3  B  3  licenfed 
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1 8 14.  licenfed  to  be  imported :  with  refpeft  to  grants  of  tk 

LF "  * "  crown,  a  trading  licence  bears  not  the  flighted  lefem- 

/  i.  blance  to  them.    The  crown  parts  with  nothing.  We 

8oaiT» .        confider  it  as  fettled,  (whether  right  or  wnm|  is  for  mo- 
ther Court  to  decide,)  contrarily  to  what  was  at  firflheM, 

*  that  thefc  licences  are  to  receive  the  mod  liberal  confine- 

tion,  becaufe,  even  if  the  court  of  admiralty  had  not  de- 
cided it,  yet  every  one  might  difcera  that  they  vat 
granted  merely  for  the  benefit  of  the  country;  and  if  tie 
Court  were  to  fay  that  thefe  licences,  granted  for  the 
purpofe  of  introducing  thefe  goods  of  which  the  coos- 
try  (lands  in  the  greateft  need,  are  to  be  conftraai 
ftri&ly,  ic  would  be  a  very  Grange  do&rine.]  Ik 
words  "  to  whomsoever  the  property  may  appear  to  be- 
long," are  abfolute  tautology,  if  they  mean  what  appeal 
on  the  documents,  for  that  is  already  included  in  the 
word  "  reprefent  ;"  but  "appear"  means  "judkafi? 
appear."  The  phrafe  in  all  courts  of  civil  law  is, u  it 
appears  to  the  Court  ;"  as  the  courts  of  common  lawk? 
"  it  is  confidered."  But  that  queftion  does  not  touch  *e 
cafe.  It  is  not  neceflary  for  the  Plaintiff  to  contend  dutifo 
licence  would  enable  the  Ruffian  to  fue  here,  becniek 
is  not  the  PlaintifFon  this  record ;  but  in  Wells v.W^ 
I  Ld.  Ray.  28a.  it  was  held  that  an  alien  enemy te^ 
might  fue  here.  The  terms  of  the  licence  were  not  frf- 
ficiently  adverted  to  by  Lord  Ellenborough,  when  he  fays, 
that  the  licence,  under  this  conftru&ion  would  fcn&» 
French  property j  fuch  a  confequence  cannot  follov,  fe 
there  are  words  excluding  every  French  flag,  It  Fnd> 
property.  When  a  cafe  arifes  of  a  licence"  to  iffy 
and  neutrals,  to  whomfoever  the  property  (hall  app01 
to  belong,"  it  may  perhaps  become  neceflary,  and  w 
then  be  foon  enough,  to  decide  whether  the  Court  ifl 
.  reje&  one,  and  which,  of  two  repugnant  propotoM' 
whether  they  are  ndt  both  reconcileable,  and  mean  tte 
the  Britijb  fhall  be  the  hand  through  which  the  proper 
9%  ** 
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(hall  oafs,  but  that  the  property  may  be  that  of  any  one.  I0!4» 
No  reasoning  has  been  adduced  in  anfwer  to  the  reafons  lyj^L,-"* 
of  the  Court  of  Common  Pleas,  in  Morgan  v.  Ofwald  *""*'?* 
and  Feife  v. Belli  nor  to  that  of  die  Court  of  King's 
Bench,  in  Robin/on  v.  Tovray,  RoUnfon  v.  Qbeefewrigbt9 
Ufparicba  v.  Noble9  and  Fenton  v.  JPearfb*.  The  lattW 
Court,  in  thofe  cafe?,  confli&s  with  itfelf.  Fenton  v, 
Pearfbn  is  utterly  irreconcileable  with  their  judgment  in 
this  cafe.  Mtnnett  v.  B<mham>  too,  is  now  pending  in 
error.  A  perfon  to  whom  the  benefit  of  a  licence  i$ 
extended,  is  to  all  intents  and  purpofes  incorporated 
with  this  nation,  and  to  all  poffible  purpofes  renounces, 
the  a£ts,  intents,  and  motives,  of  his  own  government* 
if  there  can  be  fuch  a  renunciation.  That  this  renun» 
ciation  is  poffible,  was  admitted  in  Ufparicba  v.  Nokk., 
No  anfwer  has  been  attempted  to  the  Plaintiff's  propo* 
fition,  that  the  intent  of  the  party  and  the  intent  of  the. 
crown  were  principally  to  be  attended  to.  In  Conway 
v.  Gray  there  were  not  the  words  "  until  (Safely  ware* 
houfed,"  which  are  here*  Even  if  Conway  v.  Gray  b* 
law,  there  is  that  manifeft  and  leading  diftin&ion  he* 
tween  the  cafes,  which  is  noticed  by  Lord  Ellenbormtgh 
in  Simeon  v.Jiazett,  that  in  the  one  cafe  the  rifle  of  £H 
of  his  own  (late  is  contemplated,  in  the  other  not.  It 
was  contended  by  Lord  Mansfield  and  others  in  parlia** 
ment,  to  be  the  true  policy  of  the  country,  to  keep  the 
infurance  •  trade,  for  that  the  premiums  were  more  ad* 
vantageous  than  the  lofles  noxious.  The  finding  th« 
intent  of  the  underwriter  to  contemplate  this  particular 
commerce  is  immaterial,  for  it  could  form  no  ingredient 
in  the  judgment  of  the  Court,  without  conftruing  th* 
contraft  by  external  evidence,  Ofwald  v.  Fig ne  and  Hor- 
ntyer  v.  Lujbington  have  no  relation  to  this  cafe.  Morgan 
v.  Ofwald  differed  only  in  this  point,  that  there  was  not 
the  word  "  others,"  but  Siffkin  only.  There  it  was  held 
by  both  Courts  that  the  voyage  w*s  legalised  by  tho 
3  B  4  licence* 
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JMence.',;  As  to  the  apptehenfion  tliat  tbeinivlgnctol 
the  -crown  fliould  be  doled  away,  it  is  die  rayfoet 
and  ftrength-  of  the  trade  of  die  country  *,  die  Kntif 
fceks  to  amplify  and  enlarge  it;  the  Defendant  to  tie 
it  away.  The  licence  obtained  by  Sifkm  ranft  tat 
operated*  not  as  a  licence  to  an  inanimate  chattel,  a  Up, 
hot  to:  a -moral  agent.  [Heotk  J.  ace.']  lie  Conn  i 
King's  Bench,  therefore,  hare  deferted  their  ions 
opinion.  Without  faying  that  the  do&rines  of  a  Comoro 
law  court  are  to  vary  their  rules  of  conftraflkm  ** 
political  events,  as  perhaps  thofe  of  an  admiralty  cart 
may,  Or  may  not,  no  common  law  court  has  ererkU 
that  licences  were  to  be  ftri&ly  interpreted.  In** 
fiett  v.  Bmbam,  if  the  claufe  «  until  fafely  warehosW 
exifted,  it  was  never  argued  on,  or  preferred  to  tk 
Court,'  whofe  judgment  in  no  degree  rtfts  on  it.  No 
authority  has  been  cited  from  the  law  of  nations  tk 
the  principle,  that  the  will  of  the  ftate  is  the  will  of  ad 
ku&ridttal,  had  been  applied  to  the  contrafts  of  indi- 
viduals ;  the  general  propofition  from  Vattd,  that  a* 
tion  is  a  moral  agent,  does  not  go  that  length*  fe 
authority  previous  to  Touteng  v.  Hubbard  co«n»a« 
that  propofition.  In  Robin/on  v.  T*rcy  the  fcoce  ii 
materially  different. 

fir,  #*•**• 

Judgment  was  now  pronounced  in  the  abfencew 
Gibbs  C.  J.  who  had  been  of  counfel  in  the  cant,  d 
tTood  B.,  who  was  confined  by  indifpofition,  by 

Thomson  C.  B.  His  Lordfhip  ftated  thedccJanW 
And  the  fpecial  verdift  at  large.  The  merits  of  * 
cafe  myft  mainly,  if  not  entirely,  depend  on  tbe«W 
and  operation  of  the  licence,  under  whichthecargo,*c 
.  fubje&of  the  infurance  in  queftion,  waiftipp^  l 
the  fhipment  made  under  the  f*n&W  of  the  fc# 
is  legal,  then  the  inCuranqe  on  it  rioft  be  *  * 
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aQd  the- underwriter  is  ieefponfible  for  the. lofs  that  fyas         1814. 
haf>peded  by  the  feizure  of  the  cargo,  unlefs  he  can 
eftabliQi  fome  good  ground  for  being  difcharged  from 
that  refponfibility.     It  is  proper  to  confider  the  nature 
and  end  of  fuch  a  licence  as  the  prefent,  ifHied  by  the 
government  of  this  country  during  hoftilities  with  fb^ 
reign  nations ;  there  can  be  no  doubt  but  that  the  fo» 
vereign  may,  during  a  war,  equally  licenfe  the  trading 
of  any  of  his.  fubjeds  with  an  enemy,  or  licenfe  ene* 
mies.to  trade  with  his  fubjeds.    The  great  object  of 
obtaining  fuch  an  intercourfe  by  fuch  licence,  was  to 
provide  the  means  of  exporting,    notwithftanding  the 
prefTure  »f  war,  the  manufactures  of  this  country,  and 
to  receive  in  return  from  the  other  country  fuch  articles 
as  we  moft  flood  in  neeed  of}  and  that  was  particu- 
larly the  cafe  with  refpeft  to  Ruffia :  we  wanted  the 
produce  of  that  country  in  general,  and  efpecially  the 
article  of  naval  (tores.     And  thefe  licences  to  trade, 
however  they  may  have  been  formerly  COnftrued  ftriftly, 
are  now  in  all  courts  conftrued  more  liberally,  and  fa* 
vourably  to  trade,  in  order  to  effectuate  the  benefits  in- 
tended to  refuit  from  them.    There  is  in  the  prefent  in- 
fiance  nothing,  either  in  the  terms  of  the  licence,  or  in 
the  principles  of  public  policy,  which  ought  to  reflrift 
the  operation  of  the  authority  given  to  the  exportation 
of  property  belonging  to  the  fubje&s  of  this  country 
pnly ;  on  the  contrary,  the  licence  is  granted  to  Gufla* 
vus  Flindt  and  £0.  of  London,  merchants,  .on  behalf  of 
themfelves  and  others,  to  export  a  cargo  from  London 
to  Archangel,  being  an  enemy's  port,  and  to  import  from 
thence  in  the  fame  fhip  a  cargo  of  fuch  goods  as  are 
permitted  by  law  to  be  imported,  (with  fome  excep- 
tions,) to  any  port  in  the  United  Kingdom,  notwith- 
ftanding all  the  documents  which  accompany  the  (hip 
and  cargo  may  reprefent  the  fame  to  be  deftined  to  any 
peutral  or  faoftile  port,  and  to  whomsoever  fuch  pro- 

Pr7 
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pcrtjr  may  appear  to  belong :  terms,  which  to  me  fa£, 
ciently  indicate  that  the  cargo,  either  outwards  or  home- 
wards,  might  legally  comprehend  the  property  of  ecemies. 
And  thefe  terms  have  been  adopted  for  that  very  purpcie, 
which  terms  in  the  opinion  of  the  very  learned  lodge  of 
the  Court  of  Admiralty,  (as  appears  from  the  cafe  of  tfe 
Coujuu  Marianne,)  have  in  that  court  been  held  to  exclude 
all  inquiry  in  whom  the  property  is  vetted.    Our  gorm- 
ment,  in  liceniing  a  trade  dire&ly  with  the  enemy  at  fe 
port,  malt  have  had  a  view  both  to  exportation  and  im- 
portation.   Why  may  not  the  licence  be  conftrued  to 
permit  the  exportation  of  a  cargo  by  an  enemy  to  tk 
hoftile  port,  from  whence  the  return  cargo  is  to  be  im- 
ported?   The  cargo  exported  from  this  country  mat 
neceffarily  be  conGgned  to,  and  ultimately  become  the 
property  of  a  foreigner  at  thatxport:  why  then  may  it 
not  be  permitted  to  the  foreigner  at  once  to  acquire  the 
property  here,  and  to  export  the  goods  by  his  agent  in 
this  country  ?     In  Feife  and  Another  v.  Bill,  4  Tin*.  4- 
under  a  licence  to  a  Britijb  merchant  by  name,  on  Waif 
of  himfelf  and  others,  to  export  a  cargo  to  St.PcierJkff$\ 
and  to  import  a  cargo  from  thence ;  though  an  alien 
enemy  was  interested  both  in  the  exported  and  imported 
cargoes,  yet  the  Court  of  Common  Pleas  held  that  it  wis 
no  objeftion  to  the  Plaintiff's  recovering  on  their  infar- 
ance.     In  Morgan  v.  Ofwald,  3  Taunt.  554.  a  queftioo 
arofe  upon  a  licence  granted  to  a  Britijb  merchant,  that 
a  fhip  might  gQ  to  an  hoftile  port,  and  bring  home  \ 
cargo  of  goods.     It  permitted  a  veiTel,  bearing  any  lag 
except  t,he  French,  to  proceed  in  ballaft  from  anypoit 
north  of  the  Scheldt,  to  Archangel,  or  any  other  port  in 
the  White  Sea,  there  to  load  a  cargo  of  fuch  goods  as 
were  permitted  by  law  to  be  imported,  (with  fome  ex- 
ceptions,) and  to  proceed  with  the  fame  to  a  port  of  tk 
United  Kingdom,    It  was  held,  that  licence  authorized 
the  importation  of  goods,  the  property  of  an  alien  encoji 
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tie  fubjeft  of  that  ho  (tile  country}  and  therefore  autho-  1814. 

rized  him  to  infure  and  to  enforce  his  contrail  of  infur*.      '      -~  ^* 
ance  in  the  courts  of  this  country*    In  the  cafe  of  Robin*  Vm 

Jon  v.  Touray,  1  Maule  fe*  $elw.  217.  which  arofe  on  the.         Scoxt* 
fame  (hip,  licence  an$l  policy,  the  Court  of  King's  Bench 
adopted  the  fame  doflrine.     In  the  cafe  of  Ftnton  and 
Anotbiff  Aflignces  of  Rtnnouds%  Bankrupts,  v.  Pearfon, 
15  Eoft,  419.  the  Court  of  King's  Bench  determined  that 
a  trading  licence  from  the  crown  to  Brittfb  merchants  to 
feud  a  (hip  in  ballad  to  an  enemy's  port,  there  to  receive 
and  load  a  cargo,  and  import  it  into  this  country,  by  le- 
galizing the  purchafe  by  the  fubjeft,  legalized  the  fale 
by  the  enemy,  and  impliedly  legalized  his  right  to  ftop 
the  goods  in  tranfitu>  after  their  arrival  in  port  here,  upon 
the  intermediate  infolvency  of  the  vendees,  the  whole 
price  not  being  paid,  and  the  £>art  that  had  been  paid 
being  offered  to  be  refunded ;  and  that  the  alien  enemy 
was  permitted  to  employ  an  agent  here  for  that  purpofe. 
The  affignees  of  the  vendees,  who  had  become  bank- 
rupts, were  therefore  not  allowed  to  recover  againft  him 
in  an  a&ion  of  trover.    The  fecond  obje&ion  made  to 
the  Plaintiff's  recovering  in  this  cafe,  was,  that  the  under- 
writers vere  pot  anfwerable  for  this  lofs,  becaufe  it  was 
pccafioned  by  the  a£t  of  the  Ruffian  government,  to  which 
the  perfons  interefted  muft  be  fuppofed  to  have  given 
their  aflent,  they  being  Ruffians.    And  in  fupport  of 
that  pofition  two  cafes  were  cited,  Touteng  v.  Hubbard, 
3  Boj.isf  Pull.  29X.  and  Conway  v.  Gray,  10  Eaft,  554. 
The,  firft  was  a  cafe  where  a  Britijb  merchant  chartered 
a  Swedi/b  fliip  on  a  voyage  to  5/.  Michael's  for  a  cargo  of 
fruit,  and  the  charter-party  contained  the  ufual  /excep- 
tion againft  the  restraint  of  princes ;  and  the  (hip  being 
prevented  from  reaching  St.  Michaels  within  the  fruit 
feaibn  by  an  embargo  laid  on  Swedijb  ve£els  by  the 
Britijb  government,    the   queftion    was,    whether    the 
Swedifh  owner  acquired  a  right,  by  proceeding  on  the 

yoyage 
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1814.  v*yage  after  "the  embargo  was  taken  off,  {whenkvuta 
-  late  to  obtain  a  cargo,)  to  recover  the  freight  igasft  tk 

Va  Britijb  merchant.    The  Court  determined  that  be  U  00 

toon,  fuch  right;  and  tbey  went  farther,  and  detennoed, 
what  was  not  then  a  queftioct  before  them,  that  n  i 
furance  upon  the  property  of  a  foreigner  agafoft  1U1 
remotely  occafioned  by  an  a&  of  his  own  ftate  woaWle 
illegal.  It  was  not  the  main  queftiou  in  that  cafe,  thngk 
certainly  it  was  fo  decided.  The  cafe  of  Cmooji.  fty 
proceeded  in  a  degree  on  the  authority  oiTouttt%iM 
bard.  In  that  cafe  it  was  decided,  that  an  Amman  fa 
j*&  could  not  recover  for  a  lofs  ftiftained  by  reafoo  of  a 
embargo  laid  on  in  one  of  the  ports  of  his  own  country^ 
lus  own  government.  But  thefe  decifions,  c?en  fnppo&f 
them  to  be  correft  as  applied  to  the  cafes  in  which  they 
were  made,  do  not  affed  the  prefent  cafe;  for  if  tla 
licence  is  to  be  deemed,  (which  I  think  it  is,)  feia« 
to  cover  the  Ruffian  property,  and  authorises  %  tradag 
to  the  enemy's  port  $  that  incidentally  legalizes  the  io- 
furances  made  on  that  property,  which  muftpnttA' 
throughout,  till  the  condufion  of  that  rifk,  jnft  as  if  it 
.  had  belonged  to  Britijb  fubjefts*  The  underwrit* 
knowing  that  thefe  goods  are  going  to  R$h  to  ffl 
enemy's  port,  and  being  willing  that  the  staotme 
fhould  proceed  with  Cmulated  papers  and  docuflflty 
affent  to  the  defign  of  the  owners  of  the  goods  to  con- 
vene the  regulations  of  that  country,  to  which  tbey* 
to  be  configned,  and  take  on  themfelve*  the  xUkofcoe- 
fifcation  in  the  event  of  the  fraud  being  dete&d.  i« 
tKe&  of  die  licence  is,  to  convert  this  Ru/fa)  A°T 
an  alien  enemy,  as  it  were,  into  an  alien  friend,  a»w 
far  to  feparate  him  from  the  a&s  of  his  goremmert, » 
concerns  the  fubjeft  matter  of  this  licence,  v® 
ElUnboroughy  in  the  cafe  of  Ufparidav.NMtij¥ 
332.  has  delivered  himfelf  fo  forcibly  andekarij* 

that  point,  and  the  circjimftances  of  that  cafe  *** 

*  itfpefo 
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Kfpe&s  referable  the  prefent  fo  much,  that  I  (hall  make  1914. 

ao  apology  for  ftattng  that  judgment  at  large.    [Hit       '    _*      r 
Lordfhip  then  ftftted  that  cafe,  and  read  die  whole  of  *  v# 

lord  ElUnborougVs  judgment  thereon,]  adding,  This  Score 
opinion  feems  to-  go  all  the  length  of  eftabliftnng  the 
right  of  this  Plaintiff'  to  fue  and  recover  in  the  prefent 
caufe,  though  it  is  perfe&ly  well  known  that  bis  Lord* 
jhip  has  not  entirely  adhered  to  the  judgment  he  had  for* 
meriy  given,  but  that,  on  the  contrary,  in  the  cafe  now  ' 
in  judgment  he  contrails  it  with  the  opinion  he  ha<fr 
given  in  the  cafe  that  has  been  cited.  The  refuk  of  the 
whole  is,  that  we  are  clearly  of  opinion,  (though  the  rea- 
fons  of  that  opinion,  I  ought  to  fay,  are  my  own  only,)  that 
as  die  cafe  appears,  the  licence  legalizes  the  whole  tranfac- 
tion,  the  infurance  in  queftion  was  properly  made,  and 
tibe  circumftaftce  that  the  confiscation  of  the  property 
was  made  by  the  Ruffian  government,  will  not  ztit€t  die 
Plaintiff's  right  to  recover  in  this  a&ion.  And  therefore 
the  judgment  of  the  Court  of  King'e  Bench  ought  to  be 
reverfed,  and  judgment  ought  to  be  given  for  the  Plain- 
tiff. Ifliottld  add,  that  Mr.  Baron  Woody  who  is  pre- 
vented from  attending  by  indifpofition,  concurs  in  the 
judgment  of  the  Court. 

Judgment  for  the  Plaintiff. 
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REGULA  GENERALIS. 

It  is  ordered.  That  from  and  after  the  lail  dijof 
this  prefent  Trinity  term,  the  feai-office  ihall  be  opca 
from  eleven  in  the  morning  till  two  in  the  afternoon, 
and  from  five  to  feven  in  the  evening,  daring  term,  asd 
for  ten  days  after  every  ifluable  term,  and  one  week 
after  every  other  term  j  and  from  eleven  in  the  raora^ 
till  three  in  the  afternoon  at  all  other  times. 

Y.  GlBBS. 

J.  Heath. 
A.  Chakbu. 
R.  Dallas. 
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CASES 

ARGUED    and    DETERMINED  ,-,, 

%  1014. 

rw    THE 

Court  of  COMMON  PLEAS, 

AND  OTHER  COURTS, 

IN 

Michaelmas  Term, 

In  the  Fifty-fifth  Tear  of  the  Reign  of  George  III. 

—mm^m—- 

Jordan  v.  Pello.  Nov.  7. 

RENSHAW  V.  L.EAME.  Nov.  2%. 

T)ELL  Serjt.,  in  the  firft  of  thefe  caufes,  and  in  the      The  Court  wffl 

kft  Onflow  Serjt.,  moved  for  a  diftringas,  upon  ft<*  grant  a  4r/> 

affidavit  that  an  attempt  had  been  made  to  fummon  each  eS^2  wfc0* 

of  thefe  Defendants  at  his  place  of  refidence,  and  that  has  gone  abroad, 

his  wife  had  thereupon  ftated  that  the  Defendant  was  ^thout  proof  of 

his  abfenting  hinv 
out  of  the  kingdom.    Neither  of  the  affidavits  proceeded  fdf  with  intent  of 

to  ftate  any  furmife  that  the  Defendant  was  gone  abroad;  avoiding  procefs. 

or  continued  abroad,  for  the  purpofe  of  delaying  the 

Plaintiff,  or  any  other  creditors,  of  their  debts. 

The  Court  held,  that  although  the  words  of  the  a<2 
51  G.  3.  r.  124*/  2«  were  not  exprefs  to  that  point,  the 
reftri&ion  which-  the  Court  4tad  uniformly  imppfed  on 

granting 
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fftoring  this  precefs  in  cafe  ptiMakeimalei*, 
wasttoicrafintf  it  to  cafe*  wfceve  that  frft  coejlkiaei, 
«nd  they  *    * 

ReftJkdlfcMe. 

In  the  firft  cafe  Gihbs  C.  J.  intimated  tfci  Am  i* 
no  mode  of  proceeding,  under  finnhr'  citcudhKR, 
except  by  outlawry. 


N**  8.  Eyre  v.  Hulton. 

Wwlo'Slbt*0  THE  Drfen*int  had becn  ******  to  bail  ontnitoi 
ing  that  the  De-  of  &*  Plaintiff  that  the  Defendant  was  indebteiw 

fendam  it  indebted  him  in  3000/.,  for  money  paid,  laid  out,  aodexpcoded 

Sto^SSiffJ^^  hT  him  (^  P,aintiff)  f<*  the  ufeof  the  Defeodaor>t 
the  ufe  of  the  De-~not  adding  that  it  was  paid  at  the  Defendant  »9*t 
f«daot,ii  fuffi-  Pdl  &exu  ^^  to  aifcbarge  the  Defendant  m  d 
dent,  without  ad*  e 

ding  that  k  was     cuftody  upon  his  entering  a  common  app&raact,  qoa 

paid  on  the  De-,     the  infufficiency  of  the  affidavit.    Tb*  <wly  eqwfa 

^°foV^£    herc>  fr6m* which  £t  could  •*  coUeded  that  lb  IH*t 

Lad  and  rrcdml    has  a  right  to  avreft  the  Defendant,'  i?  tkt  *«*  * 

*y  the  Defendant   debted,  and  it .  could  be  coUefted  fop  jfe  W«*  <* 

to  the  ufe  of  the  cj. 

-  Plaintiff.  by  inference*    Jn  JV&4/  ▼•  £&**/&,  7  ifyf*  194- » *• 

vit  that  the  Defendant  was  indebted  tp:  tJve^Pfeintii  px 

goods  fold  and  delivered,  without  ad^iag  tfctthejf^ 

fold  to  the  Defendant*  was  held  infujfiueat. 

Gf  hbs  C.  J.  In  that  cafe  it  did .  not  appeal  to  «t* 
the  goods  were  fold ;  it  flight  be  a  file- to  the  tt^ 
ant,  or  to  another  for  whofe  debt  be  had  nuk  to** 
refponfiUe,  therefore  (he  nature  of  thedektiU^^ 
Soiently  appear *  if  it  had  bar*  feid  that  tbejgwl*1* 
Aid  by  the  Plaintiff  to  the  Defendant,  that  J^** 
«  k*8 
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B  the  prtofioo  mm  jcontmdtd  4*        til*. 
r  lefniis*  is  one  cafe,  ft  ttift  be  neccAty  in  1 
It  weald  be  impoffibie  to  exact,  m  the  cafe  of  an 
fcr  money  4m&  and  received,  that  the  Plaintiff  fhould 
fwear  it  was  had  and  received  by  die  Defendant  to  the 
yfe  of  the  Plaintiff  at  the  Defendant'*  Kfttft  j  for,  fa 
far  the  greater  pntnber  of  cafe*,  that  the  monty  is  re- 
ceived to  the  Plaintiff's  ufe  it  only  a  condufion  fefuitiflg 
from  the  cortftniaioa  which  the  Plaintiff,  fiveawqg  tfc 
die  beft  of  hia  judgment,  puts  upon  a  trnnfa&ion  froth 
which  he  conceives  a  debt  to  refute,  but  no  lotjueft  in 
USt  is  tttde  by  the  Defendant. 

RttlettfufcC 


lAlLts  v.  Rose  and  Another.  Nov.  t. 

npHIS  Iras  an  aatoft  Upfcn  the  c*ft  ftr  otfftft&fag  Ufe      The  flax  md 
PlttittyPs  bMgeti  iH  fiirfgskting  *  certain  tavigiftle  reflux  of  the  tide 
ri**  malted  A******  Cr**#  *ftd  upon  the  ttfcil  of  the  Jj^fJ^ 
canfe  by  a  common  juty  at  die  laft  CbtbhsfiH  ftmittet  vigaMe  river, 
alfiza,  before  LtBbncJ.t  a  tetdia  had  p&{fe4fb*4he  j^jjjjjf" 
Piatotiffi  winch  Ityf  Setjt.  now  moved  to  fet  aide.    H*  with  an  «tthi^ 
ftiRed  that  the  Plaintiff  ptoved  that  the  pHfee  was  a  trWk  *¥*• 
tanning  <k**n  from  a  bridge  called  Red-Brklge,  inSffr*,  ^^Sm^ 
t*  the  Thar****  in  which  cteek  the  tide  flow*!  *fid  M*  cafe,  di&ffiraring 
lowed  tt  I a*  *s  that  bridge;  *rid  that  btortf  tfftd  veflefc  »nexclufive  right 

*       .  »  .....  to  a  river,  is  drone 

came  up  the  creek :  bnt  on  trofs  exaitrirtahon  it  ap*  evidence  in  ano- 

peawd  that  nearly  all  the  refiebcamel  t6  load  or  drt  ther  aclion  trying 
charge  cargoes  at  a  wharf  of  At  Defendants'  oft  the  ^BuTnot^. 
fide  of  die  creek  near  RuLBridges  a  few  boats,  how-  clufive. 
«w,  had  landed  their  cargoes  at  Red-Bridge>  not  it  the 
tfefefcdanta*  Wharf;  that  boats  with  parties  of  jrleafure} 
hsftbeem  known  to  fail  up  the  creek,  and  boats  came 
*ith  periods  who  cm  reeds  along  the  bank*.*of  4Be 
Vox..  V.  3  C  creek; 
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creek.  That  for  the  Defendants,  who  claimed  the  foil  & 
•the  creek,  it  was  proved,  that  they  purchafed,  for  a 
'large  price,  their  premifes,  which  were  conveyed  to 
them  by  the  defcription  of  Rainham  wharf  and  Otek. 
That  the  creek  was  not  navigable  till  the  predecefibncC 
the  Defendants  had,  at  a  confiderable  expence,  made* 
-fo,  and  ere&ed  a  wharf  \  that  the  Defendants  had,  .'fa 
.many  years,  received  from  the  owners  of  f  eflels  wfikk 
frequented  their  wharf,  and  amongft  others  from  A* 
.Plaintiff  himfelf,  not  only  wharfage,  but  alfo  tolh  is 
navigating  the  creek.  He  was  not  inftro&ed  to  fate 
that  Le  Blanc  J.  was  difiatisfied  with  the  verdict  Tfe 
queftion  was  of  great  importance  to  the  Defendasts, 
and  this  verdift  would  bind  their  right  for  ever. 

Gibbs  C.  J.     Upon  .the  Defendants'  Qwn  fljewa$ 
the  cafe  is  extremely  doubtful.     The  flowing  of  Ae 
tide,  though  not  absolutely  inconfiftent  with  arigitef 
private  property  in  the  creek,  is  ftjrong  pr\m&  fade  evi- 
dence of  its  being,  a  public  navigable  river,  and  the  edi- 
ting of  reeds  is  a  very  ftrong  a£t  indeed,  and  evea  a*» 
the  pleafute-boats,  if  a  perfon  wiflies  to,  prated  hit  e»> 
clufive  poffeflion,  he  muft  keep  up  the  evidence  U  hk 
right  by  guarding  it  againft  intruders.     The  judgment 
in  this  cafe,  though  it  is  evidence,  and  ftrong  evidence, 
in  another  aftion,  is  not  conclufive  evidence,  as  to 
determined  in  this  court  about  30  years  fince  inthecafc 
of  a  water-courfe*      The   Court  faw  no  ground  fa 
granting  a  rule.    The  Defendants  might  provoke  an- 
other a£tion  if  they  thought  that  they  could  produce 
ftronger  evidence  iu  fupport  pf  their  right. 
*  ■ 
Heath  J.    The  flux  and  reflux  of  the  tide  is  flnxsg 
frttni  fact*  evidence    that  this  was  a  navigable  rirer, 
and  as  for  the  circumftance  of  the  Defendants  fecwr- 
ing  the  channel,  they  might  have  done  that  for  their  ova 
convenience. 

*    ■       -  Rule  refitted. 


ittTHE  Fifty-fifth  Year  of  GEORGE  ID. 


Wauoh  and  Wife,  Adminiftratrix  of  Phillips,  ^      JVw.  8. 

v.  Bussell.  •    £/?£'fm  ?&- 

TN-debt  on  bond,  and  oyer  craved,  the  condition  fet  out      Bond,  condi-   . 

X  by  the  Plaintiff,  was,  that  if  the  Defendant,  his  heirs,  tion«duto  W 

7  '  •  .     ioo/.  by  fix  equal 

&c.  {hould  pay  to  Elizabeth  Phillips  the   inteftate,  her  payments  of  16/. 

executors,  &c  the  full  fum  of  ioo/.  by  fix  equal  pay-  *3*4^.  on  the 
tnents,  that  is  to  fay,  the  fum  of  z6J.  ly.  +d.  each  and  every  year  until 
every  year,  with  iptereft  on  the  fame,  the  firft  payment  the  full  fum  of 
to  be  made  good  and  paid  on  the  3d  day  of  ORober  1813,  onf  pound*  wat 
and  the  fame  fum  annually  on  the  3d  day  of  OBober  in  inferted  the.  word 
each  year  with  intereft,    until    the   full  fum   of  100/.  hundred  between 
ftould  be  paid,  without  fraud,  &c.  according  to  the  true  ^^S^l 
intent  and  meaning  of  that  condition,   then  the  bond  oyer  craved,  fet 

fhould  be  void,     the  Defendant  pleaded  non  eft  faBum;  lt  out  *  b«n& 

.        .  f     r    -  r  ,  rr       „,      ,      *         v     "until  the  full  fum 

and  upon  the  trial  of  the  caufe  before  Chambre  J.  at  the  of  ioo/.  was  paid" 

fittings  in  London  after  Hilary  term  1814,  the  proof  was,  and  held  a  fatal 
that  the  bond, ,  which  had  been  prepared  by  a  fchool-  vai]|JJf^  f  rf 
matter,  was  left  in  his  cuftody,  as  a  friend  of  the  parties;  being  fufficiently 
he  discovering  that  the  word  hundred  had  been  omitted  manifeft  before 
in    the  laft  place  where  the  condition    above   fet   out  the  condition  was 
ftates  it  to  occur,  fo  that  when  the  bond  wad  executed,  for  payment  of 
the  condition  was  for  payment  of  the  inftalments  «  until  }°?L  by  fi*  J?"1* 
the  full  fum  of  one  pounds  (hould  be  paid*"  he  without  the  tu.  13*.  4*/.,  held 
knowledge  of  either  party,  interlined  the  word  hundred  that  the  ""wtion 
between  "one"  and  "pounds."     The  Defendant  in*  o^ddiTnotaJter 
filled  that  the  aftion  could  not  be  maintained,  for  that  the  fenfe,  and  was 
either  the  alteration  had  wholly  avoided  the  bond,  or  elfe  *«*«  injmate- 
the  declaration  varied  from  the  bond  fuch  as  it  originally  deftroy  the  bond. 
was  executed.     Chambre  J.  nonfuited  the  plaintiff,  re- 
ferring the  point. 

FaughanSer]b  in  Eajer  term  1814*  obtained  a  rule 
ntfi  to  fet  afide  the  nonfuit  and  have  a  new  trial,  upon 
the  grounds,   1 .  That  the  interlineation  was  of  an  im- 

3  C  %  material 
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l£l4*  material  word,  the  feafe  of  the  condition  being  fat 

J_/^-*       ciently  apparent  without  it,  and  not  altered  by  the  io- 
v#  fertion,  and  that  an  alteration  in  an  immaterial  part 

would  not  vitiate  the  bond,  even  if  made  by  the  ohVJor, 
a  fortiori,  by  a  ftranger/  4  Go.  Dig.  166.  Ftit.F.i 
2<Uy,  That  a  variance  in  fmall  things  wijl  not  ritiatj; 
the  Plaintiff  did  no  mor$  than  read  the  bond  as  itop^t 
to  be  read. 

&ift  Serjt.  in  the  fame  term  ihewed  caofe  agaiot 
that  rule.  He  contended  that  the  condition,  fuel  as  ir 
was  drawn,  was  infenfible,  that  th*  Defendant  flmifl 
continue  to  pay  inftalments  of  16/.  13/.  4A  until  tk 
fum  of  1/.  w*s  pai4i  the  bond  had,  therefore,  bees  al- 
tered in  an  important  part,  which  materially  aftflri 
the  fenfe.  As  to  the  iecond  point,  it  was  sot,  as  is 
fuppofed,  a  flight  variance  in  ftating  the  bond  in  d* 
declaration,  wherein  it  was  not  neceffary  to  adhere  tf 
the  words  of  the  bond,  but  only  to  purfue  the  fnbfance: 
.  but  upon  oyer  craved  the  inftrument  muft  be  fenflf 
iet  out  according  to  the  tenor ;  and  the  flighted  vaiiance 
was  fatal.  The  word  hundred  in  the  paper  pM 
could  not  be  read  as  part  of  the  bond. 

Vaughan  in  fupport  of  his  rule  urged  that  tnep*S* 
who  had  made  the  alteration  muft  beconGdewdastk 
agent  of  both  parties.  It  was  not  neceflkry  in  A*1**!  | 
to  fet  out  a  literal  tranfeript  of  the  bond,  it  wasfeftto 
to  ftate  the  fubftance.  ffolman  v.  Bvrrodgh,  $d*6fit 
The  Plaintiff  declared  in  covenant  on  a  deedditd  J& 
Marcb>  anno  domini  1 701,  anmque  rtgni  W* 3«  ty1* 
on  oyer  the  deed  tras  dated  30th  March  \fd\i  ■*  * 
year  of  the  reign ;  and  upon  deitrorrer  for  Afc  w^ 
the  Court  held  it  no  variance,  for  it  vi*  Irnjfcty  fl 
the  deed.  So  is  it  here  Implicitly  in  the  condition,  * 
the  inftalments  of  16/.  iy.  4&  fliaH  be tom^^ 
(he  100/.  be  paid  and  no  longer.    So,  RBhrtst^ 

mage,  ibid.  659.,  the  Plaintiff  declared  (feat  rteV&W 

bf 
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by  his  bond  conceffffit  ft  teneri  to  the  Plaintiff  in  40/. 

fahienHiy  to  the'PlaitttifP,  and,'  on  oyeif^  the  bond  was  to 
be  paid  to  the  attorney  or  affigifis  of  the  Plaintiff.    T*he 

:  Court  Mid  the  teneri  made  it  i  debt  to  the  Plaintiff,  and 
♦payment  tb' the  Plaintiff  or  his  attorney  wefe  the  lame 
thing,  {&  tHd  variance  wa$  idiihaterial.  5  to.  Dig.  title 
Obligations  3 •  4:  Soy  a*  finall  variance  between  jhe 
obUgartio^,  upon  ejjirr,  and  tKe  declaration^  does  not' avoid 
it,- as  if  the  declaration  be  upon  a  bill  "  that  he  will 
pay,"  &c.  ahd  the'  dill' fays "  if  he  pay,"  &b.  jtwM\ 
Lull  and  Ux  v.  iarmiti. 

GiBB^C.  J.     This  is  not  a  que  (lion  for  Iawyfersoti 

the  coriftriiftibn  of  the*  bond ';  the  cafes  cited  are  good 

law*,  buV not  applicable.     In  thofe  cafes  ttie*  declaration 

riiay'be  right,  artcf  yet  iriay  not  contain  a  (ingle  worcl 

that  is '  contained  in1  the*  bond:  it  is'  only1  nWef&ryto 

ftaitef  the  legafclaitf?  vHixtti  arifeshy'reafon  of  tKe  lmia*. 

But  'after'  oyertiii.  non'ejpfdlfluin  pleaded,  "th£  queftion  is> 

whether  the  tinbr  fet'ouFi^theP'fame  asf  the  tenor  ot 

tfte  bond  exfecWttj,''  and  I  do  not'  appreKeh^'it  woddt 

'fufltete  tM  it  ftouM  agree^in  ftbftance.    T&caiem 

Zevikz't1  WWri '  exarfiineitf, '  is "  ofrfyr  because :  tie  Plaintiff 

atiMttf  aft  e  final  to  the  nam^of  the  widoW*  Sarmirie, '  andf 

the  Court  iky,  mis-fpellingwill  riot  viftite  an  'obligation, 

.  Chief  Baron  Comyn  has   certainly  mifunderftood  that 

cafe:    Cohfitfer'theresifon^of  the  diftin£tionV    Inade- 

ckrafl6n';it:ii  onfy  necfcffa/f'to  ftatejthe  legal  Weft  ofc 

the  intffuAiSnti  but?  o'riVy&th*  piaintin^profefles!  to 

pVodtte'a  cotfy'of  it,'  a&  of  tAe'deea*  by  which' he' afleirta 

tftitt  tife^fih'daht'is  "boiina^jand  if  it  is*  not  the  true' 

copy',   the*  Dwnd'art t  ma  jfv  fay  i'  *  thai "  is  *  not  the  deed1 

h^eitecufed.    We  flioul:dc:b2  glad*  to  rdieve  the  Plaiii- 

tliRbut  it  isWinour  powen    The  Defendant  has  V 

right  to  fee' the  inftruita4nt  exaftlyafe  it  is,  and  to  make' 

the  mdft  of  the  ekors  therein  contained. 

Rule  difcharged. 
3  C  3  The 


T8I4. 

Ii3r*r,  v* 
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1814. 


The  Plaintiffs  having  brought  another  a£tkm  upon  the 
bond,  and  on  oyer  fct  out  the  condition  fucb  as  it  was 
originally  executed  "  until  the  full  fum  of  one  poond* 
is  paid/'  upon  the  trial  of  the  caufe  at  the  Glcxftr 
fummer  aflizes  1814,  before  Dallas  J.  the  jury  found  1 
yerdi£t  for  the  Plaintiff  on  the  iffue  of  non  $  JaSu*, 
which  Beft  Serjt.,  with  the  perm i (lion  of  the  learned 
judge,  now  moved  to  fet  a  fide,  upon  the  ground  that  the 
interlineation  of  the  word  "  hundred"  had  been  made 
by  a  ftranger  in  a  material  part,  arid  had  deftroyed  tie 
bond.  In  fupport  of  this  proportion,  he  cited  i%c»s 
cafe,  1 1  Co.  Rep.  27.,  2d  re/. ,  "  that  when  a  deed  is  altered 
in  a  point  material  by  the  Plaintiff  himfelf,  or  by  any 
ftranger,  without  the  privity*  of  the  obligee,  be  it  by  in- 
terlineation, addition,  rafing,  or  the  drawing  of  a  pen 
through  the  mid  (I  of  any  material  word,  that  the  deed 
thereby  becomes  void."  S.  P.  Cro.  EL  626.,  Marifaai. 
Gonqfton.  This  was  an  alteration  in  a  material  part; 
for  the  bond,  as  it  was  executed,  was  repugnant  and  in- 
fenfible :  the  introduction  of  this  word  "  hundred11  had 
altered  the  nature  and  effe£t  of  the  bond.  That  tie 
obligee  fhould  lofe  his  fecurity,  was  a  hardfirip  occa- 
fioned  by  his  own  default,  whofe  duty  it  wasfcWjfe 
preferve  it  in  his  own  cuftody,  left  it  (hould  beakejed 
to  die  prejudice  of  the  obligor, 

Gibbs  C.  J.  We  think  that  on  the  Defendant's  own 
{hewing  this  was  an  immaterial  alteration :  for,  according 
to  his  argument,  if  the  alteration  leaves  the  fenfe  wto 
it  was  before,  it  is  immaterial.  We  think  this  alteration 
does  leave  the  fenfe  of  the  bond  what  it  was  before;  for 
tjie  condition  of  the  bond  is,  that  the  full  fum  of  10c/. 
(hall  be  paid :  it  goes  on  to  prescribe  how  it  ftaU  be  paid, 
viz.  by  fix  equal  payments  of  16/.  1 3/.  4*/.  in  eachand  every 
year :  it  adds,  until  the  fum  of"  one  pounds"^'* 
paid ;  but  it  is  fufficiently  manifeft  that  the  vford  "  hun- 
dred" is  there  accidentally  omitted,  and  what  has  f 
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ceded  has  fufficiently  (hewn  what  was  to  be  done.  The 
ferftence  is  made  intelligible  by  the  context.  We  there- 
fore think  that  the  addition  of  the  word  "  hundred" 
fupplies  nothing  but  what  could  be  understood  before  it 
was  inferted,  and  is  immaterial,  and  therefore  does  not 
avoid  the  bond. 


1.814. 


Heath  J.  Enough  of  the  condition  is  fenfible  to 
fjiew  the  meaning  of  the  parties,  and  the  infenfible  part 
may  be  rejected  as  furplufage  and  immaterial. 

The  relt  of  the  Court  concurred  in 

Jfcefufing  the  Rule. 


Anthony  and  Another  v.  Moline, 
The  Same  v.  Waters. 

HTHESE  were  anions  upon  two  policies,  the  one  dated 
29th  Augujl%  the  other  3d  SepUmber  18 10,  at  and 
from  London  to  Konigsberg,  or  any  other  port  in  the 
Baltic t  free  from  feizure  in  the  port  of  discharge,  with 
liberty  to  feek,  join,  and  exchange  convoys,  to  carry 
fimulated  papers,  and  a  Britijb  licence, 4upon  goods  by 
the  (hip  Indttftrie%  including  the  rifk  of  boats  to  and  from 
the  (hip,  with  liberty  to  proceed  and  fail  to,  and  touch  and 
ftay  at  any  ports  or  places  whatfoevcr,  for  the  purpofes  of 
loading  or  unloading  goods,  or  of  obtaining  information 
or  papers^  without  being  deemed  a  deviation,  at  16  gui- 
neas per  cent.,  to  return  8  per  cent.;  in  cafe  of  capture 
to  pay  within  two  months  after  advice  thereof  received, 
without  waiting  for  official  documents.  Upon  the  trial 
of  thefe  caufes  at  Guildhall,  the  firft  at  the  fittings  after 
Hilary ,  the  laft  at  the  fittings  after  Trinity  term,  181  a, 
before  Mansfield  C  J.,  it  appeared,  that  of  the  two  Plain- 
tiffs, who  were  partners  in  trade,  and  Pruffian  fubjefU 
3  C  4  born, 


ffoV.t* 


Two  neutral 
PruJJiansy  one  of 
them  refident  in 
England*  the  other 
at  Komjbtrg, 
ha\  ing  a  licence 
to  export  to  all 
Baltic  ports,  fome 
whereof  were  hof- 
tile,  are  not  pre- 
cluded from  re- 
covering on  an 
infurance  of  gotidt 
exported,  and  con- 
fifrated  by  an  a& 
of  the  Pruffian 
government,  then 
neutral. 
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if  14.  bom,  Axtbwf  had  fo£  Sour  yaws  b<*%  aadJBl m 
ieficte&b  in  Zwttfai  the  c*h».  needed?  a^^  *  safe 
of  ttftde  at  K<mi&btPfr  Qne>  of  the  principal  fanua* 
of  foie,  in  pucftiance  of  the  ftatute  48G*  >  (.139. 
and  of  a  fpecial  order  of  council,  granted*  to  Dvttmak 
Reynolds,  M  on  their  petition  on  behalf  of  themfelwsaod 
different  merchants,"  a  licence  on  the  like  behaH,  dated 
04th  Augujf  18 10,  permitting  them  to  export "onbod 
the  lnduftrj)  bearing  any  flag  except  the  frrwi,  aVarp* 
of  Brttifo  manufactures,  Brlttfi  and  foreign  colonial  pro- 
duce,  Eaft  India  goods,  and  fuch  goods  as  were  per- 
mitted by  law.  to  be  exported,  (except  hemp,)  farm  I* 
dm  to  any  port  of  the  Baltic  not  blockaded;  with  Bfcerty 
to  touch  at  Gothenburg  for  fre(h  clearances,  and  to  import 
from  any  port  of  the  Baltic  not  blockaded;  grab}  if 
importable  by  the  corn-laws,  and  fuch  goods  as  were 
permittee!  hy  bw  to  be  imported,,  (except  ftackflh  aad 
fifh-oil,)  to  any  port  of  the  United  Kingdom-,  the  rafter 
to  be  permitted  to  depart  to  any  port  not  blockaded, 
though  all  accompanying  documents  might;  rcprefcnt  the 
deftinajion  to  be  to  any  neutral  or  hodile  port,  and  » 
whoiqfoerer  fuch  property  might  appear  to  belong,  with 
provifo  for  indorfing  the  (hip's  name,  tonnage,  and  time 
of,  clearance,  and  for  convoy,  and  depoGting  the&toce, 
which  was  to  remain  in  force  till  id  Jmujtiu  The 
requifite  indorfements  were  duly  made  on  the  licence) 
which  was  put  on  board,  and  the  (hip  failed,  and  on 
the  roth  November  anchored  in  the  open  roads  off. 
Piilauy  in  a  place  where  vefiels  were  not  known  to  un- 
load :  the-  matter  was  fome  days  after  directed  to  jail  far 
Liebaut  which  he  had  not  yet  done,  when,  on  21ft  ^ 
wmber,  the>  fltup  and  cargo  werefcu>en  bjr^aPnj^* 
military /prfie,  ifluing  f*ora  the,  town  olFM/fr'n^t 
pbc^wJta*  {fe*:hajl  fitft  anohwedi  the  a0»M 
di^togf^pa^^  and^enhtosjk 

the,  (bin .  fyrtter  in-  toward  $&  ^9x3^  * ,0*  «p  ^ 
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^flft  government;  tinder  the  Adoption  of  the  BerRsr  and 
J$?&*  decrees^  Which  took  place  on  28th  Oclober  18 10. 
The  jtf*y  found  a  verdift  for  the  Plaintiff,  exprefsly  find- 
ing that  tlfe  (hip,  when  captured,  was  not  in  her  port  of 
difchoigj* 

Vaughan  Sfrjt.*  in  Eafier  and  Micbadnu*  term*  i&ra^ 
obtained, rules  /*//?  ta  fet  afide  the  verdiftand  en|er  a  nori- 
fuit,  or  have  a  new  trial*,  upon  two  gtound* ;  firft,  that 
this  was  a  capture  in  the  (hip's  port  of  difcharge,  on  the 
extent  of,  which  he  conceived  the  jury  had  received  a 
mifdire£Uon ;  adly,  that  as  the  capture  was  by  an  a&  of 
the  ftate  of  which  the  Plaintiffs  were  futqe&s,  they  could 
not  recover  ;.  the  Utter  of; which. ppints  his  Lordfhip  had 
referved  at  the  trial. 

*  Sbepberd,  Letts,  and*  Bejf  Serjts.,  in  Micliaelmas  terra 
\%\1)\vA  Hilary  term  1813,  (hewed  caufe  again  ft  the 
rales ;  and  Vhughan  and*  Rdugh'  Serjts.  endeavoured  to 
fijpport  them.  Upon  the  fir  ft  point,  the  Court  held  that 
the  queftion,  'whether  in  port  or  not,  was  a  queftiori  of 
fi£t,  which  hadproperly  been  left  to  the  jury.  Upon 
die  fecond,  the  counfel  for  the  Plaintiffs  cited  'Morgan  v. 
(ffwal&i  ante,  iii.  554.  Hadtey  v.  Clarify  8  T.  R.  259. 
^xA'Ufparicha  v.  Noble,  13  £^,'333.  The  counfel  for 
the  Defendants  relied  on  the  cafes  of  Ofwell  v.  Vigne, 
1 5  Eafl%  70.  Horneyer  v.  Ilufbmgton,  1 5  Eajl,  46.  1  Vattel. 
book  I.  chap:  4,  (*«/*,*  692.)  Toutengv.  Hubbard,  3  JBoff  fcf 
Pult.lgi.  JPurtaddv.  Rogers,  3  A/.  £s*  Pull.  191.  Con^ 
way  v.'  Gray,  10  Soft,  53$.  Metmet  v.  Bonbam,  15  Eajl% 
496.  and  Ujjparicba  v.  Noble. 

ThetiunfelfortlteHsdntHPinfged  that  thfe  ittegalfty  of 
infurances  on  enemy's  property  had  no  application  to  the 
prefent  cafe.  ~  The  act  of  the  ftate  was  not  neceflarily ' 
thfe  aft  of  eaehof  its  fubje&a.    The ' licence  indicates, 
atleaft,  a»  iitimtkrtxA1  Great  Briifiin  t*aBto<l*ettfry  fa-* 
cihty  to  trade wt#*H  'porttcrfihra^mdifcVhttiwatety; 

PruJJian 


71* 


l8i4» 

v.     »..      / 

Anthony 
v. 
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PruJJian  as  well  as  hoftile,  and  the  Plaintiff,  by  applying 
for  and  ading  under  it,  indicates  the  fame  intent,  and 
fevers  himfelf  from  the  ad  of  his  (late.  The  principle 
is  intelligible  on  which  infurance  on  hoftile  property  is 
illegal,  namely,  that  a  Briti/b  fubjed  (hall  notoppofeby 
his  ads  the  inter  ells  and  ads  of  his  own  government-, 
but  there  is  no  reafon  why  a  Britijb  Court  (hould  declare 
illegal  the  ad  whereby  an  alien  furthers  the  views  of 
this  government,  in  contravention  of  the  ads  of  his 
own.  The  contrary  principle  (hould  rather  prevail,  aad 
they  have  a  right  to  fecure  themfelves  by  affurance  from 
the  ad  of  their  own  government.  The  property  is  not 
feized  from  them  becaufe  they  are  performing  the  doty  of 
P ruffian  fubjeds,  but  becaufe,  in  obedience  to  our  poller, 
they  are  furthering  Engltjb  commerce:  in  their  own  couro 
they  would  be  condemned  as  Englj/b.  They  ought  not 
to  be  fubjed  to  the  difadvantages  of  both  charaders.  No 
difability  or  incapacity  arifes  from  their  being  Pn$u 
fubjeds.  Touting  v.  Hubbard  went  on  the  ground  that 
the  Swede,  being  (lopped  from  doing  that  which  he  would 
othenpife  have  been  obliged  to  do  by  his  contrad,  by  an 
ad  of  ours,  an  embargo  hoftile.  to  him  and  his,  could  not 
ufe  that  as  an  excufe  for  not  going,  and  therefore  could  not 
enforce  payment.  If  the  events  which  have  happened  had 
been  forefeen,  the  licence  would  have  made  that  prorifion 
againft  them  in  exprefs  terms,  which  it  has  now  only 
included  under  a  general  profpedive  provifion,  legalizing 
the  trade  to  all  Baltic  potts.  The  licence  is  not,  there- 
fore, inoperative  as  to  ports  not  already  declaredly  hof- 
tile, but  has  as  large  an  efied  as  the  circumftancei 
require  or  permit,  and  there  is  nothing  prejudicial  to 
the  interefts  of  this  country,  in  permitting  the  Plaintiff 
to  recover. 


The  counfel  for  the  Defendants  argued,  that  it  is  incom- 
petent to  infure  againft  a  lofs  occafioned  by  the  ads,  whe- 
ther imprudent  or  fraudulent,  of  the  affure4  himfelf:  that 

the 
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the  afls  of  thp  (late,  whether  monarchical  or  democratical, 
of  which  the  allured  is  a  fubjeft,  are  invariably  and  necef- 
farilyhis  own  ads-,  and  that  alike,  whether  they  accord 
with  or  contrayene  the  law  of  nations  or  moral  propriety ; 
for  the  Courts  cannot  try  the  moral  conduit  of  fovereigns. 
If  the  aggrefiipns  of  PruJJia  had  provoked  an  order  of  re- 
taliation from  this  country,  it  was  clear  that  an  infurance 
by  the  Plaintiff  on  property  confifcated  by  the  Britijb 
government  under  that  order,  would  at  this  day  be  void  : 
yet  that  doftrine  is  of  recent  date  *  but  the  lame  policy 
requires  that  the  prefenf  infurau^e  (hould  be  deemed 
illegal.     The  capture,  though  made   by  an  individual 
officer,  was   the   refult  of   a   public  aft   of  the   ftate, 
adopting  the  Berlin  and  Milan  decrees :  and  it  is  fo  op- 
pofite  to  found  policy,  to  permit  fuch  an  infurance, 
which  has  the  effeft  of  enabling  the  enemy  to  draw 
wealth  out  of  this  country,  that  even  if  the  parties  con- 
templated, and  had  exprefsly  provided  for  the  lofs  which 
has  happened,  the  infurance  would  be  void ;  but  that  is 
not  the  cafe  here,  f6r  the  afts  of  the  aflured's  own  ftate 
are  an  exception  neceflarily  implied  in  the  policy.     The 
forbearance  of  this  country  towards  PruJJia  does  not 
render  this  aft  lefs  hoftile.     The  licence  does  not  le- 
galize this  infurance.     It  only  difpenfes  with  the  belli- 
gerent difability  to  trade  to  thofe  ports  of  the  Baltic 
which  are  hoftile,  it  is  inoperative  as  to  thofe  which  are 
pacific,  as  Pillau  was.     The  crown  iffues  no  licences  to 
trade  to  neutral  ports,  nor  did  any  thing  call  the  atten- 
tion of  the  crown  to  the  faft  that  the  afiured  was  going 
to  a  Prufftan  port. 


1814. 

AtfTHONX 
MOLUUk 


The  Court,  in  both  tafes,  took  time  to  confider,  until 
the  decifion  of  the  cafe  of  Fltndt  v.  Scott,  ante,  674.,  and 
on  this  day 

Difcharged  both  the  Rules, 


V6  cases  to  metiflE.tms  fii# 
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A«vtfc  ScftWAftOfttEO  v.  ANttltSUft.  ' 

A  licence  to  /.  HTHIS  was  an  a&ion  commenced  cm  the  j&  Js* 
and  Co.,  obtained    X  _«•«_  .  *_  .    *i  .  •*   \l 

by  them  as  the  181a,  upon  a -policy,  cflfcaBdbflhcPhablcBtfk 

Plaintiff's  agents,  July  1 8  to,  upon  goods  by  the  Eleonotat  frojn  losa  to 

permitting  them  m         t  ^  ^  jjfl//^    ^  j^ia^on  aWttti  -m& 
to  export  ma  '  * 

ihip  named,  in  the  Plaintiff,  and  a  lofs  by  feizure  ^pd  detentioo^ 

bearing  any  Bag  perfons  unknown.     At  the  trial  before  GiUs  I  at  tk 

fbecffied  goods  fittings  in  London  after  Trinity  term  1812,  a  verdift  *a 

irom  London  to  found  for  the  Plaintiff,  fubje&  to  the  following  ofc 

fiantzig  or  *ny  ^  plaintiff  wa8  a  ^fre  atld  foy^  rf  f ^ 
port  in  the  Ifaftit  "  . 

not  blockaded,  who  before  and  at  the  time  of  the  pufchaftaadftf- 

though  the  docu-  ^eDt  of  ^  ^^  aBd  ftji^.^8  wfident  in  J/ffW a- 
ments  might  re*  k 

prefent  her  defti-  der  an  inftrument  dated  27th  Jufy  1 8io,>  wtatty  ate 

nation  to  any  ,neu«  reciting  the  power  for  licenfing  aliens  under  33  Cj 
and  to  whomfcT'  M-  /•  *<«*/'Efq.  granted  to  the  Plaintiff,  mtbeofaf 
ever  the  property  laftly  from  Pruflia>  merchant,  known  to  FavtncaA  Co, 
Won*  ^r^rteit.  a  &'  CcUman'fireH^  md  refident  at  15.  BvtitrpBJ,  tfcr 
confignment  made  *oyal  licence  to  refide  in  and  within  ij-mifestfl*** 
by  a  Pruffian  neu-  for  three  months,  on  condition  of  comre<Mfc*%*«T 
here  by  licence  change  of  relidenCe  to  the  alieh  offict.  Tib  fewri 
under  the  alien      continuations  of'  the  licence' were  iAdorftf  thereon*  k 

£taaportrfdht  &**»*«**.>*  t*iVP*rti*}<i9kvi>*d*t**m 
Baltic.  notking-  his*  return  from  Gtft?nburgx  v& AwA<* 

And  the  Plain-    nth,  and  extend mg.it  for  threfc  montf^  frem  19*/* 
S^iSe^a  **■*     The^aiteiff^durta^ 
total  loft  occafion-   houfe  of  trade  at  Dantzig.     The  goods-itfure3*V"*»  * 
ed  by  the  ad  of     A ^  l8l       ^j       d  b    q  am,  c  r         ^  Co-  ^T 
the  government  *^  '        rr         '  -•       *a 

of  Profit,  the  »nd  for  the  PJaimiffV  oWfet  and  account'  Tbprtw 
country  of  which  this  ftupmtnt,  Fatoenc  and  Co;;  a*  the~a£&&'  sJMbjr* 

J Sure1^^    °^cr  Qf  thc  P,aintiff>  aPPlied  lor  and,obtaiu«|^** 
Pruffian  port,        I  ith  of  Ja/y.iBio,  a  ircedrt  from  aprii{cipal6creaT^ 
whither  the  ihip 
was  driven  by  ftrefr  of  weathar.  --f':      '    " 
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ftjte,  who;  purfuant  to  the  flat.  48  G#  3.  c.  ^9.,  andvto  a 
foecial  c^dejr  of  council,  granted  tjiaj  licence  to  pavmc  and      ^^ 
Co.,  and  persytted  them  to  expewfrfln  bojpd  &e  EUopora*     &*#*&** 
bearing  any  fla|[  except  the  JFr*^,  a  jcajgo  of  jft##&        4VW8. 
^aiiufcaflbuf  es;  SriYjA  and  colonial  p*Q(^ce,  2?<j£  /jty£u 
goods*  apd  fuch  goods  as  vere  pexputted  Jjy  Ia»w  to  he 
exj»?rt&.d,  except  ftemp,  fjrom  London  to  Daatzig  or  any 
port  1^1  the  ^//tr  not  blockaded,  notfldthftanding  all  the 
accompanying  documents  might  reprefent  the  deftinajiop 
to  be  to  apy  neutral  or  hpftile  port,  and  to  wjiotnfoever 
fuch  property  might  appear  to  belong.      Proyifo  for 
indorsement  of    the  tonpage,  and  time  pf  clearance 
from  the  port  of  lading,  and  for  deposing  the  licence, 
which  was  to  jreipain  in  force  fpr  four  months.    The 
Eltopora  failed  with  the  licence,  on  board,  properly  in- 
dorsed, for  Dantzig,  with  dire&ions  p>  proceed  thence 
to  l$iga9  unlejs  inftru&ed  tq  the  contrary  at  Dant- 
atig.    Riga  is  in  the  dominion^  of  Rvjfiax  fhei),  ap<J  at 
the  trial,   at  war  with  Greaf  Britain.     The   Ehoflorq, 
on  aoth  Qflober*  a^ived,  in  a  leaky  fate,  with  the 
Jofs  of  two  ancly>r|  apji  cablet,  off  Pqnizigt  yhere  fhr 
was  ordered  to  proceed  {q  Riga>  but,  in  endeavpuj- 
ing  to  iqake   that  port,  vf*s  cqmpelled,  pji  nth  N<h 
wmbtr  1819,  by  tfie  weather,  and  the  injury  already 
fnftained,  to  put  into  Jlfopf/,  in  the  Prufftqu  dominions, 
*o  refit,  where  tlje  fhjp  and  goods  were  feized  by  the 
Prujpan  government,  and  totally  loft.     If  the  Plaintiff 
yr*j  not  entitled  to  recover,  a  nonfuit  was.  to  be  entered. 


;•  The  cafe  was  argued  in  Eafier  term  1813,  by 
Sent*  for  the  plaintiff,  who  diftinguiflied  the  cafe  from 
that  of  the  Jange  Glaffina>  5  Rob.  297.:  that  was  a  trading 
by  t{ie  Ravi*  of  A^ifitriapty  this  by  the  Plaintiff  a^ually 
refident  here  .by  licence,  1  Cole  trader,  and  fo  qiore  fa- 
vourably ()UHf4  4w  ft*  #w*4*  »a  4*4*w ▼-  Mfa 

Vaughn* 


V 


7i8 


1814. 

schnakonbo 

Andrews* 


CASES  in  MICHAELMAS  TERM 

Vaughan  Serjt.  contra,  urged  that  this  was  a  Ru$bs 
and  not  a  Piujftan  adventure,  deftined  for  K33,  and 
only  accidentally  driven  into  Memel,  and  the  cafe  not 
diftinguifhable  from  Anthony  v.  Mofine,  orevenlefsiroor- 
able  to  the  Plaintiff,  becaufe  he  has  no  eftabfi(bed  taci 
of  trade  here.  The  policy  was  effected  the  day  bttis? 
the  PlaintifPs  licence  to  refide  commenced,  though  tie 
cargo  was  laden  after,  but  that  licence  docs  net  fe -fi- 
liate him,  as  to  give  him,  while  refident,  all  the  prirlhis 
of  a  Britijb  fubjett,  even  for  commercial  purpefa. 
The  recital  in  the  ftat.  33  G.  3.  c.  4.,  reciting  "thai: 
great  and  unufual  number  of  perfons  not  natoral  bor. 
denizens,  or  naturalized,  had  lately  reforted  to  thistcj- 
dom,  and  that  much  danger  might  arife  from  their  reitt 
and  refidertce,"  has  no  afpe&  to  their  domiciliation  icti 
the  Plaintiff  can  be  in  no  better  condition  than  that  ore 
alien  friend,  to  which  the  do&rine  of  Conwy  t.  Gr.y 
Conway  v.  Forbes,  and  Maury  v.  SheJdon,  10  Eaf.y^ 
is  applicable.  Maury  was  eftabfiflied  as  a  merchtf  i" 
Liverpool  from  1786,  to  the  time  of  the  Jmsriax  «=- 
bargo.  In  Ufparicha  v.  Noble,  13  Eaft,  333.,  the  cap- 
ture was  confidered  as  French,  and  the  condemnation  s> 
unauthorized  by  the  Spanj/b  government  ConwL^ 
that,  according  to  the  opinion  intimated  by  uYis  Coun  ci 
the  argument  in  Anthony  v.  Moline,  the  licence  grac::± 
to  Favenc  will  protefk  the  property  of  die  PlaintiJ,  w: 
the  licence  is  reftrifted  to  a  RuJJian  adventure,  and  wj< 
hot  cover  a  lofs  arifing  in  a  Prujftan  port  He  vkA 
on  Flindt  v.  Scott,  15  Eaft,  52$. 


Beft  in  reply  agreed  that  this  was  a  Ruffian  adressK, 
wherefore  the  PlaintifPs  Prujftan  origin  was  immaterial: 
Prujfta  was  pacific,  the  perfon  of  the  Plaintiff,  therefcre, 
required  no  licence  to  difpenfe  with  belligerent  diiik 
lities :  the  alien  aft  does  not  abrogate  the  rights  pren  to 
alien  merchants  by  magna  charta,  of  trading  while  ret 

dent 
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?nt  here,   it  only  enables  the  government  to  keep  a 

atch  over  their  conduit.     If  the  cafe  of  Conway  and 

ray  eftahlifhes  the  principle  that  an  alien  domiciled 

jre,  and  trading  to  the  country  to  which  he  formerly       Andwws, 

jlonged,  is  refponfible  for  the  a&s  of  that  government, 

is  a  moft  abfurd  law,  when  it  is  the  true  policy  of 
lis  country  to  encourage  all  thefe  perfons  to  come  hi- 
ler  and  export  our  colonial  produce.  In  Maury  v. 
beddon  it  was  a  ftrong  circumftance,  «that  the  Plaintiff 
as  American  conful,  an  American  functionary,  confi- 
ered  by  the  American  law  as  virtually  refident  in  Ame- 
ca,  and  as  fuch  permitted  to  hold  (hares  in  American 
lipping,  which  no  other  American  citizen,  not  a&ually 
•fident  within  their  dates*  is  by  their  law  permitted  to 
> :  that*  too j  was  a  trading  from  America  to  this 
auntry  \  this  an  exportation  of  goods  to  RuJJia,  bene- 
cial  to  England.  In  Conway  v.  Forbes,  and  Conway  v. 
Way,  the  (nippers  and  owners  were  refident  in  America. 
[lierewas.no  licence  authorizing  the  trade.  The  li- 
ence  here  brings  the  Plaintiff  within  the  cafe  and  the 
octrines  of  Ufyaricha  v.  Noble  ,•  and  here,  where  he  has 

licence  both  to  trade  and  to  refide,  it  would  be  a  double 

reach  of  national  faith,  if  he  were  not  permitted  to 

ecover* 

Cur,  adv.  vult* 

On  a  fubfequent  day  in  the  fame  term  the  Court  ob- 
irved  that.  Maury -v.  Sheddon,  which  was  the  cafe  of  the 
uree  principally  preffed  on  them  in  argument,  was  a 
Jry  different  cafe  from  this,  for  the  poffeffion  of  Maury 
as  an  American  poffeflion.  By  the  law  of  America, 
5ne  but  an  American  conful  and  refidents  in  America 
in  hold  an  American  {hip :  that  was,  therefore,  an 
American  (hip  and  American  cargo. 

On  this  day,  the  Court,  which  had  awaited  the  deci- 
lm  in  Ftindt  v.  Scott,  ante,  674-*  pronounced 

Judgment  for  the  Plaintiff. 
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Np>.  i.  R^biksqn  and  Others  yu  Moips, 

An  Importation  'THIS  was  an  aftion  upon  a  policy  of  inform,  «f- 
from  an  hoftile  ftOed  by  the  Plaintiffs  as  agents,  on  Hat  (fcfc  &  Oft- 

inray  there  refi-  **  ,8,°>  on  **eat»  quy,s>  ^d  damaged  material!,  tj 

dent,  maySbe  le-  die  Dorothea,  at  and  from  Riga  to  London^  with  Sknj 

galized  by  a  to  ^^  an<|  exchange  licences,  clearances,  and  fcwW 
behalf  of  a  BritUk  P3!*™-     '»  the  fiift  count  the  intereft  was  atemd  ■ 

merchant,  for  a  Meffirs.  Hitl,  in  the  fecond  count  in  H.G.BdiA*',* 

°%Tk^'(6  ^>*ekrfs  by  perils  of  the  fea.    There  waialfoacwa 

to  legalise  it,  it  fr*  money  had  and  received.     At  the  trial  hefote  Mat- 

is  not  fuffident  juld  C.  J.  at  Guildhall,  at  the  fittings  alter  listen 

n^' torid  bein-  l8,3»  a  **«**&  ™  f^*1  for  Ae  ^alhtilf,  fiAjeS » 
dorfed  at  the  hof-  a  cafe  which  dated,  that  in  July  1 8fO,  H.  G.  Soda,* 

SShflice^e,  fidwt  *  *  in  *">>  betWCCn  Whkh  """^ 
the  allured  muft     Great  Britain  there  then  fubfifted  open  tar,  ciaW  0 

alfo  prove  by  what  be  (hipped,  by  the  Dorothea  for  £*«*»,  a  carpi 
'^JStetZb  whctt>  V31*  a11*  damaged  materials,  wKch  k  * 
obtained  to  that  figned  to  /fiY/y,  to  be  by  them,  on  arrival,  fold  *  Hi 
adventure,  account,  for  the  purpofes  and  upon  the  tens* aria* 

ditions  exprefled  in  a  letter  from  Bench*  to  B&i  * 
the  beft  price  they  could  obtain,  adding*  thatkWp 
vioufly  ordered  J.  F.  Schroeder  and  Co.  to  get  aninfanntf 
made,  qn  the  (hip  for  4000/.,  and  on  the  carp  J$oc-» 
and  by  his  letter  uiclofed  therewith  to  the»i  hehadde- 
fired  the  policies  to  be  delivered  into  the  hands  of « 
confignees,  whom  he  requefted  to  pay  the  amort  » 
the  premium  on  their  doing  fo.  Should  S&n&n  •  I 
yet  Have  made  the  infutance,  the  conflgnor  tcqueW* 
confignees  would  immediately  do  it,  and  let  tk  P 
mium  be  infured  likewife \  that  the  Dtrtk*  "*" 
from  Riga  on  the  17th  July,  with  all  ftqoifte  ** 

have  an  advai**  qo  that  ccuafigwnent  *f  ^77 
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tie  was  to  draw  on  the  conGgnees.  Mr.  Bencken 
fubfequently  wibte  to  Hills,  dating,  that  the  invoice 
amount  was  not  covered  by  the  then  prefent  infurance, 
and  he  frsqSefted  tKem,  therefore,  "W  brake"  infurance 
for  all ,  rifks  on  what  remained  uncovered ;  Hills  ac- 
cordingly, caufed  Plaintiffs,  their  infurance  brokeW,  to 
effect,  on  Bivtcken's  account,  the  policy~whicli  the  Dfe- 
pendant  fubfcribed,  and  advanced  to  the  Plaintiffs  the 
premium  and  charges  of  infurance.  In  purfuande 
pf  the,,  agreement  mentioned  in  Bencher?*  firft  letted, 
Hills  accepted  his  bills  on  them  at  three  months  for 
6000/.,  which  were  duly  paid  after  the  lofs  in  queftion 
was  fuppofed  to  have  taken  place.  The  bill  of  lading 
of  the  goods  in  queftion,  bearing  date  at  Riga,  J  6th 
February  1810,  and  figned  by  the  mailer  of  the  Dorothea, 
exprefled  that  the  goods  in  queftion  had  been  (hipped 
by  Mafias  and  Co.,  Bencken**  agents  at  Riga,  deliver- 
able to  their  order,  and  was  by  them  efpecfclly  indorfed  . 
to  the  order  of  H.  C.  Nijfen  and  Co., '  the  agents  of 
Hills  at  Riga%  and  who  indorfed  the  fame.  The  bill  of 
lading  (b  indorfed  was  fent  by  Bencken  inclofed  in  Ms 
firft  letter.  Previous  to  and  at  the  time  of  the  {hip 
failing  from  Riga,  on  the  voyage  infured,  (he  had  on 
boatd  with  her-catgo  a  Britijb  licence,  figned  by  a*  prin- 
cipal fecretary  of  date,  purfuant  to  the  a£l  48  G.  3.  r.  129% 
who  did  thereby  grant  that  licence  for  the  piirpofes  fet 
forth  in  the  order  of  council  thereunto  annexed,  to 
Wcllhank  and  Petty,  on  behalf  of  Britijb  merchants,  per- 
mitting a  veflel,  bearing  any  flag  except  the  Trench,  to 
proceed  from  Riga  or  St.  Peterjburgb  with  a  cargo  of 
grain,  (if  importable,)  and  fuch  goods  as  were  permitted 
by  law  to  be  imported,  (except  German  linens,  ftoctfiffi, 
pitd.oil*)  to  the  United  Kingdom,  to  be  permitted  to 
receive  freight,  and  depart  to  any  port  not  blockaded* 
jfeotwithftanding  any  documents  which  might  accompany 
the  (hip  and  cargo  might  reprefent  the  fame  to  be  <fcf- 
„  V011.V*  3D  •  fitffi 
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lined  to  any  neutral  or  hoftile  port,  and  to  vhomfatr 
fuch  property  might  appear  to  belong,  with  theufai 
provifoes  for  indorfing  on  the  licence  the  flup's  toouge 
and  time  of  clearing!  and  for  convoy  and  deposing  tie 
licence,  with  an  indorsement,  that  that  licence  vis  tar 
the  Dorothea^  of  137  lafts,  cleared' at  Riga  the  16th  Jt) 
18 10.     It  did  not  appear  by  whom  that  indarfeoes, 
made  at  Riga,  was  written,  neither  was  any  evutacs 
given  to  conneft  H.  G.  Benclen  with  WeiJbankm&Pafi 
or  to  (hew  how  the  licence  came  into  the  poffeffiosot 
Benxken,  or  his  agents,  Majius  and  Qo.,  by  whom  it 
cargo  was  (hipped.    The  Dorothea,  with  the  cargo  aad 
licence  on  board,  failed,  from  Riga  for  London  on  the  21s 
July  it  to,  and  never  arrived,  nor  had  fince  bees  hod 
of,  but  was  prefumed  to  have  been  loft  at  fea.  Tk 
queftions  for  the  opinion  of  the  Court  were,  ill,  vk- 
therthe  Plaintiffs  were  entitled  to  recover  a  total  !oi»; 
'  ad,  whether  they  were  entitled  to  recover  the  prcmicc. 
This  cafe  was  argued  in  Eafier  term  1814,  by  I* 
Serjt.  for  the  Plaintiff,   and  Befi  Seijt.  for  the  De- 
fendants.' 


Lent,  as  to  the  firft  queftion,  relied  on  Berp**< 
Ofwald,  ante*  iii.  554.  Feife  v.  Belly  ante,  i?.  4.  A&^» 
v.  Touray,  1  Maule  £5*  Selw.  217.  Fenton  ?.  P<*P* 
15  £^,419*  He  argued  that  it  was  to  be  expe&d 
that  the  perfon  who  would  export  from  a  foreign  cocs- 
try  would  be  the  native  of  that  country,  and  tkt  tk 
goods  exported  would  be  the  goods  of  the  native.  fl* 
the  importation  by  an  alien  enemy  was  warranted  bf 
the  licence,  on  general  principles  ;  if  it  were  not  fo,  tie 
cafe  of  Feife  and  Bell  would  be  but  feebly  fupported  oa 
the  diftinftion  between  «  others"  and  "  Britfi  fl»- 
chants,**  [The  Court  held  that  Fenton  v.  Peorfi*  ** 
inapplicable,  for  there  the  exporter  was  not  a  Rap6: 
every  thing  there  was  legal.]  Upon  the  fecond  ?& 
14  k 
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lie  urged,  that  *be  indoi&Bient  fttffickmly  connefted  the  1814. 

licence  with  the  yeffeJ,  ftnd  made  it  a  licence  Specifically 

to  the  Dorothea.    The  ete&ton  of  this  tefiel  was  made, 

(it  is  founds)  before  foe  left  the  foreign  port :  it  is  not 

ueceflary  the  (hip  flioutt  be  named  in  the  body,  of  the 

licence  *  die  Briujb  merchants,  to  whom  it  is  granted 

may  apply  it  to  any  vefiel  they  pleafe.    La  the  cafe  of 

a  licence  to  fend  fix  (hips  under  any  of  nine  fpecified 

flags,  the  loofenefs  and  largenefe  of  the  licence  made  it 

ueceflary  to  look  with  fome  caution  to  its  application. 

Barlow  v.  MadnUfb)  12  Eqft,  ju.,  and  that  licence  did 

not  contain  the  precaution  here  employed  of  requiring 

the  fhips'  names  to  be  iudovfe^  to  which  it  was  to  be 

.applied.     It  is  clear  the  Hills  have  a  fpecial  intereft,  ra~ 

furable,  and  that  if  the  infurance  fails,  the  premium 

might  be  recovered  back  on  the  count  for  money  had 

and    received,  but  the  Plaintiff  relies  on  the  general 

principle. 

Befti  in  anfwer  to  the  laft  point,  cited  Jirandw  n 
Htfiitt,  6  T.  R.  ao.,  and  Brifiw  v.  Towrs,  4  T.  R.  35^ 
and  urged,  by  analogy  to  thefe  cafes,  that  a  Britifik  mer* 
chant  could  not  legally  infuse  even  fats  own  debt  fecured 
by  the  consignment  of  property  of  an  alien  enemy  l  but 
ia  h£k  Hills  do  not  infure  their  own  intereft,  but  the 
intereft  of  the  alien  enemy,  and  inconfequence.of  his 
roftrudions,  and  they  caAnot  transfer  the  infurance  to 
themfelve*  for  their  own  benefit.  Upon  the  fitit  point 
this  is  materially  diftingurihable  from  the  -cafes  of  Mor- 
gan t*  Ofwaid,  FHndt*.  8c<#t>  i$  Baft,  $25.  and  Menrtd 
v.  Bonbam,  15  Em/f9  496.  H.  8ifkin  was  a  Britijb  mer- 
chant: the  benefits  of  this  licence  are  reftri&ed  Jto  Bri» 
*ijb  merchants.  In  Morgan  v.  Ofwali  that  reftruftion  is 
not  found.  No  liberality  of  conftru&ion,  though  the 
greateft  is  to  be  exereifed  in  conftruing  thefe  grants,  can 
extend  this  to  aliens,  without  doing  violence  to  Ian* 
3  D  2  guage. 
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1814.  ftnge.  This  government  contemplates  that  iu  fabjrfb 
will  buy  of  the  Ruffian,  but  here  the  Ruffian  leqodb 
l]ie  Britijb  confignees  to  Tell  in  England  on  hit  account, 
and  becomes  a  trader  ill  this  country.  It  is  materaltk 
Britijb  and  not  Ruffian  capital  ihould  be  put  in  a&» 
by  this  commerce,  and  that  the  profits  fhould  beJf^E, 
thereby  increasing  the  national  wealth.  There  is  no 
ftifficieftt  connexion  between  the  licence  and  the  (hip; 
die  indorfement  of  her  name,  though  it  may  prerenttbe 
licence  from  being  twice  ufed,  does  not  (hew  that  it 
licence  might  not  be  once  either  found  or  podded 
The  number  of  (hips  licenfed  (in  Barlow  r.  Meaatf) 
is  immaterial.  It  mulh  be  equally  necefisry  in  tke  <w 
cab  as  in  the  other  to  trace  the  conne&iqp.  In  2fytt 
Bill,  16  Bqflt  2'>  as  ^e  licence  was  to  Robinfa^ 
though  the  Chrijliana  was  named  therein,  yet  itwashcll 
not  to  protect  the  goods  of  another  Britj/b  merchant 

.  Ltnt)  in  reply.  The  differences  relied  on  are  iom- 
terial.  It  is  apparent  on  the  cafe  that  this  adrentaredM 
not  originate  with  the  Ruffian.  The  indorfement,  vk» 
ther  written  by  the  matter  or  the  officer  of  tbeecitomi 
at  Riga,  fufficiently  prevents  the  licence  iioo  being 
applied  to  another  {hip.  If  the  Aritijk  mercW  fe«b 
out  the  (hip,  (he  may  legally  bring  home  tie  pods  A 
tn  alien  enemy.  It  is  the  true  policy  of  die  country » 
employ  the  foreign  capital  in  the  import  trade,  h  B* 
&%u  v.  Macintojb  there  was  no  proof  that  the  IkenceW 
been  appropriated  to  any  particular  (hip :  here  tbat&fl 
is  clear.  In  Bujk  v.  BtU  the  licence  was  fpecificaByie- 
ftri&ed  to  Robinfins  by  name*  The  want  of  ooonefiw 
was  not  in  this  cafe  relied  on  at  the  trial,  and  thesb* 
jeftion  now  comes  too  late.  Nor  is  there  in  this  licence 
that  generality  which  calls  on  the  affured  for  evidence  is 
difprove  the  prefumption  of  fraud. 

ft 
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The  Court  Mel  that  the  Plaintiff  would  not  be  entitled  tgi+ 

to  the  return  of  premium,  if  they  fhould  hold  that  *»  /  ^ 
the  licence  did  not  legalize  a  Ruffian  adventure:  With- 
out meaning  to  doubt  of  the  cafe  of  Morgan  v.  Oftvald, 
and  without  anticipating  whether  the  cafes  of  Flfhdt  r. 
Scott,  and  Memet  v.  Bonham,  then  pending  in  error, 
might  in  any  degree  bear  on  this,  they  thought  it  better 
that  this  cafe  {hould  (land  over  until  tbofe  were  difc 
pofed  of. 

Cur.  adv.  vult. 

The  Court  on  this  day  pronounced,  that  as  far  as  the 
queftion  went  whether  'the  licence  was  applicable  to  this 
adventure9  the  cafe  was  governed  by  that  of  Flmdt  v. 
Scott,  antt%  674.:  but  as  to  the  other  queftion,  they 
found,  upon  looking  into  all  the  cafes,  that  it  had  been 
held,  as  in  Bujk  v.  Belt,  from  which  this  cafe  was  not 
diftinguifhable,  that  the  allured  muft  cAnned  himfelf 
with'  the  licence ;  therefore  there  muft  be  a  judgment 
of  nonfuit.  If  the  Plaintiff  could  conned  himfelf  with 
the  licence,  he  might  bring  another  action :  the  reafon 
was  obvious,  for  otherwife,  after  a  licence  had  been  ob- 
tained, it  might  be  fet  up  to  (ale. 

Judgment  of  nonfuit. 
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ATwt.  StANIFOKTH   V.  COOMBE. 

Same  v.  Forsyth. 

A  licence  to  fail  HTHESE  caufes  were  tried  at  the  fittings  after  ffiaj 
inballaftfromany  *  term  iXl 3 %behie Dallas  t\  md  in Eaflcr term \hh 
port  North  of  the      _  •.-*?••,..«.    Jl  ^  „    . 

Scheldt  to  Arch*     **ter  verdl"  f°r  *e  Plaintiff,  Bejl  Serjt  moved  to  ma 

angel,  or  any  other  a  nonfuit  upon  two  points,  which  had  been  referred  to 

port  of  the  White  h;      m  ^  jjcence  to  trade  j    the  firft  was  the  fane 

Sea,  there  to  take 

in  a  cargo  of  per*   which  this  Court  had  decided    in  Morgan  v.  0/di 

mitted  good*,  and  ^^  Hi- 554.,  and  which  has  fince  been  difpofed  of  □ 
the^iteo^g-  error  by.  the  cafe  of  Flindty.  Scott,  ante,  674.;  bat  tie 
dom,  legalizes  a     Court  dire  ft  ed  the  motion  to  be  deferred  until  after  the 

^t^Great  decifion  of  that  cafe-  ?**  fecond  P0"11  ™»  wbefa 
Britain  to  5r.  /V-  the  licence,  being  to  proceed  in  ballad  from  anjpon 
terjburgb  with  nortn  0f  the  frfoU^  to  Archangel,  or  any  other  port  s 
h^brbgu^home  *e  White  Sea,  there  to  take  in  a  cargo  of  fpecuW 
a  return  cargo        goods,,  and  import  them  into  Great  Briton,  pwtetM 

•L£e  fpedfied      *»  ve!H  which  had  fai,ed  from  •LflW^'  aPorttei 
of  the  Scheldt,  with  a  cargo  of  colonial  produce,  and  W 

taken  in  a  return  cargo  of  fpecified  gaods. 

Gibbs  C.  J.  on  this  day  put  it  to  the  counfel  for  the 

underwriters,  whether  this  point  was  tenable.  Tbeob- 

je£t  of  the  government  in  granting  the  licence,  vis  to 

bring  this  cargo  home.    The  Defendants  muft  go  tv 

full  length  of  contending,  that  if  the  fliip  bad  been 

ready  at  Peterjburgh  when  the  licence  iffued,  it  could  fc* 

legally  bring  home  the  cargo.     The  view  his  lonffi? 

had  of  the  fubje£t,  was,  that  the  government  thought  u 

would  facilitate  the  bringing  home  of  the  defired  carp 

to  give  liberty  to  go  from  a  port  North  of  the  SthM  c 

ballaft;  but  that  they  did  not  intend  to  impofe  it  »* 

nec^ffary  condition  that  the  veffel  fliould  fo  do.  W> 

veffel  had  performed  the  moft  advantageous  fopp t0 

to 


goods. 


IN  *B*  FlPTT-FIfTH  Tjub  or  GEORGE  IIL 

this  country  that  could  be  performed.  She  had  carried) 
out  a  cargo  of  colonial  produce  to  St.  Pettr/h&rgk,  and 
brought  home  a  cargo  of  thofe  articles  of  which  thk 
country  ftood  rooft  in  need* 

Bejt  took  time  to  confider  the  queftion,  and  on  a  fiih- 
fequent  day,  declaring  the  point  untenable,  abandoned. 
his  motion. 


Greenwood  and  Another,  Executors  of  Ham-        Nov.*. 
mersley,  deceafed,  v.  The  Bifliop  of  London. 
and  G.  Pawson,  Clerk. 

rI  "HIS  was  an  a&ion  of  quart  impedit%  brought  to  reco-      The  patron,  ne- 
ver the  prefentation  to  the  vacant  reftory  of  Brad*  ing  alfo  reflor  of 
Kvelljuxta  Mare,  in  the  county  of  £Jex,  to  which  the  *"  *f^dc^ 
Plaintiffs  claimed  title,  (more  fully  Hated   in  the  judg-  to  D,  Clerk,  the 
raent,  helow,  p.  744.,)  as  the  executors  of  T.  Hammer/ley,  ad  Won  in  fee, 
(fteceafed  fince  the  avoidance,)  the  furvivor  of  three  to  refi?n  the  ^ 
grantees  in  fee  of  A.  Waliis,   the  grantee  in  fee  of  tor?  and  prefent 
A/.  Greenway,  who  was  (eized  as  filler  and  heirefs  of    ..     ere  °*  pay . 
J.  Greenway*  who  was  feized  as  brother  and  heir   of  allow  D.  60/.  for 

Robert  Green  way,   who  was  feized,  and*  in  1I71,  pre-  dilapidations,  and 
J  ' '       r        that  J>  ihould 

have  the  profits 
from  a  day   then  paft.     The  ordinary  refufed   to  accept   the  vendor's  resignation, 
whereon  D.  agreed  with  the  patron  for  the  purchafe  of  the  advowfon  at  8000/,  allow- 
ing 60/.  for  dilapidations,  and  he  was  to  be  entitled  to  the  profit*  of  the  rectory  from  the 
fame  paft  day.     And,  four  days  after,  the  vendor  agreed  to  grant  him  a  leafe  of  th 
tithes  for  the  vendor's  life  at  a  pepper-corn  rent.     The  conveyances  were  acco 
executed,  and  money  paid.     Upon  the  death  of  the  vendor,  the  king  prefente 
turn  for  fimony,  and  upon  the  death  of  the  king's  clerk,  the  heir  of  th 
tiirbed  the  purchafer,  infilling  that  the  grant  of  the  advowfon  was  v 
fimon)^.     Held  that  the  conveyance  purporting  to  carry  the  whole 
the  next  prefentation,  was  at  all  events  (afluming  the  contr* " 
further  void  than  the  fimoniaeal  part  of  the  tranJacliop 

next  prefentation,  extended  ;  and  that  fo  much  of  '' 

legal  parti  the  fee  of  the  advowfon,  was  to  be  fr» 
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London. 


fated  a  former  George  JPamfeni  clerk*  'wbsybjul»% 
atioji,  prefented,  upon  his  own  celton,:&ifiing,  aai 
qn  Herring's  death,  bimfelf,  an  whoit  death  At  tie$ 
by  reafon  of  fimony,  on.3i{l  Desemfrr  179^,  pwferi 
tf.  Gambit,  on  whofe  death  the  re£tary  was  aortal 
The  biflbop  disclaimed,  except  as  ordinary.  The  Ik 
fcndatot  Pawfin  firft. pleaded,  that  Tionw  Simtrr  vd 
the  deceafed  Thomas  Hammerfley,  on  the  avoidance  of  the 
church  by  the  death  of  the  late  G.  Pawjen,  on  id  J» 
uttwry  1798,  prefented  H.  Bate  Dudley  as  their  -clerk  (» 
the  then  bifhop  of  London;  that  R.  Greemvaj in  h» to- 
time  was  feized  of  the  advowfbn  in  truft  only  for  die 
deceafed  G.  Panvfin ;  that  /.  Greenivay  and  M.  Gn* 
wj,  during  their  refpe&hre  Uvea,  until  the  grant  of  tie 
advowfon  made  by  Martin*  were  alfo  feiaed  tnenof  a 
truft  only  for  the  deceafed.  G.  Patufon,  and  that  he  bang 
fo  interefted  therein,  and  alfo  parfon  itnparfbnee  nponl* 
own  prefentation,  afterwards,  and  while  the  church  « 
fulTof  him,  on  2 2d  February  1781,  it  was  by  an  agree- 
ment between  him  and  H.  B.  Dudley,  then  alfo  aded, 
then  named  Henry  Bate,  corruptly,  Gmomacally,  and  ua» 
lawfully,  and  againft  the  form  of  the  ftalute,  agreed  fce> 
tween  them,  firft,  that  G.  Paivfcn,  for  8750/.  ftonld  fell, 
and  make  a  good  title  to,  and  effectually  cowey  to  £ 
Bate  and  his  heirs,  or  to  whom  he  ihonld  direft,  wkha 
four  months  from  the  date,  the  perpetual  adwwfcarf 
that  re&ory,  with  the  glebe  and  other  lands,  tithes,  p* 
fits,  privileges,  benefits,  rights  of  patronage  and  per 
fentatkm  to  the  fame  belonging,  and  which  veresftb 
value  or  income  of  700/.  14/.  6d.g  that  G.  Pwfa 
Jhould  immediately,  by  refignation  or  otherwise,  canfc 
the  re&ory  to  become  vacant,  and  prefeot  H.B* 
thereto*  and  bear  aH  expences  of  fuch  refignation,  p* 
fe&tation,  and  indu&ion,  and  allow  to  H-  Bab,  out  d 
the  feeond  payment  of  the  purchafe  money,  fuch  to 
as  (hould  be  fecured  for  dilapidations  by  tw?  imfiftrttf 
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petfons,  in  cftitfidtration  whereof  H.Bate  agreed  to  pay  it  if 

&  Puvrfim  8 750/.  as  follows;   506/.  upon  the  execu- 
tion of  the  conveyance,  3250/.  at  four  months,  deduc- 
ing therefrom  as  afbrefaid,  and  250a/.  at  two  years  from 
the  date  of  the  conveyance,  and  that  H.  Bate  ihould  be 
entitled  to  the  rents,  tithes,  income,  profits,  and  produce 
of  the  re£ory,  from  29th  Stpimbtr  then  laft ;  that  in 
porfuance,  furtherance,  and  part  performance  of  that 
corrupt,  fimoniacal,  and   unlawful  agreement,  the  de-* 
ceafed  G.  Poivftn,  on  ift  March  1781,  corruptly,  fimo» 
niacally,  and  unlawfully  offered  his  refignation  of  the 
redkory  to  the  then  BHhop  of  London*  which  the  bifhop 
refufed  to  accept*;  whereupon,  to  attain  the  end  of  the 
faid-  corrupt,  fimoniacal,  and  unlawful  agreement,  as 
much  a*  might  be,  and  in  consideration  thereof,  and  of 
the  biihop's  refufal,  on  6"th  April  in  the  fame  year,  by 
another  agreement,  reciting  that  H.  But*,  clerk,  had 
agreed  with  the  deceafed  G.  Pawfin  for  the  purchafe  of 
the  perpetual  advowfon  of  the  re&ory  of  Bradwll  juxta 
Mart  >  (ox  8000/.,  and  had  accordingly  on  that  day  paid 
to  Panofon  2500/.  in  part  thereof,  and  thereby  agreed  to 
pay  him  the  remaining  5500A  at  two  years  frem  that 
day,    the  deceafed  Pawfrn,    in  confideration  thereof, 
agreed  with  //.  Bait  to  fell  and  make  a  good  title  to  and 
fonvey  to  H*  Bait  and  his  heirs,  or  to  whom  he  or  they 
Ihould  dire£t,  within  one  month  then  next,  the  advow~ 
fon,  with  the  glebe  and  other  lands,  tithes,  profits,  pri- 
vileges, benefits,  right  of  patronage   and  prefentation 
thereto  belonging,  then  of  the  yearly  value  or  income 
of  700/.  14/.  6d.9  and  would  allow  H.  Bait  tfo/.  for  dila- 
pidations, and  that  H.  Bait  Ihould  be  entitled  to  the 
rents,  tithes,  income,  profits,  and  produce  of  the  reQory 
from  29th  Stpitmhtr  then  laft  ;  and  that  on  10th  April  in 
the  fame  year,  in  confideration  of  the  feveral  premifisa 
above  mentioned,  it  was  further  agreed  in  writing  be- 
tween the  deceafed  G.  Paw  fon  and  if.  Bait%  that  the  de- 
ceafed 
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ceaied  G.  Pawjmf  in  confideration  of  the  nut  them* 
after  mentioned,  fhould  deraife  to  Art*  all  the  tithes* 
great  ancl  fmall,  with  the  glebe  land*  and  other  lands,  ud 
profits,  to  the  rectory  of  -Br<wfc/rf/belongiog,iohoWfc» 
Michaelmas  then  iaft,  for  the  term  of  99  yean,  if  the 
deceafed  G.  Pawfm  (hould  (b  long  live,  at  a  pepper* 
corn  rent  j  and  the  deceafed  G.Pevtfm  engaged  to  exe- 
cute a  leafe  with  proper  covenants  and  authorities  to 
Bate*  or  whom  he  Aould  appoint,  for  the  recovery  of  the 
tithes  and  profits,  by  virtue  of  all  which  premifes,  Bttt> 
on  the  fame  day,  entered  into  the  pofleflion  of  the  tithes, 
with  the  glebe  land6  and  other  lands  to  the  notary  be- 
longing, and  received  the  profits  thereof,  and  continued 
to  receive  the  fame  continuaUy  until  the  death  of  the 
deceafed  G.  Pawjbn,  and  the  Defendant  averred  duttbe 
grant  in  the  declaration  mentioned  to  be  made  hv  M. 
Greenway  to  A.  Waltu  was  made  to  him  in  traftonlyfcf 
Bate  Dudley,  his  h«irs,  and  afiigns,  and  was  fo  made 
.with  his  privity  and  content,  in  furtherance  of  the  bid 
corrupt,  (imoniaca),  and  unlawful  agreement,  and  to 
confirm  and  eftatoiih  the  fame,  and  attain  the  end  thereof, 
as  much  as  might,  be, .  whereby,  and  by  force  <rf  te 
ftatute,  the  fame  was  void  in  law,  and  nothing  psfed 
thereby:  that  the  late  G>P*u>fen  died,  bating  the  De- 
fendant G.  Pawfoft,  his  eldeft  fon  and  heir  at  tor, 
whereupon  the  intereft  of  the  deceafed  G.  P^mjfa  "»** 
advowfon  defcended  to  him,  wherefore  he  prayed  judg- 
ment. In  his  fecond  plea,  after  averring  the  fane  in* 
troduAory  fa£U,  the  Defendant  Pmixjon  pleaded  the 
agreements  of  the  6th  and  10th  of  April  1781,  as  cor- 
rupt and  fimoniacal  agreements,  and  averred  that  tie 
entry  of  Bate,  and  grant  to  A.  W«llis<>  were  in  farther- 
ance  thereof.  To  thefe  pleas  die  PlaiitcMs  demurred 
generally,  and  the  Defendant  joined  in  demurrer*  ^m 
feveral  continuances,  the  Plaintiffs  in  Mkhorhmt  tent 
entered  cm  the  roll  a  fuggeftion  of  the  bifhop's  *<«* 

fioce 
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fince  the  laft  continuance,  and  before  that  day,  and 
that  the  Defendant  G.  Pautfon  had  funrived  him,  which 
allegation  of  the  Plaintiffs  the  Defendant  Pavtfon  did  not 
deny,  but  admitted,  therefore  it  was  awarded  that  there 
(hould  be  no  further  proceedings  in  the  plea  aforefaid 
again  (I  the  bifiiop,  and  the  record  was  further  continued 
by  curia  adwfari  vult. 

This  cafe  was  twice  argued,  firft  in  Eafier  term  1814, 
by  2?^?Serjt.  for  thePiauitiff6,andX#^/SerjcfortheDe« 
fendant  P<rwf<m>  and  again  in  Trinity  term,  by  Shepherd, 
Solicitor-General,  for  the  Plaintiffs,  and  Vaugban  &er.jt» 
for  the  Defendant  Pawfon. 

The  counfel  for  the  Plaintiffs  firft  confidered  the  cafe, 
as  it  would  ftand,  treating  all  the  inftruments  as  on* 
conveyance.     Neither  the  ft  acute  nor  the  common  law 
avoids  this  conveyance  of  the  advowfon.     As  well  the 
ftatute  3  1  Eli%.  c.  6.  /  5.  as  that  of  12  Ann.  Ji.  a.  c.  la. 
infii£fc  on  the  offending  patron  the  feme  fpecific  punifla* 
ment,  namely,  the  forfeiture  to  the  crown  of  the  ne*t 
presentation  "  for  that  time  or  turn  only,"  which  Sir  H, 
B.  Dudley  has  already  fuffered  by  the  king's  prefentation 
of  Mr.  Gamble  for  fimony.     The  words  of  the  ads  afford 
a  ftrong  inference  that  the  legiflature  meant  to  exclude 
all  other  penalty.     Next,  as  to  the  common  law,  there 
have  been  diverfe  opinions  whether  fimony  was  an  offence 
at  the  common  law :  perhaps  they  are  reconcileable  by 
that  which  De  Grey  C  J.  faid  in  the  cafe  of  Barrett  v. 
GIuM)  2  BL  1054.  that  corrupt  prefentation  was  an  of- 
fence, though  not  known  by  the  name  of  fimony*     Ad* 
mitring  the  firft  agreement  to  be  void,  fo  far  as  regards 
the  next  prefentation,  the  fimony  did  not  vitiate  the 
grant  of  the  advowfon.     Bifhop  of  Lincoln  v.  Wdforjlam, 
3  Burr.  1510.     The  reporter  fays,  "  the  Court  were  clear 
that  a  grant  of  a  next  prefentation,  or  of  an  advowfon, 
made  after  the*  church  was  a&uaily  faHcn  vacant,  was  a 
void  grant*  memd  the  f  aBen*vaeancy."   m  But  in  the  cafe  of 

Barrett 
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Barrett  v.  G/w^,  2H.  1055.  Blackjtonel.  fays,  "I  v* 
coUnfel  in  Wolfrrflaifs  cafe,  and  have  a  very  foil  note  of 
it,  but  not  a  hint  of  any  opinion  by  the  Court  that  (ach 
grant  of  an  advowfon  was  void/9  It  is  immaterial  vte- 
ther  the  legal  fubjeft  of  the  parchafe  yrert  an  adrowfon, 
or  any  large  landed  eftate,  the  pnrchafe  of  which,  it  is 
impofiible  to  contend,  would  be  void,  by  rtafon  that,  it 
the  time  of  the  conveyance,  the  purchaferfhould  conrnd 
with  the  vendor  that  the  latter  mould  refign  one  of  the 
livings  on  the  eftate.  It  is  true  that  in  BlackJ*i/%  Re- 
port De  Grey  C.  J.  is  made  to  fay,  ««  No  conveyance  of 
an  advowfon  can  be  affe&ed  by  this  aft,  unlets  fofaras 
k  affefts  the  immediate  prefentation.  And  therefore  a 
fale  of  an  advowfon,  the  church  being  aduallj  void,  is 
fimoniacal  and  void  in  refpeft  to  the  prefect  ▼acancy" 
and  cites  3  Lev.  1 16.  Skinn.  90.  But  De  GrejJ.  cooU 
hardly  have  ufed  that  language,  for  in  the  report  of  tk 
fame  cafe  in  BacAbr.  Simony,  A.  (fuppofed  to  be  by  SerjL 
Sayer,  as  it  firft  appeared  in  his  laft  folk)  edition  of 
Bacon,)  De  Grey  C.  J.  is  made  to  fay,  c*  if  an  adfowfcobe 
granted  during  a  vacancy  of  the  benefice,  the  prefenta- 
tion upon  that  vacancy  does  not  pafs  by  the  grant,  it 
being  a  fruit  fallen,  or  as  is  laid  down  in  the  cafeof  Zoi 
v.  Babington,  Cro.  ELtn.  a  chofi  in  aBion."  The  lan- 
guage in  this  latter  report  is  certainly  more  confomotto 
the  fa£t.  And  though  the  Court  in  the  fuppofed  ex- 
pfeffion*  of  De  Grey  C.  J.,  as  well  as  in  fome  other  older 
cafes  feem  to  found  their  opinion  upon  the  illegality  of 
the  grant  of  the  vacant  prefentation,  yet  the  decifiom<M 
not  neceflarily  reft  on  that  principle,  for  they  might  ail 
be  fuftained  on  the  ground  that  the  vacant  prefentation 
was  a  fruit  fallen,  and  not  within  the  terms  of  the  p&i 
for  as  a  man  who  conveys  an  eftate  with  com  cut  op* 
it,  does  not  thereby  pafs  the  corn;  fo  tbeper&nv/w 
Wis  an  advowfon  witff  the  church  vacant,  does  not 
thereby  pafs  that  prefentation*    It  is  dear  from  thii^ 
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cumftance  that  the  prefentation  would  not  pafs :  for  fup* 
pofe  a  church  vacant,  and  the  patron  dies,  the  heir  fell* 
the  advowfon :  but  die  prefentation  is  already  gone  to 
the  executor,  not  to  the  heir ;  and  the  fafts  in  the  cafe 
cited  of  Walker  v.  Hammer/ley,  3  Lev.  116.  (hew  this  to 
be  the  ground  there  taken,  for  the  articles  did  not  pur* 
port  to  pafs  the  prefentation  as  part  of  the  advowfon* 
but  contained  a  feparate  covenant  that  the  grantor  will 
prefent  to  the  vacant  turn  fuch  clerk  as  the  purchaftr 
(hall  appoint.      (To  this  the  Court  agreed.)     Although 
the  ex  pre  (Sons  imputed  in  the  report  of  Barrett  v.  GlsM 
in  Bacon,  which  is  but  a  loofe  note  of  Serjt.  Bayer's,  to  D$ 
Grey  C.  J.,  countenance  very  much  the  do&rine  which 
will  be  urged  for  the  Defendant,  that  the  mixture  of  an 
illegal  with  a  legal  contract  avoids  the  whole,  yet  BL  h 
helped  to  decide  that  cafe,  and  was  counfel  in  the  cafe 
in  Burr,  there  cited )  and  though  his  report  is  not  an 
extremely  good  one,  yet,  as  it  evidently  was  written  by 
himfelf,  it  is  therefore  likely  to  be  the  more  correct  j  and 
it  materially  differs  from  the  other.     The  diftin£tion  is 
well  known  between  the  ftatute  and  common  law,  that 
the  latter  like  a  nurfing  father  avoids  only  that  part  of  a 
deed  or  contract  which  is  illegal,  where  the  legal  and 
illegal  parts  are  capable  of  feverance.     Norton  v.  Symes, 
Hob.  13.  S.  C.  Mo.  856.     Refolved,  that  though  a  cove* 
nant,  for  the  performance  of  which,  with  other  cove- 
nants, a  bond  was  given  by  an  under-iheriff,  not  to  execute 
any  execution  for  any  fum  above  20/.  without  a  fpecial 
warrant  of  the  high-(heriff,  was  void  in  law,  yet  the  bond 
was  good  for  the  reft  of  the  covenants  agreeable  to  law* 
And  a  difference  was  taken  between  a  bond  made  void 
by  ftatute,  and  by  common  law  %  "  for  a  ftatute  is  a  drift 
law,  but  the  common  law  doth  divide  according  to  rea* 
fon,  and  having  made  that  void  that  is  againft  law,  lets 
the  reft  (land ;  as  is  14  if.  8.yW.  15"  (perperam  for  15.) 
Ace.  Fin*  Air.  Fait*  E.  a.  pi.  \.  j>.  10. 11.  12.      Twjn/% 
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cafe,  3  Co.  82.  $y£jfl*p  <f  CviifU  v.  Wilis,  T.hfi 

If  the  whole  price  were  (till  unpaid,  ike  tender  migtrt 

have  difficulty  in  fuing  for  it,  for  the  Court  cmU  urf 

Tb*  Kfrop  of    apportion  the  consideration,  and  lay  hew  mock  wafer 

the  kgal,  and  bow  much  for  the  illegal  part  of  Ae  cc* 

tra£t,  and  though  in  that  cafe  it  night  be  hard  «  tb 

heir,  yet  the  advowfon  would  have  palled  from  hia  kj 

the  execution  of  the  grant,  without  the  heir  being  A!* 

to  recover  any  part  of  the  purchafe  money,  upon  Ae 

principle  that  in  fsri  deUBo  potior  *ft  ctndfa  ftfilah 

But  that  difficulty  has  not  arifea :  the  vendor  has  receired 

all  that  he  contra&ed  for,  and  more  than  the  law  wouM 

hate  given  him,  and  the  advowfon  is  well  veiled  in  & 

piuxha&r,  not  as  agahaft  the  crown  only,  whofe  dm 

have  clearly  been  fatisfied,  (and  it  is  not  die  bifbep  vk 

ia  contending  this  point  for  the  fake  of  ecdefiaftical& 

cipttrie,)  but  as  againft  the  heir.     But,  fecondly,  to  cob- 

fider  the   deeds  Separately.     It  appears  that  apon  Ae 

bHhop's  imputing  illegality  of  the  firft  oantraft,  the  p* 

ties  abandon  it.    The  fecond  agreement  alone  is  dur  00 

Which  they  afterwards  ad.    The  parties  make  J  ** 

agreement,  intending  to  come  as  near  to  the  fubteeaf 

the  old  agreement  as  the  kw  will  let  them,  bot  do  farther. 

Though  their  motive  for  making  the  fecond, was,  Aat  Ae? 

could  not  execute  the  firft,  the  faults,  if  any,  of  At 

firft,  will  not  invalidate  the   fecond.     In  the  cafe  of 

Jiarnu  v.  HedUy,  o*U>  ii.  184.,  where  the  parties  refciatt 

an  u(urk>U6  coinrad,  this  court  fuftained  a  newcootnft 

founded  on  the  fame  loan.     If  illegal  alts  or  fottotioe) 

form  an  ingredient  in  the  fecond  agreement,  it  will  be 

tend,  but  it  willbe  void  by  reafon  of  thofe  illegal  a&  or 

intentions  only,  not  of  any  fuppofed  contamination  vbiA 

it  receives  from  the  firft.  The  firft  could  only  be  lefcrw! 

to  as  farnHhing  evidence  of  the  intention  and  motif*  of 

the  ieceod.      There  can  be  no  fuch  thing,  pRf^f 

/peaking,  aa  fimony  in  the  putchafe  of  an  aoto*** 
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Simouy  is  defined  in  2  Bl.  Cam.  62.  to  be  "  the  cor- 
rupt prefentation  of  any  one  to  an  ecclefiaftical  benefice 
for  gift  or  reward."  AH  the  decided  cafes  have  arifen 
on  a  fale  of  the  next  prefentation,  though  a  fale  of  the  »TbtBifc©ptf 
advowfon  has  fometimes  been  an  accompanying  ingre- 
dient. In  Stevem  v.  Wcdl%  Bent.  192.  a  grant  to  the 
Defendant  WTntUn  of  the  firft  and  next  prefentation  to 
a  then  vacant  church  for  that  one  turn,  was  held  to  be 
good,  and  to  pafs  the.  prefentation  upon  the  avoidance 
which  Ihould  occur  next  after  the  then  exifting  va- 
cancy. In  3  Burr.  1506.  Blackftont  erroncoufly  cited 
Stevens  v.  WM  as  a  cafe  deciding  that  a  grant  of  an  ad- 
vowfon made  after  avoidance  was  void,  which  it  does 
not  decide.  Various  reafons  have  been  given  why  a 
vacant  prefentation  does  not  pafs  by  a  grant  of  the  advow- 
fon *,  1.  becaufe  it  is  a  chofe  in  a&ion,  (to  which  the 
Solicitor-General  did  not  accede  \)  2.  becaufe  it  was  a 
fruit  fallen  j  3.  that  it  was  againft  public  policy.  It  ifi 
doubtful  on  the  old  cafes  whether  the  reafon  why  a 
grant  of  an  advowfon  does  not  pafs  the  void  turn,  be 
hot,  that  it  is  an  attempt  to  convey  that  ♦hich  is  illegal, 
and  therefore  ineffectual.  It  is  a  ftrong  authority  for 
the  Plaintiff,  if,  having  attempted  to  pafs  that  which  it 
was  illegal  to  pafs,  the  grant  were  (till  good  for  the 
refidue.  [The  Court  intimated  that  the  Plaintiff  neither 
could  prefs  the  cafes  to  that  length,  nor  could  they  be 
preffed  againft  him.]  It  by  no  means  followed  that  if 
it  were  intended  illegally  to  pafs  a  vacarit  prefentation, 
therefore  it  fhould  avoid  the  whole  fale  of  the  advowfon. 
A  contra£t  maybe  fimoniacal  fo  far  as  it  relates  to  giving 
the  immediate  poffeffion  of  the  incumbency,  but  it  may 
be  goo'd  for  the  conveyance  of  the  advowfon  5  good 
for  that  which  is  legal,  though  void  for  that  which  is 
illegal ;  the  grant  of  the  advowfon  here  ftands  by  itfelf, 
and  fo  far  the  tranfa&ion  is  legal.  A  fum  of  money  is 
given  for  fomething  elfe  which  is  illegal,  and  that  the 

pur- 
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1814.         purchaser  lofes,  fuppofing  that  an  ilbgal 

rooting  from  the  grantee  of  an  eftate,may  mtifafmL 
There  ia  no  illegal  confideratkio  nrt^fattQsfy 
he  agrees  to  pay  a  fum  of  money  for  the  adtoWkbu 
if  in  the  fame  deed  G.'Po&fi*  had  covenanted  to  trip, 
the  deed  would  have  been*  good  for  the  stavta, 
though  void  for  the  other  part.  What  put  rf  k 
covenants  in  an  indenture,  are  legal,  part  iDegal»  tfce 
legal  are  good,  the  Ulegal  bad.  11  C*  ay-l^iafe 
And  the  diftin£Hon  is  there  taken  between  antes  id 
in  part  and  good  in  part,  and  the  cafe  where  the  vbok 
are  void.  Here  the  dtftin&ion  is  eaffly  taken:  tkded 
is  good  for  the  advowfon,  it  may  be  bad  for  die  leaferf 
tithes  at  a  pepper-corn  rent.  It  is  not  here  the  qneftoo 
whether  Dudley  could  have  enforced  his  contnft  ipd 
Ptmfon  in  a  court  of  equity,  he  might  not  perhaps  im 
recovered  back  at  law  the  price  paid  for  die  lesfe  rf 
the  tithes ;  but  here  the  conveyance  is  executed,  isl 
money  paid.  If  the  purchafer  had  given  4000/.  fortfcc 
advowfon  and  4000/.  for  the  corrupt  bargain,  the  typin 
of  the  advowfon  would  be  clearly  good,  though  tk 
other  were  bad.  This  is  not  diftinguiftuble  is  to  A* 
making'  the  whole  void.  But  next,  the  pucbfing  1 
leafe  of  tithes  is  not  fimony,  which  confifti  in  the  W«{ 
let  in  to  take  the  office  and  fun&ions  of  the  chuck)  d* 
incumbency,  not  to  take  the  profits  of  the  firing.  Heft 
is  no  presentation  for  gift  or  reward,  nor  contnfl* 
profpeft  of  it.  It  makes  no  difference  that  DaAf  ** 
a  clerk,  except  that  a  clerk  may  not  purchase  a  *& 
prefentation  by  ftatute :  but  he  may  purchalc  an  & 
vowfon  as  well  as  another.  There  is  nothing  $$* 
making  a  leafe  of  tithes  for  the  life  of  the  incumbcot, 
and  before  the  redrawing  ftatutes  of  £ls%.ht  i^gBtto* 
granted  them  for  a  longer  time.  The  obje$on  to  tk 
legality  of  the  bargain  comes  with  an  ill  grace  6« 

..  .    .  . 1  •    "    A« 
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titolroi^nyrfE^ftuDjaaife  itaad:  the  whole 

^M^^Jirfej^mft  it  iKfta  urged,  that,  the  pleas  were 
tytittSS/hytkHhitJ***  ianflMfcfial  t*  argue  the  fectmd, 
for  Ji  }|ifc£Eft<W£4'£0o4»  it  iufli&ed. ..  It  was  no  hatdChip 
tfcfci*- j^bitrfyidmouxing  to  evade  the  law  fhould  lofe 
hi0*fngaeyt .  ftfajther  of:  the  ground*  taken  will  avail  the 
Pi^yitiflV  ; The  ..deaanner  admits  the  ftatemant  on  the 
pleading**  wfcltfi  tinof,  that  the  parties  entered  into  the- 
fgcciqd-  vgtvwmnt  -intending  to  do  what  might  lawf uMy 
bg  jdoye*  i}ut  to  obtain  the  end  of  the  corrupt  and  «n- 
\v*£al  ajveene^t,  which  had  been  attempted  and  defeased. 
The  isputraft  to*  the  corrupt  refignatton  and  prc&ntaiion 
14  fo  inter%xQ?efi  with  the  whole,  as  to  vitiate  the  whole; 
It  (lands  admitted  .on  the  fittt  plea,  that  the  contract  for 
the  next  prefentation,  is  clearly  fimoniacal  and  corrupt. 
%r,  2<5.»  Jiang  before  the  (tatute  of  Eiix.f  is  in  point/ 
A. man  kM  an  advowfon*.  and  the  church  being  void,  he 
granted  the  next  prefentation,  and  the  queftion  wat»- 
whether  the  grantee  (hould  have  the  vacant  turn,  or  the 
next,  or  none  at  all  \   and  it  was  held  he  {hould  not 
have  that,  but  the  next.     The  cafe  muft  be  confidered* 
ift,  as  to  the  common  law)   adly,  as  to  the  ftatute. 
Suppofing  the  ftat.  of  Eliz*  had  not  pafled,  fince  fimony 
was  an  offence  at  comn.on  law,  the  contract  would  be 
bad.     1  Inft.  1 7.  £.  *  The#pwner  of  an  advowfon  M  can*, 
not  fay  that  he  is  feifed  thereof  in  dominico  fuo  dc  feod»% 
whereby  it  appeareth  how  the  common  law  doth  deteft 
fimony,  ancTall  corrupt  bargains  for  presentations  tp  any 
benefice,  but  that  idonea  perfona  .for  the  d  if  charge  of  the 
cure  {hould  be  prefented  freely  without  expectation  of 
any  thing,'"  $cc.     And  again,  "  guardian  in  focage  findl 
not  present  to  an  advowfon,  becaufe  he  c.an  take  nothing 
for  it,  and  by  confequence  he  cannot  account,  for  it." 
So,  Co\  Lit.  89. 0.3  a  guardian  in  focage  (hall  not  prefent 
to  a  benefice  in  the  right  of  the  heir ;  becaufe  he  cannot 
Vo*.V.  3E  >e 
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be  accountable  therefore,  for  that  It  can  make  nobis. 
fit  thereof,  for  the  law  doth  abhor  fimooy,  or  air  cor- 
rupt contraft  for  benefices,  ami  therefore,  in  tk  ofe 
the  heir  (baH  prefcnt  htmfelf.  Motolltr  1.T4M> 
Cro.  Cor.  353.9  it  is  (aid,  arguendo,  "  fo*  finonr  Ml 
always  by  the  law  of  God  and  of  the  laitd  heenacoorttd 
a  groat  offence  f  aad  the  Court  denied,  S.C.  p.  361, 
that  it  ww  so  offence  at  common  law  before  thtiUmf 
Eli*.  Wmcbcomb  v.  Bijbop  ofWintm*  Hok  itffr,  ittt 
agreed  that  Wtlkrs  fliould  grant  the  ntott  aouhnce * 
JMrir  upon  truft  to  prefent  &>j*  the  iiwumteetbeoj 
in  e*trmis9  and  held  it  was "  contrm&us  erfmfi  cmftM 
contra boms  marts,  and  fa  k  it  agawft  law  sad  void  ly 
the  (btutet  and  ft  rangers  may  tike  advantaged  it"  Ik 
ftatute  is  in  furtherance  of  the  ■  common  law.  Dr.  A* 
^EttLLaw,  ffiftsay,  p-3>i.>  obferves  that  the prea* 
of  the  5th  fedion'of  the  ftatute  of  Ekx.  h  ifair 
printed  at  the  end  of  the  4th,  and  thertfo*  efaf* 
common  observation,  and  he  thereby  account*  fa  tbe& 
diff*  of  the  judge*  that  fimony  was  tffc  oflfence  at 
(ftmrnott  law,  for  that  ftatute  recognises  tint  father 
penalties  and  temporal  puni fhments  are  reqrafitt.  fl* 
cafe  of  the  Btfhop  of  Lincoln  v.  Woiforfidny  as  r^orftdtt 
Jtarr.,  makes  the  grant  Void  as  to  the  advowfo*  Tbat 
may  be  a  valid  purchafe  of  an  advowfon  whet  therein 
vacancy,  but  it  muft  be  a  fale  of  the  advowfon  *lj» 
j&/.  J.,  S.  C,  correds  the  other  reporter,  tod  b 
corre&ion  is  compatible  with  the  Defend*^  *p 
merit;  for  if  the  vendor  fells  the  advowfeeenlfj  tk 
fale  is  perfectly  good :  but  that  does  not  reafth  Aecafc 
of  .a  fale  that  includes  the  vacant  prefefflatiaa*  H* 
was  a  fale  of  a  presentation  with  a  full  church,  tytk 
parfon  imparfonee,  with  a  contract  to  refign  infeafy 
In  Boe.  Abr.  Be  Grey  C.  J.  lays, «  A  bonifidt  purdafcrf 
an  advowfon  is  good  at  whatever  time  it  is  made,  ialr 

wrapt  purchafe,  whenever  it  is  made,  is  Ms*"* 
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that  which  means  to  give  the  next  and  immediate  pre- 
fentation fc  void,  whether  the  church  be  vacant  of  full. 
It  id  not  credible  that  the  exprefliom  imputed  to  the 
judges  (hould  have  found  their  way  into  Bacon's  Abridg- 
ment, if  they  had  not  been  ufed.    There,  it  was  faid,  no 
defign  tef  preferrf  that  particular  perfon  being  dated,  it 
was  nof  to  be  prefumed  j  here  the  conveffe  is  the  cafe. 
This,  therefore,  is  nor  fuch  a  fate  of  an  advowfon  to 
make  which  invalid  a  fa&  muft  be  prefumed  which  is 
not  to  be  prefurhed ;  but  it  is  in  terms  exprefied  that 
this  is  done  with  a  view  to  the  next  prefentation.    This 
i*  juft  fuch  a  cafe  as  t)e  Grey  C.  J.  had  in  view :  the 
two  parts  are  fo  tie*d  together  that  they  cannot  be  fe- 
parafed.     If  there  be  various  uneoftriefted  covenants, 
the  one  may  be  void,  another  good :  but  the  parties  here 
have  not  even  attempted,  nor  is  it  partible,  to  feparate 
the  two :  it  is  not  firft  a  purchafe  of  the  prefentation, 
and  then  another  of  the  advowlbn.    Tigof*  cafe,  1 i  Co., 
has  not  been  fairly  cited.     It  was  there  held  that  «*  there 
is  "a  dirference  when  the  deed,  which  is  void  in  part  ab 
ihith)  doth'  confiffi  upon  the  entirety,  and  when  upon 
divers  feVeral  claufes ;  and  in  thefe  alfo  there  is  a  differ- 
ence, #herl  the  frvefal  chrifes  are  abfolute  and  diftinft, 
and  when  they  are  feveral,  arid  yet  the  one  has  depend 
dency  on  the  other.*    Here  the  contrail   is,  within  a 
month'  to  convey  the  advowfon,  and  alfo  to  grant  a  leafe 
of  tythes.     Here  af e,  indeed,  two  objects,  but  they  are 
fo  blended  that  thef  cannot  be  feparated.    Suppofe  a 
bbnd  given  to  fecure  5000/.,  with  intereft  at  5  per  cent., 
and  5000/.,  with  intereft  at  10/.  per  cent.,  the  whole 
would  be  bad.    The  diftin&ron  taken  between  the  ope- 
ration of  the  common  and  ftatute  law  does  not  aVail  the 
Plaintiff.     Even  if  the  parts  of  the  bargain  wcfre  feparate 
and  diftinft,  .they  are  in  the  fame  deed,  and  according 
to  Norton  v.  Syrnei,  this  being  a  cafe  on  the  flat.  ERz.% 
Qte  deed  raujft  .be  void  in  Ufa.    It  trie  bond  in.  that 
3  E  2  '  cafe 
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cafe  had  come  within  the  ftat.  23  Hen.  6.,  it  wooldto* 
been  void  altogether,  for  the  words  of  the  ftatute  are  fo. 
This  is,  therefore,  an  authority  that  the  whole  deed 
fhould  be  void.  Even  on  the  dependency  cf  the  cw:- 
nants,  the  cafe  is  with  the  Defendants.  It  k  f^i  m 
corrupt  rfbnfideration  moves  from  Sir  H.  B.  DuStj,  k 
the  8000/.  was  the  confidcration  as  well  for  the  reta- 
liation, as  for  the  advowfon,  though  the  proportion  for 
each  was  not  defined.  He  has  paid  one  entire  prke, 
and  has  loft  the  whole.  The  court  cannot  fay  bos 
much  applies  to  one  part  and  how  much  to  the  other. 
Featherjlon  v.  Hutchinfon,  Cro.  EI.  199.;  affumjfo  to  1 
promife  that  in  confideration  that  the  Plaintiff  wosld  per- 
mit /.  5.  to  efcape,  and  of  2/.,  the  Defendant  would  in- 
demnify him,  and  it  was  held  void  in  the  whole,  beocfe 
void  under  the  ftatute  for  part.  In  Walker  r.  ft* 
wjhy*  the  covenant  to  prefent  to*  the  vacant  beadke, 
although  accompanied  with  a  fale  of  the  advowfon,  was 
held  to  be  a  fimoniacal  contrad.  This  has  been  affimi- 
lated  to  the  cafe  of  ufury,  Barnes  v.  HedUj.  If  tta 
had  been  a  (hift  to  help  the  Plaintiff  to  a  new  uforitfi 
bargain,  it  would  have  been  void  alfo.  But  it  is  bid,  the 
fecond  agreement  is  clear  of  the  firft.  Not  fo,  it  is  for 
effe&uating  the  fame  objeft,  and  it  is  to  giw  the  pur- 
chafer  all  the  advantages  of  the  incumbency,  without 
any  refponfibility  for  the  duties.  That  which  might 
have  been  innocent,  if  it  had  ftood  alone,  is  void  as  a 
fubterfuge  ,and  a  (hi ft  to  eiFeftuate  the  firft.  A  leafed 
a  nominal  rent  certainly*  is  not  of  itfelf  fimoniacal  j  be! 
if  it  be  for  the  pu,rpofc  of  introducing  the  leffee  as  eftc- 
tually  as  poihble  into  the .  enjoyment  of  thelmng>tbt 
is  fimony.  Here,  for  an  illegal  confideration,  an  attempt 
is  made  to  transfer  the  advowfon,  and  the  cafes  which 
fcew  that  an  advowfon  may  be  conveyed  for  a  legaf 
purpofe,  are  irrelevant:,  it  is  not  to  be  contended  the 

tianfaaion  fluli  be  ?pid  to  deftroy  th^payert  rig** 
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the  money,  yet  eftablifii  his  right  to  the  eftate.  If  the 
contract  is  void,  becaufe  it  is  contrary  to  a  general  prin- 
ciple of  law,  the  principle  mud  apply  to  all  convey- 
ances by  which  it  is  attempted  to  effectuate  that  object. 
The  eftate  of  neceffity  remains  in  the  firft  owner,  he 
cannot  get  rid  of  it  becaufe  he  has  attempted  to  do  what 
the  law  fays  (hall  not  be  done :  the  law  fays  no  fuch 
fale  or  conveyance  (hall  be  made.  The  diftinction  pre- 
vails which  is  taken  by  De  Grey  C.  J.,  that  the  fale  of 
the  advowfon,  if  it  be  on  a  legal  contract:,  may  be  ef-' 
fe&ed ;  if  on  an  illegal  contract,  it  cannot. 

Reply.  The  ufe  of  the  term  fimonyin  the  ftatute  does 
pot  prove  it  was  an  offence  at  common  law :  if  fimony  was 
no  where  an  offence,  the  legiftature  would  not  probably 
have  ufed  the  term  fimony ;  but  if,  though  it  be  po  offence 
at  common  law,  it  is  an  offence  by  the  ecclefiaftical  law,  it 
is  not  wonderful  that  the  legiflature,  to  which  each  law 
is  equally  known,  {hould  ufe  the  term.  A  ftatute 
might  fpeak  of  adultery  as  an  offence,  without  meaning 
at  common  law :  it  is  an  offence  by  the  ecclefiaftical 
law.  The  preamble  pf  the  ftatute  (hews  that  fimony 
was  not  a  term  known  to  the  common  law :  it  fays, 
€t  and  for  avoiding  of  pmony,"  meaning  that  which  is 
known  by  that  name  to  the  ecclefiaftical  courts,  and 
goes  on  to  add, «  corruption  in  prcfentations,  &c."  as  that 
which  is  known  to  the  common  law.  The  words  im- 
puted to  De  Grey  C.  J.  in  the  cafe  cited  from  Gwil/ivif& 
Bacon,  are, cc  a  corrupt  purchafe,  whenever  it  is  made,  is 
bad."  '  They  muft  be  taken  with  relation  to  the  fubjecT;- 
matter  then  before  the  Court,  and  then  they  cannot  mean 
that  the  fale  of  the  advowfon  would  be  bad,  but  that, 
faking  the  fale  of  the  advowfon  to  be  good,  the  next 
presentation  would  not  pafs.  It  was  -argued,  indeed, 
that  the  fale  of  the  advowfon  was  void  ;  but  the  fubject;- 
matter  before  t'fe  Court  was  merely  whether  the  prc- 
fentation  was  void  5  and  it  is  at  leaft  cjueftionable  whe- 
3  E  3  the* 
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piefentation,  or  extend  to  the  advowfon  ttfdf.   The 
v.  argument  that  there  can  be  no  reparation  of  thtipre- 

TheBiihop  of  ment,  admits  that  if  the  Court  can  feparate  the  iikpl 
from  the  legal  part,  they  may  deftroy  the  one  and  p- 
ferve  the  other.  No  part  of  the  fecond  agreement  is  bad; 
but  if  it  were,  and  fuppofing  it  was  illegal  to  put  the  pur- 
chafer  into  poflefiion  of  the  profits,  of  the  Wring  for  it 
purpofe  of  bringing  him  as  near  to  the  iituation  tf 
incumbent  as  poDible,  may  not  the  fale  of  the  adtowfoa 
be  good,  and  the  leafe  of  tithes  bad  ?  This  ieafe  does  not 
go  to  the  purpofe  of  the  ftatute:  it  makes  a  great  dif- 
ference whether  a  real  incumbent  gets  poffefion  of  Ae 
pulpit  by  fimony,  or  whether  the  tythes  merely  a* 
made  over.  It  would  be  carrying  the  penal  law  bejoad 
the  fpirit,  as  well  as  the  letter*,  to  make  the  putting  an- 
other into  pofleffion  of  the  profits  of  the  taring,  eqoin- 
lent  to  making  him  parfon  imparfonee  of  the  chord 
No  cafe  has  been  cited  for  this  proportion.  Ithaa- 
fwered  to  Barnes  v.  Hedleyt  that  if  there  were  in  the  net 
agreement  a  ihift  or  contrivance  to  get  more  than  5 
fer  cent.,  it  would  be  ufurioojs.  But  the  contrtfl  votM 
then  be  vacated  by  the  exprefs  words  of.  the  lamte, 
without  any  conne&ion  with  the  firft  agreement,  aod 
not  in  confequence  of  that  connection;  hot  wtoc 
die  Second  contrail  is  for  not  more  than  5/Ariat, 
it  is  good.  And  that  was  even  in  the  cafe  of 
ufury,  under  a  ftatute  which  cuts  up  the  coomft  w< 
and  branch,  going  much  further  than  the  cafeo/nooef 
lent  to  game  with,  where  the  ftatute  of  Am  aw* 
the  deed  only,  and  immenfely  further  than  this  cafe. 
The  two  parts  of  this  contra&  are  eafily  to  befepnted 
under  either  agreement,  even  in  the  firft,  butckadyfo 
in  the  fecond,  where  the  conveyance  of  the  titbits  ui 
conveyance  of  the  advowfon  ftand  upon  feparate  deeds. 
The  Court  may  hold  the  le*fe  of  the  tithes  vw4  * 
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rafida*  «dod.    But  It  is  laid,  becaufe  the  Court  caald         3814. 
#0*  fiqpevate  the  cbnfidcration,  therefore  the  deed  if  void.     Jt^Z^l 
Hhia  is  fiat  a  cafe  where  the  Plaintiff  comes  to  the  Court  ^ 

Co  fee  what  part  of  the  confederation  he  can  newer  as  ^TCjfjjfeP ** 
legal,  and  what  is  illegal.  The  Defendant's  anceftor 
has  received  the  whole,  and  for  that  whole  he  has  can* 
veyed  So  the  Plaintiff  the  e&ate.  He  it  a&or  kere  t* 
get  back  that  which  has  been  conveyed  to  the  Plaintiff, 
tad  die  Court  will  not  help  him.  The  cafe  of  foods 
ibid  on  sUagal  confideratum  is  fimilar,  the  vendor  caaaet 
£ftt  hif  goods  hack.  Here  the  vendor  has  had  fall  mea- 
sure* not  only  the  price  of  that  which  he  could  fqli,  bat 
of  that  which  he  could  not,  If  the  Plaintiff  fued  to 
recover  beck  the  price  of  the  illegal  part,  it  may  be  ad*, 
jnitted  he  could  not  fuceeed.  The  moment  jthe  leal 
was  pot  to  the  parchmept,  the  Plaintiff  had  the  fame 
pofieffion  that  the  left  incumbent  had,  which  is  the  f nlleft 
pofidfioa  the  fiibjeft-matter  was  capable  of.  No  furthet 
formality  remained  to  be  done;  the  pofiefioa  of  an 
*dvow&a  goes  with  the  right*  Walker  v.  Hammer/hfy 
falls  into  the  daft  where  the  qucftion  of  fimony  affe&e 
only  Ae  inuaediate  and  ipcofie  prefentatioo,  and  not  the 
advoiyfaa.  The  groand  of  the  judgment  was,  that  that 
pecfeafiatkm  was  fawmacal,  and  that  the  king  might 
pre&ntfbr  that  torn)  but  it  goes  no  farther  than  ta 
Jfcew,  that  if  Dudhy  had  taken  pofleffion  apon  the  firft 
avoidance,  die  king's  prefeotee*  Gambit)  aright  have  re* 
covered  is  eje&ment,  aot  touching  the  question,  whe* 
ther,  after  the  king  ha6  bad  his  tam,  the  grant  of  the 
advowfon  te  void. 

Cur*  adv.  wA. 

On  this  day  Giaas  C,  J.  delivered  the  judgment  of  the 
Court. 

This  is  a  quertimpe&t  brought  by  the  Plaintiff  againft 

the  Byfeap-  of  Undo*  and  George  Pvwfin  Clerk,  fat 
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difturbing  them  in  their  right  of  prefentation  **  *• 

church  of  BradweU juxta  Mare  in  £fext  and  theiptflioa 

before  us  arifes  upon  a  demurrer  to  the  plea*  of  the 

Defendant  Paw/on.     The  cafe  has  been  twice  very  Mf 

argued,  and  it  will  be  fufficient  for  me  to  ftate  geamlj 

the  fubftance  of  the  pleadings,  as  they  give  rife  to  tk 

point  upon  whijch  our  judgment  will  turn.    The  P&a- 

tiffs  claim  the  prefentation  in  queftion,  as  executors  «f 

Thomas  Hamnurjley%  who  died  after  the  pxefent  vacancy 

had  taken  place.     They  deduce  the  legal  title  to  tk 

advowfon  from  one  Robert  Greemuay,  who.  in  1771  pie? 

fented  George  Paw  Jon  deceafed  to  the  church.    The? 

ftate,  that  upon  a  vacancy  by  the  ceffion  of  Pa^my  k 

the  (aid  Paw/on  prefented  Henry  Herring,  by  ufurpaba 

upon  the  faid  Robert  Greenway*  and  that  upon  another 

vacancy  by  the  death  of  Herring%  Pawfon  prefented  him- 

felf  by  a  like  usurpation,  and  that  whilft  the  faid  P**f* 

was  incumbent,  the  advowfon  defcendfd  from  Rdert 

Qretnway  to  his  brother  John  Greenway*  and  aftcrwanb 

from  John  tp  his  Gdcr  Martha  Grtenway  2  that  in  17I4 

Martha  Greenway  conveyed  it  to  Albany  WaU'u  and  his 

Jieirsj  iir  179,2  WaUis  conveyed  it  to  Sir  H.  B.DaSey 

and  his  heirs,  and  in  1794  Sir  H.  B.  Dudley  conveyed  it 

to  Skinner t  Hammer/ley  ,  and  Cameron,  and  their  hm\  that 

in  the  fame  year  Cameron  died  j  that  in  x  797  the  chard 

became  vacant  by  the  death  of  Paw/on  the  then  iocn- 

bent,  whereupon  the  crown,  claiming  title  to  k  for  that 

turn  only  by  reafon  of  fimony,  prefented  John  GamUtt 

jhat   Skinner  afterwards    died,  whereupon  Hammapj 

became  fole  feized  of  the  advowfon  in  fee ;  that  is 

Hammerflty's  lifetime  the  church  again  became  vacant 

by  the  death  of  the  faid  John  Gamble  t  that  during  this 

vacancy  Hammer/ley  died,  leaving  the  Plaintiffs  executors 

of  his  will,  to  whom  the  right  of  prefenting  for  tk 

prcfent  .turn  belongs,  and  that  the  Defendants  diftork 

(hem  in  it.    The  Pefendant  Pawfon.  impeaches  thcoffr 

vejmce 


iw  rat  Fiptt-tiftu  Year  op  GEOftGE  III. 


i*s 


*eyanoe  frofn  Martha  Greennoay  to  Wallh,  as  fimontacal, 
and  therefore  void ;   he  al  ledges  that  the  faid  Robert^ 
John,  and  Martha  Greettnvay  were  refpe&ively  feifed  of 
the*  faid  ad  vow  fori  as  truftees  only  for  the  faid  George 
Patvfon  deceafed ;  that  in  1 781  the  faid  Getrgt  Paw/on 
deceafed,   being   feifed   of  the  equitable  eft  ate  of  the 
advowfon  in  fee,  and  being  alfo  incumbent  of  the  church, 
entered  into  a  contraS  with  Sir  H.  B.  Dudhy  for  the 
fale  of  the  advowfon  to  him  in  fee,  which  contraft  was 
in   fome  of  its   ftipulations    Cmoniaca),   and    therefore 
illegal  and  void  •,  that  in  purfuatice  of  the  faid  fimoniacal 
contrail,  the  faid  conveyance  from  Martha  Greenivay  to 
Wallis  in  1784  was  made  by  the  dire&ion  of  the  faid 
George  Pawfotiy  in  truft  for  the  faid  Sir  H.  B.  Dudley, 
.and  was  for  the  fame  reafon  illegal  and  wholly  void.  The 
Plaintifiv  deny  that  this  contra£t  was   fimoniacal,  and 
they  iniift  further,  that  even  if  it  was  fo,  the  obje&ion 
goes  only  to  the  next  prefentation  ;  that  the  forfeit  has 
been  paid  by  the  prefentation  of  Gamble  by  the  crown 
on  the  firft  avoidance  which  fell,  and  that  the  convey- „ 
ance  (lands  good  for  the  refidence.     I  (hall  take  this  laft 
queftion  firft,  afiuming  that  the  contract  was  fimoniacal, 
and  the  conveyance  to  Wallis  made  in  furtherance  of  it  \ 
becaufe,  if  this  be  determined  in  favour  of  the  Plaintiffs, 
it  will  be  unneceflaryto  confider  the  other.     Upon  this 
part  of  the  cafe  it  (hould  be  obferved,  that  we  are  not 
called  upon  to  decide  whether  the  contrail  itfelf  could 
be  in  any  degree  inforccd,  which  would  be  a  very  differ- 
ent queftion,  but  whether  a  conveyance  made  in  exe- 
cution of  it,  can  be  fupported  to  any,  and  what  extent. 
The  ftatutes  againft  fimony  apply  only  to  the  prefentation 
lorruptly  procured,  or  intended  to  be  procured;  and  the 
offence  of  fimony  at  the  common  law,  (admitting  it  to 
have  been  an  offence)  can  be  carried  no  farther.   The  pre- 
fentation thus  corruptly  procured  or  trafficked  for,  is 
forfeited  to  the  crown,  and  certain  penalties  and  dML 

abilities 
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Greenwood 


i€i4k  abilities  are  fafii&ed  on  the  offenders: 

contain  no  expreft  provision  fo? avoiding  fimrtnitml  i 
yeyances ;  but  there  can  be  no  doubt,  that  the  iugn.fr 
The  Bifliop  of     ance,  even  of  an  ad  vowfon  in  fee,  which  in  itfelf  is  legd, 
^0NZ)0K*        if  it  be  made  for  the  purpofc  of  carrying  ar  **— tH^j 
contrail  into  execution,  is  void,  as  to  fo  jaaoch  at  goes  t» 
jeffeft  that  purpofe  $    and  if  the  found  part  cannot  ht 
feparatcd  from  the  corrupt/1!*  void  altogether.    It  is  art, 
as  in  the  cafe  of  ufury  and  fame  others,  arttded  by  Ae 
pofitive  and  inflexible  etia&ment  of  the  ftatttte,  but  left 
to  the  operation  of  the  common  law,  which  wiM  teje& 
the  illegal  part,  and  leave  the  reft  untouched,  if  they  ca 
fairly  be  feparated.    The  queftion  therefore  is,  whether 
inch  feparation  can  be  made  in  the  prefect  cafe.    The 
conveyance  to  WaR\s%  Upon  which  this  qtte&iou  artfe* 
purports  to  carry  the  whde  advowfon,  including  the 
next  presentation.  The  contraA,  in  furtherance  of  wtiA 
this  conveyance  was  made,  is  afiumed  to  be?  fimottiacai; 
but  this  charge  of  firoony  can  be  applied  to  the -not 
prefentatioo  only.    A  vacancy  has  taken  place,  and  At 
crown  has  thereupon  prefented  under  the  ftatnte,  be* 
/caufe  the  conveyance  to  Wallis  was,  on  the  fameafniip> 
fion,  confidered  to  be  fo  far  void;  but  here  the  i 
part  of  the  tranfa&ion  ended.   Up  to  this  point  At  < 
veyance  made  in  furtherance  of  the  fimoaiacal  flipnhriffE 
has  been  treated  as  ineffSQua?,  but  the  remaining  iatcicC 
which  pafies  by  it  (lands  clear  of  this  obje&ion,  and  aay, 
as  we  think,  be  fairly  feparated  from  the>  abjeitiensMr 
part.     It  is  true  that  by  the  contraQ  one  entire  consider- 
ation is  to  be  paid  for  the  whole  advowfon,  and  we 
cannot  fay  how  much  fhould  he  referred  to  the  fepd 
and  how  much  the  illegal  part  of  the  tnmiadieti;  fan 
we  are  fure  that  -our  decifion  fupports  fo  much  nary  rf 
the  conveyance  as  applies  to  die  legal  part.    The  ret 
has  been  dealt  with  as  illegal \  the  crown  has  taken  At 
forfeiture.    No  decided  cafe  has  been  cited  which  fat 

5  dWliy 


ik  m&  SxrvgrrxnB  Ye^  q*  £EJ$|M?$  III, 

dire£fcly  upon  the  point  in  qupftion,*  but  certain  exftti- 
fioas    of   Lord   Chief  Juftice  De  Grey  in  the  cafe  ,of 
Barrett  ▼.  Clubby  as  it  is  reported  in  the  later  e^ons  of 
Bac.  Abr.  tit.  Simony,  A.,  have  been  fele&ed  and  relied 
upon  as  ftiewing  that  where  -fimony  enters  into  any  pa,rt 
of  the  contrail*  the  whole  conveyance  made  in  purfuance 
of  it  is  void.    There  certainly  are  pafiages  in  that  report, 
which   taken  fcy  Uvepiielres  feem  to  countenance  this 
opinion  ;  but  it  is  to  be  obferved,  that  the  queftjon  then 
before  the  Court  was  confined  to  the  pext  presentation 
Only  t  that  no  fuch  do&rijie  is  to  be  found  in  the  report 
of  the  fame  cafe  by  Mr.  Juftice  Blackfione9  who  joined  in 
the  judgment  5  and  therefore  it  is  very  probable  that  the 
expreffions  relied  upon  are  inaccurately  reported,  ot  may 
perhaps  have  been  ufed  with  reference  only  to  the  next 
presentation,  upon  which  alone  the  Court  had  to  deci4?< 
Be  this  as  it  may,  we  certainly  cannot  be  guided  by  fo 
loofe  an  authority,  when  the  reasoning  of  the  cafe  leads 
us    to   a   different  conclufion.     Our  opinion   being  kx 
favour  of  the  Plaintiffs  upon  this  point,  the  queftioa 
whether  the  contract  was  or  was  not  fimoniacal,  becomes 
immaterial  on  the  prefent  record,  and  therefore  judg- 
ment muft  be 

For  the  Plaintiffs, 


747 
1*14- 

QjUffNWOOD 

The  Bi/hop  of 
London, 


~*mm 


Rawxe,  Demandant ;  Fyke,  Tenant ;  Millm* 
and  Wife,  Vouchees- 


Nov,  9. 


TTHE  Court,  on  the  motion  of  Copley  Serjt.,  in  Trinity      The  writ  of  <U* 
ten?il*ft*  permitted  this  recovery  to  pafs  as  of  this  &***P*&**** 
term,  after  the  dtdimus  fgftatetg,  which  .was  dire&ed  to  mug  not  be  di- 
three  commifljqners,  or  wr  two  of  them>  the  demandant  "^  to  and  ne- 

"      '  '  turned  by  the 

.<      '    Demandant* 
Buttbe  recovery  may  be  amended  injferi  by  fufeftitafaf  a.  new  coauniffioner  forth* 
Demandant,  anil  retaking  the  acknowledgment. 

being 
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Rawle, 

Demandant, 


being  one  of  the  three,  mould  hare  been  amended,!)? 
inferring  a  new  commiffioner  in  place  of  the  demandant, 
and  after  the  writ  fhould  have  been  re-fealed,  and  x  nw 
acknowledgment  taken,  Copley  retaining  the  papers  nil 
thefe  terms  would  be  complied  with. 


Ccpley  now  moved  that  this'  recovery  might  pafi,  i* 
though  the  demandant  was  one  of  the  two  commiSiaserj 
who  had  taken  the  acknowledgment  and  returned  tb 
writ,  upon  which  account  the  officer  had  objected  ;o 
the  patting  of  the  recovery.  Copley  urged  that  no  rale  i 
Court  forbade  this  practice. 

The  Court  held  that  there  was  no  need  of  any  rofe  of 
Court  to  reftrain  fo  abfurd  a  practice,  and  they  refufed 
the  application,  (a) 

(a)  See  Shaw,  Demandant ;  Wart*  Tenant  j  (Mm*  Vooto, 
fttttt  iv.  590. 


Nov.  10. 

Recovery  amend- 
ed by  infer  ting 
tithe  of  wool  and 
lamb  of  a  town- 
(hip,  which  patted 
by  the  general 
words  of  M  all 
other  the  tithes/9 
fthough  all  the 
tithes  of  the 
vouchee's  own 
lands,  part  of  the 
toM  nftiip,  had 
been  fpecifically 
granted. 


Ex  parte  Bullock. 

T  JENS  Serjt.  moved  that  a  recovery  might  be  amended 
by  inferring  the  undivided  moiety  of  the  tytbes « 
wool  and  lamb  yearly  arifing,  growing,  renewing, «» 
forth  coming,  within  the  town  (hip  of  Tdgruva'tn^ 
county  of  Derby*  It  was  fworn  that  the  tenant  in  d 
was,  at  the  time  of  his  fuffering  the  recovery,  f«W  « 
and  in,  amongft  other  mefluages,  lands,  tenements, 
tithes,  and  hereditaments,  the  tithes  in  queftion ;  i» 
they  were  parcel  of  the  eftates  thentofore  of  Eh** 
Snvann  the  devifor;  and  that  it  was  intended  thef  toa» 
pafs.    The  deed  to  lead  the  ufes,  after  enumerating 

tain  mefluages  and  lands,  fituate  in  Hurdlev),  CM01* 

and 


m  the  Fiot*«oth  Yeah  of  GEORGE  HI* 

and  Ydgreaves,  had  the  words  «  and  all  and  all  manner 
of  other  tithes  yearly  arifing,  &c.  out  of  the  faid  pre* 
mifes,  and  the  tithe  of  hay  yearly  arifing,  &c.  out  of 
certain  other  lands,  and  all  other  the  mefluages,  cot* 
tages,  tithes,  &c.  fituate  in  .the  townOiips  of  Hurd/ow, 
Cbelvertov,  and  Yolgreaves,  and  in  thepartfhes  oiHarting* 
Un  and  fome  others,  in  the  county  of  Derby,  and  each 
and  every  of  them,  which  were  thentofore  the  inheritance 
of  Edward  Svjann  the  teftator. 


149 


1 8 14. 

Ex  parte  ■ 
Bullock. 


The  Court  felt  confiderable  hefitation  in  granting  this 
amendment,  conGdering  that  the  right  to  tithes  of  a 
fpecific  kind  throughout  the  townfhip  was  a  property  fo 
extremely  different  in  its  nature  from  the  right  to  all  the 
tithes  of  what  kind  foever  of  the  lands  of  the  grantor, 
and  the  poffeflion  of  which  had  in  fubftance  merely  the 
effe£l  of  making  thofe  eftates  tithe-free,  that  it  was 
fparcely  credible  how  fuch  a  property,  if  intended  to  pafs 
by  the  deed  of  ufes,  fliould  be  no  otherwife  defignated 
therein  than  under  the  general  words  of  all  other  the 
tithes  arifing  within  the  federal  town  (hips  and  parxlhes 
named.  It  was  greatly  to  be  wifhed  that  the  parties' 
who  conduced  recoveries  would  pay  more  attention  to 
them. 

Fiat. 


Le  Fevrb  v.  Lloyd,  Adminiftrator  of  Lloyd, 
deceafed.  % 


Nov*  10. 


HTHE  Plaintiff  declared  upon  a  bill  of  exchange,  drawn     if  a  broker,  who 

by  the  deceafed  upon  John  Kennion,  in  favour  of  the  being  employed  to 

Plaintiff,  at  two  months  after  date,  which  had  been  dif-  J^*^ ^J * 

two  months,  him- 
fetf  drawi  on  the  buyer  for  the  amount,  he  is  anfwerable  on  the  bill  to  his  principal. 

honoured 
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j8r4«  honoured  by  the  drawel.    The  caufe  was  tried  at  6e 

London  fittings  after  Triiify  term  1814,  before  Gftfr C  J. 
when  the  cafe  was,  that  the  Plaintiff,  who  refefed  ar 
Southampton,  had  applied  to  Maitlamt  2nd  CtA&x,  'mica- 
don,  to  fell  fonie  cotton  for  him ;  who  fatd  'they  corid 
obtain  2od.  per  lb.  for  it,  if  it  correfponded  with  the 
fajnple.  The  Plaintiff  wrote,  that  his  friends  accepted  of 
the  offer,  add  MaitUnd  and  Co.  replied,  that  the  parry 
would  take  the  cotton  at  2od.  per  lb.,  to  be  paid  for  in  a 
bill  of  2  months  from  the  time  of  their  arrival  at  Brsn- 
don3*  warehoufe,  London*  fubjeift,  of  courfe,  to  commiffioo 
and  brokerage  \  but  on  objedkra  made,  afterwaitis  ct> 
fehted  to  forego  their  comrrtilEon.  The'  Plaintiff  accepted 
thefc  terms.  Maitlandzni  Cor.  had  employed  the  de» 
ceafed  as  a  broker  to  fell  the  cotton.  He,  having,  on  the 
arrival  of  the  goods  in  London,  ascertained  the  asm* 
of  the  price,  drew  die  Mil  in  queftion  on  the  punchier 
for  the  fum,  and  delivered  it  to  MaMmJ  and  Co*  wb* 
remitted  it  to  the  Plaintiff.  The  defence  was,  that  de 
Defendant  having  drawn  the  Mil,  only  as  agent  for  the 
Plaitttiff,  and  without  any  confideration  for  fo  doing, 
but  merely  for  the  purpofe  of  facilitating  bufihefs,  the 
Plaintiff  not  being  himfelf  then  in  London,  tfceDeferi&nt 
was  not  liable  on  the  bill  to  the  Plaintiff,  his  own  prin- 
cipal \  and  that  the  meaning  of  paying  for  goods  by 
a  bill  at  two  months  was,  that  the  feller  fbouW  dnw 
a  bill  on  the  buyer ;  and  the  bicker  here  drew  as  tie 
fervant  of  the  feller.  GMs  C.  J.  thought  it  was  impru- 
dent in  Lfoyd  to  put  his  name  on  the  bill,  bat  that  he 
having  fo  done,  all  the  legal  confluences  of  the  ad  at- 
tached  on  him,  as  much  as  on  any  other  party  whofe 
name  wa*  thereon,  and  the  jury  found  a  verdia  for  a* 
Plaintiff. 

Shepherd,  Solicitor-General,,  in  this  term  moved  upon 

the  gtobrid  taten  af  dte'tria,  to  fetf  afidd  tfirvefliiSM 

enter  a  nonfuit. 

Fer 


in  ran  ftfrmnto  Yam-  of  GEORGE  HI. 

Pet  Curiam,  The  broker  by  giving  this  bill  put  an 
tnd'  to  aft  doubt  as  to  the  buyer's*  refponfibtlity.  T?h<* 
vendors*  opop.  receiving  k,  in  confequence  of  their  good' 
opinion  of  Lloyd9  difmifs  from  their  minds  all  care  about 
tfc  foheney  of  the  purchafer. 

Rule  refufed. 


Symonds  v.  Andrews.  Nov.  10. 

rFHE  Defendant  hid  bee*  held  to  baft  upoft  air  affidavit     Atfdarit  to  hott 

•     made  by  the  Plaintiff,  that  the  £feftfcdant  was  rioW toh^  ***  «"* 

J  upwards,  and  no 

jwtly  and  truly  indebted  to  the1  deponent'  in  the  fum  of  tender  of  the  faid 

66Y.  and  upward^  for  nfcmey  paid,  laid  out,  and  ex-  fum»  neW  good. 

pendcd,  an*  wages  due  to  the  deponent  for  his  fervfces  J^tStoff 

as*  matter  and  commander  on  ttoard  of  the  (hip  Little  PbmrifFfor  mo* 

Wmami.  whereof  the>  Defendant  Whs  then  art  owner;  ^  P»jd  (** 

faying  by  the 
art  tkrt  nor  tender  had  beeti  mad*  of  Che  far*  fart  of  087.,  pontiff  or  for  the 

or-  any  part  thereof,  in  tarik  nbtesv  Defendant's  ufe) 

and  wages  due  for 

Lens  Serjt.  moved  to  difcbarge  the  Defendant  upon  of  wnfch^he  De- 
entering  a  common,  appearance,  upon  the  ground  that  fendant  was  part- 
thia  affidavit  w»e  inefficient,  fir*,  in  that  it  did  not  ftate  °^^^l 
tha^  the  money  was  had  and  received  by  the  Defendant,  fendaat. 
or  to  the  ufe  of  the  Plaintiff;  nor,  fecondly,  that  the'. 
wages  due  to  the  Plaintiff  Were  due  from  the  Defendant. 
Thirdly,  that  he  fwore  to  68/.  artd  upwards,  but  ftated 
that  no  tender  of  any  part  of  the  faid;  fum  had  beeft 
made;  it  did  not  appear  with  certainty  what  the  faid 
fum  was.  .  He  cited  Mackenzie  v.  Mackenzie,  i  Term 
Hep.  it  j*     Perks  v.  Severn,  T  E*fl>  194.      Catbrotoi; 
Nagger,  8  Eaft9  106.     Ford  v.  Lover,  3  Eaft,  1  io< 

Tht  Court  held,  that  it  Efficiently  appeared  from  the 
ftatement,  that  the  Defendant  was  an  owner  of  the  fliip, 
that  the  wages  were  recoverable  from  him,  and  that  if  68/. 

remained 


Asi»p.wft       qpt  required,  t.  ,  •.     ...;    -;j  «Mi  «j  *}t.!>  tftiMuNxb 

;.'W»»ji*rf*%<W*»H*»Kl 

j,.,--   •:    i    •-    ?*.'•*  •     ».♦«  fA^rvsW!*1 

•  -      i  j-  .    i   A  ,1*  •■  JkKWi  jdurra 
To  explain       ^TRESPASS:  tbe  Dfef*ntiam<}uft*Mf  uii^f  i$tt?  ' 

an  ambiguous  ;      w^f  zM  tfm  fc^  ftttf&kW&M^ti^ 

all,  evidence  of      affizes  1814,  was,  upon  the  conftru&ion  of  a  paflapin 

piers°of  the  land  wbkh,  in  fettidg  but*  ptVf*4"fMd,'  \Jir*ftW<  fct'4 
may  be  rocemd.  old  road,  after  dofcfcibiOgA  £nkA'  tbeMfffMiffKr^  » 
a  certain  point  of  its  courfe,  "  and  from  tbeaceWnj 
Southwards  on  the  JBfl  fide  of  JF.  Millv>ar£t,H.Mam!}i 
and  JFar.  /g/Z*1*  dUfem*»V  flxttil*  be  adTa**  of 
tie  fame  breadth  as  k  thfcti  wa^'afad  ftdtf&be  ofedasa 
prirataraadrbjrtli^'Oitfitrlf^dd  0ccd^fi«Wti^Wi 
atattiitg  upon  amLadijtfntog'  te  t|fc  tti *  tM$  mi  bft 
ia^rjftirUythepwnere^of-the  find  aHertw****^ 
thereto*  and  of  the  oid  ^inobferea  ab^tt^B^o  d* 
fw^/who^Kmld  trie:  the  .fern,  and  by»no''odif  p 
foiia^bltcver^  Th«cBla«tW^8^o^o4D^rftfifCiff, 
aUhtnteaf  mentioned  gfo*  to  1>e  a*Wde*tfr  flfflfc*^ 
Afcgns,<,ad*  i%#r.:o  Tk*  ©eftadatt'fctf'aiW^' 
w>ff  coibetiof  that  aBtafevt,  land  §C#e«H^ffc&ftff 
road,  from  which  land  *©  ^afed  *fe^l!tf«^»tf 
the  Platattfts  allotment  to  the  Somtb+eajl  corner  therwt 
and  fo  along  the.  road  defcribed  in  the  award,  ft* 
Plaintiff  contended  that  the  award  not  defcribfflj  d* 
road  as  turning  at  the  Soutb-eafl  comer  of  his  dofe,«i 
there  taking  a  ^fcrn  direction  towards  the  DtfoA*'' 


i»  tamF*x*rai«tYt*amaiaitaKm.  Ifr 


tad  the  a&  ia  expreft  terms  doing  away  all         $114. 
loaaVwttck  ffcovld  not  be  f  et  o«  by  the  commiflionert,       wT£^* 
the  Defendant  had  no  toad  to  or  from  that  point  over        .    ^ 
the  Plaintiffs  clofe  to  the  Defendants  land:  for  the       Bayus*, 
Defendant  it  was  proved  that  the  occupiers  of  his  tene»     f 
ment  had  enjoyed  the  road  near  jo  years  fince  making 
the  award,  and  that  oner  of  like  commiffiooers  who  was 
party  to  the  awards  had,  foon  after  the  award  made,  oc- 
cupied die  Plaintiff's  clofe,  and  bad  left  the  fpac*  of 
land  on  the  Southern  fide  thereof,  along  which  the  Do- 
/codant  pafled*  nnplougbed  for.  the  porpofe  of  bdqg 
ofed  as  a  road.    This  evidence  was-otyeftod  to,  hut  re- 
ceived.   The,  jury  found  a  vtrdi&ibrthe  Defendant 


Vtughm  Strj*.  in  this  term  moved  for  a  new  trial, 
nppntbe^oimdthatf  parol  evidence  of  the  a£b  of  the 
enpufflftoner  coeld  not  bo  received  to  ooatradiA  bia 
award.. 

Par  Curiam.  Jt  is  not  received  becaufe  he  was  a 
comnuffioner,hnt  &  is  the  declaration  of  an  oocnpwr  of 
the  lan^. accompanied with  an  oft  advtrft  10  his  own 
iqtercft.  And  the  language  of  the  award  being  ass* 
hignooSjr  it  was  competent  to  go  into  evidence  of  the 
enjoyment  had,  in  order  to  fee  what  was  the  meaning  of 
thole  who  worded  it.  According  to  the  conftro&ioft 
portended  for  by  the  Defendant,  the  road  would  have 
led  to  tjbe  lands,  of  one  peribn  only,  inftead  of  the  lands 
pf  manj.  If  the  road  was  improperly  fct  out  at  fixft, 
there  were  pedbns  enough  intereftediacontefting  it,  who 
would  not  have  aoguiefeed  to  long. 

Rttkaaiufiwk 


▼oj.V.  jF 
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'    GASES  nr  MICHAELMAS -TfcLB 


Wynne  v.  Belman^  Clerk. 


Tlie  Defendant  'JPHIfr  was  an  a&ion  for  non-refidente  on  the  Drferi- 
Z  a  ^te^Iafled  '  mC$  ^ncfice.  far  Suffolk.  Bkffet  Serjt.  nw«!  to 
facta  Jot.  i.    .  change  the  venue  from  Lohthir,  where  it  ▼«  hid,  ft 

,4.  may  change     &-#».     Cofltj  Serjt.  (hewed  caiffe  in  tfce'firft  Una 
the  venue  to  the,       «*  .  ,  ^     .       ,*,     « 

county  where  the   This  was  a  motion  prtma  ttnprffjionts.     The  CotrtWiff 

offence  it  com-       yet  had,  nor  now  would  change  the  ventie  in  a  pen! 


mkted. 

Whether  penal 


*iJat.  x.  c.4. 
mufi  lay  the  ve- 
nue in  the  county 
where  the  offence 
b  committed, 
putrt. 

Admitted  <ir- 
guendo  that  it  is 
not  neceflary*  « 


aft  ion.    He  admitted,  howerer,  tfcar  it  vm  clear  & 

actons  on  ftafutet  a&km  for  nori -refidence  was  not  a  local  a&krt. 
pafied  fince  the 

Bhffk  in  fnpport  of  his  rule.  There  is  no  te* 
Con  why  .the  Court  fhould  not  charige  the  fenc 
in.  an  aclion  for  tion-refirience  as  well  as  in  aft 
other.  The  aAion  is  not  local.  Mo  {tend  acta 
given  by  any  ftatutes  pafled  fince  the  flat  We  21  fc.i 
c.  4.  are  within  the  operation  of  the  eatfbnent  in 
f.2.  of  that  aft,  that  « in  all  penal  adioos  the  ofet 
Aall  be  laid  in  the  cdnnty  where  it  is  committed  fad 
by  «the- words  of  every  ftatute  which  gives  an  affiw 
in  the  courts  at  Wefinunfler  the  aakm  is  lata  oat  0/ 
the  operation  of  the  firft  feftion,  which  dired*  **  *& 
offences  againft  any  penal  ftatute  (hall  b*f*ed  and  tried 
before  the  juftices  of  aflize,  juftices  of  m/ipim,  ]&& 
of  oyer  and  terminer9  and  j  aft  ices  of  gaol  uVIWJj  m  ^ 
(ore  the  juftices  of  fenee  of  every  county,  cityi  borough 
or  town  corporate,  and  liberty,  having  power  to  enq«* 
of,  hear,  and  determine  the  fame  within  Eutfod* 
Wales*  wherein  fuch  offence  (haU  be  committed,  aj 
riot  •  elfewhe re,  fave  only  in  thofe  covaxies  or  fh# 
ofual  for  thofe  counties  or  any  of  them*"  ThliW 
point  is  clearly  laid  down  bj  LoTd)K&pcp£ln* 
elaborate  judgment  in  the  cafe ,-of Jg%^r4MlA 

4T<rm ^.109.  Iti^the^WmQal^Wltlat^^ 

cot 


Wynne 


bent  cafe,  Butterfitldr.  Windle*  4  Eajl,  385.,  the  counfel  on         t St  4. 
*  both  fides  fhould  have  agreed  that  the  venue  in  a  penal  ac- 
tion upon  the  ftatute  3  0;2.,<r.?6./4.,  for  a  fraud  in  the 
faJe  of  coals,  muft  be  laid  in  the  county  where  the  aft  is   Bilman,  Clark, 
committed;  and  tint  the  Court,  in  giving  judgment,  con- 
fidering  that  as  a  requifite,  took  pains  to  ihew  that  it  bad 
been  complied  with ;  and  Le  Blam  J.  gave  the  Defendants 
judgment,  on  the  fourth  count,  upon  the  failure  of  that 
ingredient.     Buller  h  Of.  P.  19;.,  fpeaking  of  this  aft,  ( 
fays,  •• In  thfeconftruftion  of  this  aft  it  has  been  holden 
that.it  does  not  extend  to  any  offence  created  fince  that 
ftatute,-  but-  that  where  a  fubfequent  ftatute  gives  art 
aftion  of  debt  or  other  remedy  for  the  recovery  of  a 
penalty  in  any.  court  of  record  generally,  h  fo  far  im- 
pliedly repeals  zi  Jacsi.    However,  the  offence  muft       ' 

*  be  laid  within  the  proper  county."  This  paflage  is  in- 
tended, with  a  reference  to  Rex  v.  Gaily  1  Lord  Ray, 

370.,  and  HUk/%  cafe,  t  Soli,  372.,  .cited  in  the  margin 
of  Bull  N.  i\,  both  of  which  cafes  are  liable  to  both 
thefe  conftruftions :  both  rule  that  ftatutes.  fubfequent 
to  21  Jac.  1.  c.  4.,  giving  aft  ions  in  any  court  of  record, 
or  in  any  of  the  courts  at  Wcjlminjlcr%  repeal  that  aft  fo 
far  that  the  aft  ion  need  no.  longer  be  brought  in  the 
courts  which  fit  in  the  county  where  the  aft  is  com- 
mitted 1  but  that  under  afts  preceding  that  ftatute,  no 
•aftion  could  be  brought  in  the  courts  at  W(JlminJhr%  un- 
lefs  the  offence  were  .committed  in  the  county  of  Mid- 
dlffix  where  thofe  courts  fit*  But  in  Hich£%  cafe,  • 
Hilt  C.J-  declared  it  to*  be  his  private  opinion,  that 
where  an  y  fubfequent  aft  flives  any  popular  aftion,  it 
muft  be  laid  in  the  proper  county,  within  the  equity  of 

*  a  1  Jac.  1 .  The  language  of  the  cafe  in  Rex  v.  Gall  is, 
as  to  this  point,  extremely  obfeure.  French  v.  Coxon, 
%  Sir.  to8i.,  the  Court,  referring  to  Hick/s  cafe,  held 
that  the 'aft  21  Jac.  1.  did  not  extend  to  fubfequent 
ftatutes.     Frenekv*  Coxa*  is  more  fully  reported  in  *n 

3  F  2  excellent 


j*tf  ■ .":  €J0HS3»  lf&QniMMMfc«CMf  « 

if  14.         wfeeflrat  sou  fabjoimd  to  Sdmyft  N.P.iimL  nil 

«.  whom  he  prayed  the  Vale,  If  the  &w*w«re  othenrifc} 

r-  *•'  -  gae^grosod  few ^  «wt»^^ib»tfM^^ ft«^«« 

'  .;  -m»Jiol«Mi«i^n|qpth«.dea«»fei,/v'i  .  XKpfc,_  .  4 

iri*  Abator?  Jtspbaatkmtfat 

-      AT.  i\aa  a  matter  of  euriofity,  declared  tfe»t<f4Y<*  **- 

aecefiarr  far  them  to  ctifcufe  the  queftiMt  whether  the 

<,     :  *akna  were  local,  and itftfan  the ftat^H  ^w  1**4. 

/a.    ffit*a%  the  l>rfe*rfama*edfc  that  wbieliwi 

benefieiaT  to  the  Pttdntffli  «*d  ahandafcsrt  Ms  drfaoce  te 

4»«£Hdiri  if  it  waa  art wifchia the 

*q reafon  why  tfce  rule  Adufct  Mthe 


«».  «.  Bu«s~  v.  4T*IHS* 

AnaffidiTitto  JDEfTSajt.  mored  that  the  baS-toml  errea  » A 
hold  to  bail  for      <**  ctfe  mj^.t  ^  deiiverea  up  to  ^  belied,  ttfetfi*- 

work  and  labour  .  »»../i  .'*  ..* .     ,  __   ;.»,  .^.n  »*? 

doite  by  the  Plain-  ^er^8  *  common  appearance,  upon  the  ground  tttt  ufe 

tiff  for  the  De-      <jtffidftvi£  to  hgld  t9.|$l  was  infufficJent,  Hating  oek-tbt 
fer^fatf       ^eb^idaol  was  indebted  to  thefca&itf  forw£>d 
labour /ipne>bjr  the  Plaintiff,  the  deponent,  .for  thefts 
£jpdant»^a jhe  fenrant  of  ^Def^anf^i^ib^tiK 
l^jnr^a  /d^e  at  his  requeft,  or  on  bis  retsuner*    / 

~-::*  '  v->    -  "  •  •       »         •  ... .»...:» *  •  ***y-: 

(1t  ZU  Court  held  the  affidavit  was  faflkiem^and,  >(     z 


ficieat.  r 


^..l>...;    .-W.'.T 


Jltt. 


ii.P,\ 


f     1 


Wynnb  *»Mopm,,  Clerk.  Jfr«st. 

^npblS  was  an  a£Uon  for  non-reGdence  upon  the  De-      A  licencsof 

'  fetutatit's  prebend  of  Canterbury,  vicarage  of  Rtdbam,  nmwvfidence  on 
and  re&ory  of  Pffi&Mt.     Copley  $ttft.  had  obtained  for  tn^iS^SfcZ^ 
the  Defendant  a  rule  *jf  that  the  a£tion  might  be  dif-  peodiaiv  bcallr 
%tftnfihu&  t^  paying  to  jta**«aaatisr 

4fa»  time  jof  the  application,  and  of  the  application  %  l^u^^^i 
^aitfft^Wch  .  tbengifcyoftktf 

**;t  »'fl  :-.  .v  ,..'/•  .  .  diocefc,  but  ought 

.?  dtyttf,  fioJtoo^CSfJnenin  now  &ewed  caufe,  in«U  t^jCSt 
Jog  that  theitttstceLand  ffftjfow  of  ngn-fefrtace  on  srchbiihop. 
ahertiefebtttfttattioA^  mtm  not  of  validity  to 

entitle  Ae^kfatfant  to  tM*  ro»e»  Ipctufr  thofe  bet»» 
ficea  were  ;taftU£  ft»»*e  giftm  to-d^ff  of.  JfcAfiftr, 
aft4v<bfel*et#es  had  not  been  regiftered  in  the  regiftry 
of  that  diocefe,  which  he  contended  was  rendered  nece£» 
iary  by  the  ftatute  ^  G.  3.  j .  84»  /  23.1  the  words  of 
which  required  copies  "  to  oe  filed  in  the  regiftry  of  thn 
diocefe  within  which  fuch  benefice*  in  refpe&  whereof 
any  fuch  licence  Afrit  be"  granted,  ifliall  be  locally  fit** 
tte,"  not withftanding ,  that  both  JR*km  and  .PicUmm 
were  within  a  peculiar^  of  the  erchbifttpp*  itfclf  locally 
fif^e  p ithifl  the  diocefe  of  Rpcbefter. 

Copley,  in  fupport  of  his  rule,'  referred  to/.  39.  of  the 
fame  acl,  which  provides  that  **  the  peculiars  belonging 
to  any  arghbifhoprick  or  biflioprlck,  though  locally  fituate 
"in  artother  diocefe,  fhsll  continue  futjeft  to  the  arch^ 
bifliop  or  biihop  to  whom  they  belong,  as  well  for  the 
purpofes  of  that  ad,  as  for  all  other  purpofea  of  ecclefi- 
nftieal  jurifdidion  whatfoevet^*  therefore  thefe  licences, 
feeing  properly  regiftered  in  the  archbiihop's  regifby, 
needed  not  to  be  regiftered  in  that  of  Rochefltr. 

JU  Cgurt  agreed  hereto,  and  made  the 

Rule  ablblute. 
3*3 


OASIS  in  MICHAELMAS  Tl9M 


(IN  THE  EXCHEQUER-CHAMBER.) 

Ww-x4.  Sutton  .v.  Morgan. 

Intereft  allowed  f>ASELE£  moved  for  intereft  upon  the  amoant  of  a 
en  affirmance  of     VT  . 

judgment  on  a  judgment  affirmed  in  error.     A   franking  account 

letter  promtfiiig     had  been  fubmitted  to  arbitration,  and  the  arbitrators  had 

payment  of  an  ad-  fta|C<j  a  oalance,  fyhich  upon  examination  proved  eno." 

nutted  balance  r  *  *  #    r 

by  a  biB  at  two     neous  5  and  the  Defendant  in  a  letter  admitted  the  error! 

month*.  allowed  the  true  balance,  and  promifed  to  pay  by  a  bill 

at  two  months.  After  the  expiration  of  the  two  months, 
no  bill  having  been  given,  the  action  was  brought  for 
the  recovery  of  that  balance,  -and  the  declaration  con- 
tained the  money  counts,  and  a  count  for  Intend.  The 
jury  had  given  intereft  up  to  die  time  of  their  verdict. 
Graham  ft.  objected  that  the)  application  was  for  intereft 
upon  intereft ;  upon  which  Gafelee  anfweied,  that  it  vat 
fo  in  every  cafe  upon  a  promiflbry  note  or  bill  of  ex- 
change, but  that  the  practice  was,  for  the  officer  of  this 
court  to  fever  that  part  of  the  judgment  which  was  for 
intereft,  from  the  principal,  by  reference  to  die  t*flnv> 
tttnt  ftated  on  the  record  by  which  it  became  drir,  tod 
to  compute  intereft  on  the  principal  only, 

Rufeabfbbite. 


(IN  THE  EXCHEQUER-CHAMBER.) 

Afe*  i4«  Watts  v.  Toussaint. 

Intereft  allowed  JUTARRTAT  moved  for  intereft  upon  the  amount  of 

5^^  not        *     a  judgment  affirmed  on  error.     The  aaion  w 

:  dffcounting  bins     for  not  having  discounted  certain  bills  delivered  to  the 

*lldiveretf  forthat    Defenclant  to  be  difcounted,  but  converting  them  to  de 

^Xg'tbemuuhe  Defendant's  own,ufe.    Intereft* had  becji  allowed  in 

Defendant's  ufe.  •      **  trorct 


in  TKCiFirrramf  Y*wr  of  GEO R  GE  DL  .  ?& 

trover  for  bills  of  exchange,  Atkins  v.  Whttler,  2  New  1814* 

Rep.  205% 

1    ,J      ■  ■ 
jf^r  Court  granted  the  application.  * 


v.  Pasman.  Jtofcl*. 


XT  A  UGHAls  Serjw  pppofed  one  of  the  bail*  on  the      Bail  AfchooU 

ground  that  he  was  defcribed  as  a  gentleman,  being  l?1^?6™  VKli  ?e* 

-  ,       ,  9  •  fcribed  as  gentle* 

a  fcheol-niaiter.  man. 

Heath  J.    School-mailer  is  net  an  addition  within 
the  ftatute  of  additions.    The  defcription  is  fufficienr- 


Oqle  v.  Atkinson  and  Another.  Nov.  *> 

'"TROVER  for.  a  quantity  of  hemp  and  flax.     The     A.  being  IndebN  y '  c/Jj^ 

caufe  was  tried  before  Matisfioli  C.  J.,  at  the  fitting!  •* t0.  **  Pl*ntii6     J>  ^  v 

accepts  an  order         ^^-^o 
after  MUbashnas  term  1813,  and  a  verdid  was  found  to  purchafe  goods      ,  v 

for  the  PJaintifF,  fubje&  b  a  cafe.    In  1809,  the Plaii*  forhim  «  *•» *r*  /"'*  u' 

tiff,  configned  wines  to  &»«//  and  Co.  at  Riga,  for  fale  fhe^Ptoitiff'a  vet       ^^^ 

on  his  account,  and  next  year  ordered  them  to  purchafe  felfent  for  them, 

for  him  the  bono  *nd  fla*  i^qu*  fl;ipnt    In  j/fril,  1810;  *•** ^S'§ 

him  of  the  ihip- 
xnent  for  the  plaintiff's  riik  and  on  hit  account,  and  remit*  him  the  invoices.  He  pro- 
cure! the  m after  to  fign  bills  of  lading  to  the  order  of  blank,  afluring  him  it  is  irama* 
terial.  lie  then  draws  on  the  Plaintiff,  and  traofmits  the  bill*,  and  bill  of  lading  to  . 
an  agent  in  this'  country,  with  inftru&ion»»  that  if  the  Plaintiff  does  not  accept  the 
bills,  the  agent  ftiould  indorfe  over  the  bill  of  lading  to  the  payee  of  the  bills,  which 
is  accordingly  done :  held  that  the  property  in  the  goods  was  changed  by  tbe,  delivery 
on  board  the  Plaintiff's  flup,  and  that  the  fuhfequent  iqdorfenient  of  the  bill  of  lading 
was  inoperative. 

A  warehtrafemany  receiving  goods  from  a  confignee,  who  has  bad  a&ual  pofleifian.of 
them*  to  be  kept  for  his  ufe,  may  neverthelefii  refufe  to  re-deliver  them,  if  they  are  the 
property  pf  another.  v.. 

3*4  the     \: .  /: 


fi#m  w¥\r;KtfthMA*3z*¥>T  hi 


to  receire  the  goods.  &  qrder^l.  On  kp  jBM*t 
J^gp,  the -captain  tec^ved  |]rp<n  Sbpfazgd  jQat  $tgDd* 
iqqutftioni  with  others,  on  heholf  of  xb^lajiH^*o4as 
the  Plaintiff's  own  goode,  which  Stntftm^  jQo. jbted  a* 
the  captain  that  they  w^ew-  Thef^^oods  Jfot.inlly  Jeaiw 
inj  the  {hip*  £/*i<#  and  Cd.  procured  ^t^ec^ood^^o  be 
(hipped  on  freight  ;,dutqaj?:t«n,  by  agK&VQfat'pqh  ** 
Plaintiff,  (his  owner,)  yto*iQ\w*  i$Lpi*\c&rtr?n&^ 
npon  the.  (hip's  homeward  freight,,  to  hp  eftiaHt*4* 
yeil  ~  opon.  .the  Plaintiff'*  own  .goods  *s  opon  ^befe 
which  wese  aduaHy  to  pay  freight*  the,  *at*~of  which 
kft  was  10/.  l*r  ton,  b|4t  &»/<£  and  £oy  required  da? 
captain  to  eftimaie  the  freigjit  t»po^  dp.  gQpds  recctvpd  kg 
the  Plaintiff  at  tlr+er  tonouly.  The  captain  obje&td  t» 
<hi*  ai(Una«»,JHit  *»W*  and  C*  4o&tt«»  that  4* 
owner  was  en  tit  fed,  that  tta  fawght  ufK*t -the-goadi  be- 
longing to:  the  Plaintiff  fcootd  not  bd  eftiiotad  at  d* 
&me  tate  w$ich  the  eth<hr>gbodB  wtfl*  ter^Mf^r^r  lea^k 
the  captain  contented*  /Before,  tJur*bip  feft '*£», 
&v*V/  and  Co.  wrote  * letter,  wfthtiuiFdbte,  ft*  ft*  Mafe 
tf$  apprizing  him  of  ^ma^rflripped  the  Jieinp  atod  tec 
hi  qfceftkm  by  the,  Brtmm  A&iit;  andftataig  AavAey 
Mbfcd  thebiih  of  ladhig  and  fa Wioee  hf  ***np~ 
aient,  for  which  they  deKterf  the  PWaitir s  ibcotoi^  aad 
tequefied  n&av  being  fcawl  «ght,  t&e«aiiriif  Wt*M 
hare  them  noted -in  oeilfoiwity  thettwidi  '  I»  tkat 
fetter  Were  iflclofcd  fdar  Jtovbtce*,  dated  rifco  Ma% 
eapreffing  the  flax  to  bt  flipped  to  boaH*dfe  JMe** 
IWfe*,  for  the  «ccoQ*t  and  rik  of  tl^ftaJattafV  tad 
&w*fr  and  Co.,  -after  *n&*v*ting  ?fr  the  charge*  m  Arf 
cargo  and  Qiipy  tbtteig  durged  to  the  Plaintiir  »  too* 
maftoa  of  twri  and  oj  half j^:***tfioqn  daeiaewaaBpef  fkt 
goods  and  charges;  Iir.a'  letter  of  13/27  Jwnytbry 
fromifftd  So  ftmift  tbd.XSeistiff  with  the  wwekete  *f 
the  *hale,  ftipintnli.andin,  another^  metttfcned  Mf 


bcfkrt*ertf»^Hh^^b^l*!!^  and  invoices  of  &0&         ttr* 
ftiptftfafig   p^formed  ori  the  Plaintiff's   account   oft 
HkMStfi^  Brentetr  Pocket,  and  they  annexed  the  dupli- 
drt^W'^He'Toidiets.    After  die  captain  had  received 
die  §H6A,  he  was  requefted  by  Sari*  and  Co.  to  fign  a 

Kfr  rf  lading  for  them,  deliverable  to or 

Kh  tnrdef,  for  which  he  was  to  receive  freight  at  the 

rtU£s  therein  fpectfied.    The  captain  obje&ed  to  fign 

the  bill*  of  iadhtg  with  a  blank  for  the  name  of  the  con* 

fignee,  until  Smidt  and  Co.  aflitred  him,  that  was  of  no 

tfonfeqttence,  as  the  goods  were  to  be  delivered  to  his 

owner,  upon  which  he  figned  it.    The  firft  mentioned 

fetter  to  the  Plaintiff,  which  contained  the  invoices  and 

bill  of  lading,  was  fent  by  Smidt  and  Go.  to  Lebr9  their 

agent   in  this   country,  in  a  letter  dated  Riga,  4/16 

June,  wherein  they  ftated,  refpe&mg  the  Bremen  Packet, 

that  they  fhouid  make  out  Oglf%  bills  of  lading  to  Older, 

that  m  cafe  of  hb  not  accepting  the  drafts,  Rtaiees 

m&t  bv&mtptfkKoxs  of  the  bilk  of  lading*  and  after 

ftatJHg  th*  amount  of  the  goods  loaded  for  the  Plaintiff* 

and  charges*  and  that  there  would  be  verylhtle  of  the 

pwfct&d*  of  to*  wines  remaning  at  Us  difpokJ,  they 

ttkfedfttat  jhey  drew  on  htm  *miy  2500/*  which  bills 

tfa*j?  remitted  *e  Meflirs.  Mufittt*.   They  conceived  that 

fei*  J*be  the  tfcJaaecdoe  to  them,  which  the  Plaintiff 

4#jpite4  via  » ^fettpr  of  i/i+J*fa  fmukwi  Co.  in* 

1t&*£ttA  Ltht*o*ke  the  noccnVy  meafaret  that  in  cafe 

£ptf  *»d*Ca.'si  .draft*  of  1340*  and  1200A  at  thretf 

•jNKtbfc  d»wa  4m  the  4/16  June*  wete  ntrt  accepted* 

fe^tato  *hec*if^difpofc  of  the  hill*  of  Wing  h* 

had  Ml  ban<W<*«*l; **  Meft*  &mie*s  receive-  the.  good* 

and  diipQfeoC  ;*tm.    Lehr,  m  purfnince  of  thcfe?i»» 

fto&onv  called  upon  the  Plaintiff  before  the .  flap 

^rt»ed>   and^djrKrirec^lD  him'   the   letter   wclofing, 

4* -fear  iotoides* a«dr  ftgted  that  Am*  and  Co.  *a* 

jfmml  tt»  AiU§»mymfc  hi»/itW^oo»  for  j>S|<io/^  fkb 

.  no]  -ju  other 
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other  for  1300/.)  which  were  *n  the"  hands  of  Mrfii 
Rutkrrs,  and  rcquefted  the  Plaintiff  would  accept  them; 
the  Plaintiff  ref ufed,  and  Lehr  in  confequence  in&rfed 
the  bill  of  la<Hng  to  Meflrs.  Ruckets.  On  the  fcip't  a- 
rival  in  England*  before- any  of  the  goods  had  been  &•" 
livered  to  the  Plaintiff,  Mefiw.  Ruchers  claimed  th 
goods  as  indorfees  of  the  bill  of  lading,  but  the  capoia 
refufed  to  deliver  to  them,  and  delivered  the  goods  to  the 
Plaintiff,  who  depofited  them  with  the  Defendants  at 
w&rehoufe-keepers  on  his  account.  He  had  fincede- 
nnnded  them  back  from  the  Defendants,  and  tendered 
them  the  amount  of  their  charge?,  but  they  had  refnW 
to  deliver  them.  There  was  no  tender  of  any  freight 
for  the  goods.  Stnidt  and  Co;  were  alien  enemies  at  the 
time  of  the  fhipment  and  trial.  The  Plaintiff  had  ob- 
tained a  licence  from  the  crown  to  import  thefe  goods 
upon  which  licence  Stnidt  and  Co.  had,  Wore  the  ftip 
left  Riga,  indorsed,  that  the  goods  were  {hipped  01 
Britijb  account.  If  the  Plaintiff  were  not  entitled  to 
recover  the  value  of  the  goods  fo  depoGted  with  the 
Defendants,  a  nonfuit  was  to  be  entered. 

This  cafe  was  argued  by  Vaughan  Serjt.  for  thePbfc- 
riff,  and  by  Lens.  Serjt.  for  the  Defendant.  Tie  "former 
referred  to  the  cafes  of  De  Metton  V.  De  MeBm, 
a  Campb.  420.  Pihttfj.  Santas,  ante,  447.  Jfefcfog* 
▼.  Inglis,  3  Eafi,  381.  'Fonvter  and  Another  r.  Efmer 
and  Mactaggart,  cited  7  T.  R.  442.  and  briefly  reported 
by  Mr.  Abbott  on  merchant  fliips,  4  cd.  3S6*.  and  fE*/k 
396. ;  and  Coxe  v.  Harden,  4  Eajt,  21 1.  The  latter  dit 
tinguiihed  tins  cafe  from  T&ohtlingl  v.  Inglis,  Coxe  v, 
Jrlarden,  and  Fowler  v.  Kymer  and  Mactaggart.  Afli 
•the  former  was  (topped  in  his  reply  by  the  Court. 

Gibbs  C.  J.  This  is  an  a&ion  by  Ogle  againtt  Jdu+ 
fens,  into  whofe  hands  Ogle  had  delivered  goods,  brougk 
for  the  purpofe  of  recovering  from  them  the  valnerfAe 

goods, 


goods;  which,  they  v*fufe  to  re-deafer,  iufifting  that  th* 
property,  of  the  goods  is  it\  Smuit  and  Co.,  from  whop* 
ti*ey  have  had  notice  to  detain  them.    There  are  two 
preliminary  poinft  made  by  the  Plaintiff;  firft,  that  the. 
Defendant*  cannot  refufe  to  deliver  up  the  goods  to  the 
Plaintiff  faom  whom  they  received  them;  hqt^  if  the   j 
property  is  in -others,  I  think  they  rnay^  fetjjp^thiaiie^  *' 
fence.     2<Uy»  It  is  (aid,,  OgU  has  a  lien.for. freight ;  lie . 
might  have  had  torch  a  lien,  but  if  he  wrongfully  gets  tlm 
goods  into  his  bands  on  a  claim  of  property,  be  cannot 
afterwards  fet  up  a  lien  for  freight.    This  brings  us  to 
the  true  qyeftion,  which  is,  in  whom  the  property  U 
veiled.     It  is  true,,  that,  the  goods  might  have  been,  do? 
livered  aboard  the  (hip  on  the  terms  on  which  the  Defend-* 
ant  contends  they  were  delivered  ;  and  if  they  had  been, 
nq  doubt  the  Plaintiff  could  not  have  obtained  the  goods, 
without  accepting  the  bills ;  but  were  they  fo  delivered  ? 
Smidtznd  Co.,  in  their  letter  to  Og/e,  never  make  men* 
tion  of  any  bills  to  be  accepted  by  Og/e,    No  doubt,  a 
delivery  on  board  this  (hip  was  an  sbfolutc  delivery  to 
Qglt)  unlefs  qualified.     Does  the  cafe,  therefore,   ftate 
any  fuch  qualification  ?    The  cafe  dates  that  the  captain 
received  them  as  the  Plaintiff's  own  goods,  which  means 
his  own. goods  abfolutcly;  not  with  any  qualification; 
an{l  Smjdt  and  Co.  reprefent  them  to  the  captain  to  be 
the  goods  of  OgU,  and  as  fuch  they  arc  delivered*    If 
Smidt  and  Co*  had  fa  id,  we  deliver  the  goods  to  you,  tp 
be  the  goods  of  Ogle  if  he  accepts  certain  bills,  the  de- 
fence would,  avail ;  but  .no  fuch  thing  pafles.     I  cannot 
annex  to  this  delivery  the  qualification,  that  they  are  tp 
be  the  Plaintiff's  .own  goods  if  he  does  certain  things^ 
The  captain,  then,  receives  them  as  Ogle's  abfolutclyl 
Is  this  ftate  altered  ?     The  goods  go  on  board  :  bills  of 
lading  are  tendered  to  the  captain  to  fign  in  blank  ;  the 
captain  objefts.     According  to  the  Defendant's  argu- 
ment, the  anfwer  (hould  have  been,  I  leave  the  bifts  in 
'    :'  '"'"   *'''  '  ',''    '  •    'blank, 


f»rV         fctitik,  tecm&  it  it  as  yet  \xnc4jhioi1o  Wti*  A<» 

*  -r7    r      may  be  deliverable,  for  tint  the  cargo  is  »'go:fcl«Ar, 

^  nrileft  the  Plaindff  accepts  certain  Mite :  tit  tie  mtar 

4ftnmr.'      given  is,  the  Wank  is  the  b3l  it  immaterial^  thtgfti 

ire  at*fl  brents  to  he  delivered  to  jour  owner.  If  lb 

Wank  was  immaterial,  it  imported  no  alteration  n  da 

terms  of  the  delivery;  if  it  was*  material,  a*  faad  v» 

pra&ifed  on  the  captain,  which  cannot  anfl  the  cat- 

1     -  "         Ignore.    I  therefore  thiiikthaftbe  property  of  taepofc 

entirely  veiled  in  the  Plaintiff,  and  that  the  fabfeqw* 

a&s  of  the  confignots  and  their  agents,'  cannot  proat 

him  from  recovering  againft  die  Defendants:  the  jwlf 

-  ment  therefore  mnft  be  for  the  Plaintiff. 

Hi  ATH  J.    I  am  of  the  fame  opinion.    As  te  ft 

preliminary  point  firft  taken,  it  is  peculiar  to  the*** 

of  ejc&raent,  that  he  who  is  entrufted  with  the  psftfos 

of  land,  mtift  deliver  k  back  to  his  WR^,  tot  Ait  f* 

extends  to  no  other  a  dl  ten.    As  to  the  merits*  its* 

tnitted  that  at  the  time  of  the  delivery  arte  the  flip?  * 

x"     property  was  veiled  in  die  Plaintiff,  nnleft  theft  *H 

f  T  -j  S  fomething  to  diveft  it.  s  It  is  afterwards  fatdj  there  taj 

,■••'*      .a  refervation  of  the  right  of  die  vendbt.  flfc  l** 

■[  '  ,  r  T  Arer,virnfcver  communicated  to  the  Plairififf,taoidytt 

-  •  •  •*   dife  Veiifal>H* agent :  that  coofd  not,  tRetWw^afc&At 

ffght  of' the  Plaintiff,  which  had  hefenrvdW.  It* 

fimflar  to  ttie  mental  refervation  of  tKijcfiAi  '" 

Ctotu**!*  3,  I  vtti  of  the  lame  opfafafc ?'  Hat  t 
an  explicit,  plain,  direQ  declaration  by  the  psoties  that 
the  gpdft  are  Oglr\  and  1  can  fire  )w4%  *  •»*  * 

..  .alter  it«    i-  „  .;    c!  •    «::    *  *  *     ] '  s  k 


•t . 


■*  -•- w,i«** 


.*:.,»*  i- 


',,  nJ  Dajuju  J.  coaururpit ,  $tis  nropCTljjsJptoJ  if 
Sato^otufctf*  darBsiM^^  tlajt^dtl^^^ 
Oglt*  flap  was  to  abfolttte  delivery,  naleft  fa*** 


nr. 


** 


is  o>6re4  t^figi  a  Wauk.bjll  of  ^i»*  ^d  to  $jf4|.      *^5t 
lie,  is  toVJL  Jiwjjl  mate  no.difference,  Haafrooch  ap  the'de,  ^T/ 

v   Jerigmen*  for  the  ffcuotiC 


.,.     COQXB  *.  fllRT,   ;  '  «"••.  it.         / 

'TRESPASS  for  breaking  mnd  entering  the  Plaintiff '•      Under  a  writ  of 
dweUing-ionfe,  making  difturbaru*  therein,  and  con-  ^■JJ^J'J* 
tinning  thereinjmakingfttchaoifc,  &c.akmgtiine,tawk,  inteftite,  uihe 
from  thence  until  the  commencement  of  this  fuk,  thereby  h***  °f  h»  »*• 
difturbiDghUfamUT.    Tl>e  Defendant's  fee**  pie*  ae  SSfc&rfSL 
to  the  breaking  and  entering  the  Plaintiff's  dweUingr  adnunfflntrix  and 
fcoofe,  and  niaking  a  aoife  and  di&urbance  therein  for  a  Ji^"1^ 
part  of  the  tune  in  the  declaration  mentioned,  to  wit,  two  the  (heriff  may 

Defendant  as  ftepff  of  *srwf,  againft  the  goods,  which  huibaild  ^  feaI^ 
w^eor^^Jf'^at&et^  for  goodi  of  the 

of  Fratw  CMf,  hie  adtmntftrasrix,  before  her  internal-  JJ^J^^jJ^ 
Tj^ge  with  the  plaintiff;  her  now  hufband^to  be  adminif-  therein,  becaufc 
ferej^  or  m  $ft  hand*  of  the  Plaintiff  and  Franctj  hi^  *^*"*j* 
wifi,  a^roWftraeri^,  &c»  in  right  of  the  iGiidfw*?/  ae  ^them/*^ 
^acH  adn^ftratria,  tfince  theif  intermarriage^  to,  be,  ad*      After  a  damns*. 

which  writ  the  Defendant,  fo  being  (heriff,  and  before  would  not  permit 

*. .<>}*  s.  *:•'$  ft-*  ,'  •  '*■•  *•  ,;  >.-5'.'"  *."■.!  •  ,ir..f4.i-  *  u>  JheriS  to  amend* 
In  Jrefp^  Jbr  entering  Plaintiff  *•  :hpu(e  and  ^ontinnbg  there  a  long  time,  the  De- 
fexlmt,*  w  w^jirt  of  the  time,  jt&nisd  entering  unto"  a  JBdrfmtuu, and  flaying  a 
reafbnable  time,  to  wit,  two  days,  to  fetich  far  goods,  «tfta»ffeiatiff  replied,  that 
two  days  was  too  great  and  uniee&oable  a  timet  and  newly  affigned  that  the  Defend* 
ant  taxed  amen  longer  than  two  days :  HaleV  I.  That  the^vplkation  wsa  bad  for 
KfXWt -^^M*  tiavenVof  iJiOtimS^dfiWi^  was  Immaterial,  and 
fe*adoe^*Hitelnwfc»  the  (heriff  toyed 

TOw  <nj&t  vhtaa  ^i^ilA  eJaijldn  lis  saw  V<ftfj^ 

-.wot 


»u 


rCQdKX 
v. 
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1B14.  gnwnd  to  fofpeft  and  beliete  that  thm  tfa  1* 
.goods  in  the  faid  dwelling-houfe  liable  10  fee  feind 
mud  taken  in  execution  under  that  writ,  did,  u  die 
form  of  law,  by  virtue  of  the  (aid  writ,  ptaoatyntter 
into  the  dwelling- houfe*.  (by  the  outer  door  thetwf, 
being  then  and  there  open,)  in  order  to  fcarch  for,  and 
feize,  and  take  in  execution,  fnch  goods  as  vere  fo 
liable  to  be  taken  in  execution  under  the  fahl  writ,  and 
did  then  and  there  fearch  for  fiich  goods  snd  ckftfr, 
and  in  to  doing  neceflarily  and  unavoidably  mik  1 
little  difturbance  in  the  houfe,  and  continued  tw& 
making  fuch  difturbance  for  the  fpace  of  time  in  i< 
declaration  mentioned*  being  a  reafonable  time  in  (& 
behalf,  as  he  lawfully  might.  The  Plaintiff  replied  it 
two  days  was  a  too  great  and  unreasonable  time,  mi 
newly  af&g'ned  that  the  Defendant  continued  in  the 
houfe  making  fuch  difturbance  therein  from  the  to 
aforefaid  until  the  commencement  of  that  fait,  beirg  3 
much  longer  fpace  of  time  than  the  two  days  in  the  i> 
trddu&ory  part  of  that  plea  mentioned.  Wherefore,  to- 
afmuch  as  the  Defendant  hath  not  in  his  plea  aofwered 
the  breaking  and  entering  the  dwelling,  and  maiin*  tk 
faid  difturbance  therein,  and  (laying  therein,  unling 
fuch  difturbance,  (in  fo  far  as  the  faid  ftajitg  therein, 
making  fuch  difturbance,  exceeded  the  laid  fpace  or 
two  days  in  the  introductory  part  of  the  plea  mentioned,! 
the  PhintifF  prayed  judgment.  The  Defendant  d» 
murred  fpecially  to  the  replication  and  new  affignmeod 
anjl  afligned  for  caufes,  that  the  plea  contained  a  tf 
tinft  anfwer  and  juftification  to  the  fingle  aft  of  trefpa& 
alleged  in  the  declaration,  to  which  plea  the  Phfcl 
could  not  by  law  put  or  bring  more  than  a  Gngle  fefl  ■ 
iflue,  whereas  the  Plaintiff  haid^  by  Ms  replication  ani 
new  afiignment  attempted  to  put  and  bring  feteraltf 
tkiGt  fads  into  iflue  on  the  plea,  (that'isVfty)  ** 
the  fpace  of  two  days  was  ajj  unreafonable  fpace  d  &* 

for 


t»  4tafc  Fict*-«Mh  Ysa*  <ir  GEORGE  IDL  ^fij 

-for-  the-ctnttmiaocfr  and  fetching  in  the  dwelling-honfe,         ♦  1  &14. 
and  alfo  that  the  Deiendant  fearched .  and  continued  in        1  _ "*  . 
the  dwelling. hoefe  for  a  longer  time  than  two  days,  and  v. 

for  a  logger  time  than  the  time  mentioned  in  the  Plains  ***• 

tiff's  decoration  y  that  the  matter*  fo  pleaded  hy  way  of 
reply.anfl-  new  afligjiraent  were  double  and  multifarious, 
and  led  to  fevesal  iflues,  and  no  one  certain  or  definitive 
or  material  iflue  was  or  could  be  taken  upon  them ;.  and 
alfa  for  that  the  Plaintiff  had  thereby  treated  and  confi- 

.  dered  the  fpace  of  two  days  mentioned  in  the  plea,  as  a 
certain  definitive  fpace1  of  time,  and  had  fuppofed  the, 
Defendant,  to  have  admitted  by  his  plea  that  he  coot* 
nued  in  the  houfe  for  the  entire  fpace  of  two  days,  and 

.no  more,  whereas  the  Defendant  had,  in  his  plea, 
averred  and  admitted,  that  he  (laid  in  the  dwelling  houfe 
for  a  reafonable  time, .  and  not  for  any  .certain  or  defini- 
tive time,  and  the  Plaintiff  had  attempted  to.  put  in  iflue  a 
matter  not  alleged  in  the  plea,  stad  that  the  Plaintiff  having 
in  his  declaration  complained  of  the  breaking  and  enter- 
ing the  dwellihg-houfe  mentioned  on  the  28th  day  of 
April  1 8 14,  and  continuing  therein  until  the  commence- 
ment of  the  fuit,  had  attempted  tq  introduce,  put  to 
iflue,  and  give  in  evidence,  ,a  breaking  and  entering  into 
the  dwelling  houfe  on  the  a  2d  day  of  April  in  the  faid 
year,  and  continuing  therein  until  the.  commencement  of 
this  fuit,  being  a.  different  and  longer  period  of  time. than  '      , 

in  the  declaration  is  mentioned,  and  that  the  faid  Plaintiff 
had  attempted  to  put  in  iflue  as  a  material  fa&,  the  num- 
ber of  days  and  length  of  time  during  which  the  Defend- 
ant remained  in  the  houfe,  which  were  not  material  j  i$ 
being  material  only  to  afcertain  and  try  whether  the  De- 
fendant remained  therein  for.  a  reafonable  or  for  an  un- 
f  eafonable  length  of  time.    l      . 

« 

1  C^^S^t,^nfnpport  of  the  demurrer,  [was  relieved 
fey  the  Qaifrt^ftp*  arguing  4hat?|h*  replication  was 
7*  double, 
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double,  which  they  hdd  dear,  Ut  diiriaiUft  tof* 
port  his  plea.]  The  plea  U,  that  the  Defata  W 
there  a  realisable  time  forfearch;  thefpacceftsodip 
it  arerted  under  ivMiott.  IF  it  wen  dtfofctf  i 
ftranger,  the  plea  would  be  clearly  bacL  JPtof.fl* 
,/Urvy  Pa/st. 52*  In Bifctpr.  WiH$%  Ct*BL}&  k 
Defendant  failed  by  fll  pleading  of  agooidtim 
And  it  it  all  one  whether  he  enter*  to  ftucMbtfef* 
fen  or  the  goods.  Ratclift*>BMrt*hify&PAny 
Bat  this  is  not  the  cafe  of  a  ftranger,  the  fcawbafatk 
goods  of  the  inteftate,  of  whom  die  Defadntf'i  lifers 
appointed  adtniaiftraftrix,  and  thUexeortbeilJ|u&fttl» 
goods  which  fhe  had  as  admmiftratxix  befceethcBanajt 
The  proper  cuftody  for  them  is  the  heufeef  bet  hnfca. 
The  qoeftm  has  always  been  where  the  foods  m  "to- 
tally to  be  &«fed.  TheDefimdantistharefaiteotiMa 
judgment.  As  to  the  replication,  die  Dt&afat  jilife 
part  of  the  tiefpafies,  arenteriog  under  ajfcn/n"* 
fearch, 'and  (laying  a  rateable  time, «.  twodbyt:  fc 
fubftance  k  the  reafonaUenefs  of  the  time*  (kPIurf 
does  not  trarerfe  the  reafctublenefs  otAttatM^ 
series  the  duration  of  %  days,  which  scooribf  totk 
cafe  of  CM$rn*T.  S*ddmkf  i  &T-493*  »  to**4 
If  indeed  the  fpace  of  the  two  days  weren^t^ 
being  under  a  viz,  would  not  render  it  tkkbtnvcrf* 
able.  [The  Court,  interpofing,  dedartd^to  tbeP^ 
oe«U  not  fapport  the  repEcatkm.] 

£/*/  Serjt.  gate  up  die  replication,  bat  os4«  ** 
point  argued  that  this  was  an  exception  to  the  coco* 
law,  and  the  Defendant  mttft  hare  an  authority  toty 
port  fuch  a  plea:  it  was  not  enough  to  fcyoocafc* 
affirms  it.  The  diftiagion  had  been  taker  btf** 
entering  the  houfe  of  an  adminifiiatria  and  of  a  tal* 
tfhia  was  a  fort  of  middle  cafe,  not  the  nM  ***  * % 
Granger.  In  the  cafe  of  ^ifuf  t.  Wk*,'C**&W* 
wkare  the  Defendant  entered  under  zjtrif****! 

5 


dtt 'fee!g^iis?*S&h  were  ot  PhUip  Bifcop  deceafed/  and, 
kwas  hete41},Qw?ttufe  he  did  not  aver  thatiww  teflatom 
tfer*  4ft'  tfie^eufr,  but  fata  extattricis.  [The  Court 
*grtedta<fhi«  diitirtdLofl,  but  ©bferved  that  it  was  not 
averrdd-flbte  etexuttfi  was  the  wife  of  the  Plaintiff,  and 
ffie  gbotfc  ^rould  therefore  nbt  naturally  be  in  the  Plain* 
tiffVHoiife:  and  it  was  cleak  the  woman  wa*  not' the 
Pla^ttff^  wife,Lhecaufe  if  that  Wre  the  cafe  it  coutdt 
not  he  ftated,  ai  it  wad,  tHaT  fKe*  was  there  cum  bonis  Juts  i 
and  there  4fl}uag«r  that  her  goods  were  not  liable,  but 
ff  ^/fi  i^ai^Vliadteetf  tfiere,  it" was  conceived  the  en* 
dy  wotiHF  ltavV!be4n .  JuftifiaUe.^  *  Boftock  v.  Saunders, 

1  B*;gt  J.  4mi35  1?'#  *34-*.*  *?s  h***  **  e*c1fe  office 
cdtrfd'not  Vftteir  i.6  $arch  for Viin  go4ds  tinder  a.  -warrant 
6i  *t^o^;cotoi&^oA%efSj  unle^th'e^io6ds  :Were  a&ualhr 
Aere^  tSat  Jtidg&efit  indeed  feas  lien  over-ruled*  andjfc 


extend- to  exlfiftf'bfflfcer^ 'yetJlr^'not  affeA  the  general 
principle.  T*he  (fbefttoflfa  $itoj£d45Putt;&  wholly,othej. 
ThePlaintffrtefo^^  the  fceriff 

muft  «nter  upon  the  foonda'tioh  Iriat'tihere  areYuch  good* 
in  the  place,  and  not  pVmere  fuifpicioh,  aq^thathej* 
juftified  or  not,  Vy  the  event.       ' 

The  Court  relieved  Copley  from  replying,  whereupon 
Lem  prayed; that  the  Phiiitfff' might  amend,  an<f  takf 
iflte  oiv  the  ratfoaablenefr  of  the^time,  which  ti*  Coorf  ^ 

t  GiW*  ©  J.    The  d&Kri£ffon  taken  by  the '  coun^ 
for  the  defendant  i*tRe  true  one :  under  a  fieri facias  tbtip* 
fteriff  cafinot,'  oh  fufptcion  of  finding  the  Defendant'*- 
goods,  '4nter  \he  houfe  of*  a  ftranger :  but  he  may  enter 
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the  houfe  of  the  Defendant.  His  jultificalkfe  ia  fc 
doing  does  not  depend  on  his  finding  or  not  fin&g  the 
Defendants  goods  there ;  and  for  thi$  plain  mbo, 
that  the  mod  probable  place  to  find  the  good*  of  tk  De- 
fendant is  the  houfe  in  which  he  dwells.  The  fterf, 
finding  the  door  open,  may  enter  the  houfe  of  a  (hanger, 
and  is  juftified  if  the  Defendant's  goods  are  in  it,  but  it 
is  at  his  own  rifle.  Trie  queflion  here  h,  whether  4c 
Plaintiff  is  to  be  considered  as  a  ftrangerto  this  writ 
Whofe  goods  are  they  on  which  the  debt  is  to  be  leried? 
The  goods  of  the  deceafed.  The  wife  of  the  PlaiatH 
was  adminiftratrix.  of  the  deceafed,  and  is  therefoe 
likely  to  have  the  goods  of  die  deceafed  ui  her  cuftody, 
The  Plaintiff  has  married  her,  and  with  her  i*  fuppofed 
to  have  taken  all  hep  goods,  and  to  have  them  withlun. 
In 'whofe  houfe,  therefore,  is  it  mod  natural  to  look  for 
thefe  goods,  but  in  the  houfe  of  her  huiband  ?  Thoagh, 
therefore,  there  is  no  cafe  precifely  in  point  -,  the  prin- 
ciple eftabliflied  by  the  decided  cafes  goes  the  full  length 
of  this  cafe.  They  decide  that  the  flieriff  may  law- 
fully enter  the  houfe  of  the  Defendant,  to  fearch  for 
his  goods,  becaufe  that  is  the  mod  natural  and  likely 
place  to  find  them.  The  houfe  of  the  PhM  who 
is  hufband  of  the  adminiftratrix,  is  the  molt  natural 
place  to  look  for  the  goods,  in  which  be  acquired  by 
marriage  that  intereft  which  the  adminiftratrix  had  ac 
Quired  by  her  letters  of  adm migration,  and  for  which  ber 
houfe,  while  (he  was  unmarried,  would  hare  been  the 
fcioft  probable  place  to  fearch.  We  think,  therefore, 
the  judgment  muft  be  for  the  Defendant. 

Heath  J.  I  am  of  the  fame  opinion.  The  Plain- 
tiff cannot  be  confidered  as  a  ft  ranger:  he  has  married 
the  adminiftratrix,  stfd  in  cafe  of  a  devajavit  he  hinsHf 

is  liable, 

ii 
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CttAMfiRfe  !•  The  wife/  lbs  on  the  counfei  for  the 
Jhaimiff  co:  cite  cafe*  to  warrant  lib  diftrn&ion:  unlefs 
fuch  appear,  it  fnffices  that  the  flteriff  be  fhewn  to  entcfr 
the  houfe  where  it  is  to  be  expelled  the  goods  are:  that 
has  been  4hewn  nf  tins  cafe*  arid  the  Defendant  is  entitkd 
to  judgment;      ^ 

DAllas  J.  concurred.  The  flieriff  may  enter  the 
houfe  of  a  (hunger,  if  the  door  be  open,  bat  it  is  at  hi% 
peril  whether  the  goods  be  found  there  or  not ;  if  they 
be  not,  he  is  a  trefpafler.  The  queftion,  therefore,  in 
this  cafe  is,  whether  the  Plaintiff  is  to  be  conGdered  as 
a  ftranger j  and  I  am  clearly  of  opinion,  that  he  is  not 
He  has  married  the  Plaintiff,  who  was  the  admmiftratrix 
of  the  deceafed,  and  after  that,  hiscaftody  is  clearly  the 
place  where  the  goods  of  the  admmiftratrix  are  to  be 
looked  for.  I  am,  therefore,  clearly  of  opinion  that  the 
fheriff  Was  juftified  in  going  thither  to  fearcb  for  them, 
and  that  the  judgment  muft  be 

For  the  Defendant; 


Goon 


To*pino  v.  Fuob  and  Another*  #•*•  9* 

T'HE  Iheriff  having  replevied  the  Plaintiff's  goods,  dif-      Whether  the 

trained  for  rent,  the  plaint  was  removed  hither  by  a  ^*tute  *lG'3\ 

wpt  of  recordarufacias  UqueJam,  returnable  in  eight  days  of  j^  the  plaintiff 

St.  Hilary  i8i3>which  was  returned  and  filed  on  the  23d  in  replevin  to  enter 

of  January;  the  Plaintiff,  to  compel  an  appearance,  fued  *  ^™°jj,£Pj)^ 

fendant,  quxre. 
After  a  writ  of  recofdari  facias  foqnelam,  and  man}  writs  of  pone  ifiued  thereon 
tocomptl  the  Defendant*?  appearance,  if  the  Plaintiff  tie  a  dedaration  in  a  fubfequent 
term,  untitled  as  of  an  intermediate  term  between  the  term  in  which'  the  rectrdari 
facia*  toqueJam  U  returnable,  and  the  farm  in  which  the  declaration  it  filed,  with 
notice  to  plead  in  the  following  term,  both  declaration  and' notice  to  plead  are 
tregular. 

3  G  a  out 
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1^14.  e*t  feferal  writs  of  p$ne$  and  perfooally  faiuMoeifc 

^^^^       Defendants  thereon,  and  entered  an  appeataoe,  ad 
declared,    and  proceeded    to    interlocntory  jadgment 
for  want'of  an  avowry,  which  judgment  die  Cost,  in 
Hilary  term  1814,  oft/*,  v.  33o^fetafideforaninegoliiitj 
in  the  want  of  an  Englj/h  notice,  as  required  by  At  ftatm 
5 1  G.  3.  c.  124./  2.  On  the  14th  of  Ma)  1814  the  Phis- 
tiff  iffued  a  pksrks  pme>  and  perfooally  femd  theDe- 
fendants  with  a  fummons  iffued  thereon,  andonthe^th 
of  June  16 14  the  Plaintiff  entered  an  appearance  fork 
Defendants,  and  afterwards,  within  Etjltr  tens,  fled  a 
declaration  as  of  Hilary  term  18 14,  iadorfed  to  plead 
within  the  four  firft  days  of  Trinity  tenn  18 141  wto* 
the  prothonotary  entered  in  the  declaration-book  dEfo 
term.     All  the  writs  of  pone  had  been  returned  and  flcA 
In  Trinity  term  1814  the  Plaintiff  figned  interlocutor} 
judgment  for  want  of  an  avowry;  the  Defendants  ap- 
prized the  Plaintiff  of  his  irregularity,  rod  of  their  in- 
tention to  move  if  he  perfifted  in  proceeding,  aodistk 
Came  term  Shepherd,  Solicitor-General,  obtained  2  role 
nifi  to  fet  aGde  the  judgment,  upon  four  grounds,  firft, 
that  the  Plaintiff  had  taken  out  his  fummons  after  four 
terms  had  elapfed  from  the  return  of  the  writ  of  n* 
eordari  facias  loquelam,  whereas  he  ought  to  bare  pro- 
ceeded within  two  terms,  otherwise  the  writ  was  at  aa 
end,  and  the  Plaintiff  out  of  court.    Secondly,  Hut  * 
the  writ  of  recoriari  facias  loquelam  could  ftill  operate  a* 
the  foundation  for  further  proceedings,  then  the  judg- 
ment was  irregular,  becaufe  the  Plaintiff  had  deOiewl 
in  Eafter  term  a  declaration  in  chief,  intitled  as  of  Sty 
term,  with  notice  to  plead  thereto  in  Trinrtj  term,  aw 
'had  given  notice  of  it  as  fuch. .  Thirdly,  Hut  the  de- 
claration was  no  otberwife  warranted  than  by  an  api**' 
ance  of  Eafter  term,  a  term  after  the  date  of  the  dedi- 
cation.    And^  fourthly,  That  die  appearance  was  entered 
by  the  Plaintiff  himfelf,  which  he  was  not  empo*^ 
9*   ...  -'.  i  * 
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to  do  in  veplorin,  eittti  by  tb*  ftatuU  51 G.3.  c  184* 
or  otherwife  howfoever. 

The  Court  granted  a  rule  nifi. 

Vaughan  Serjt.  in  this  term  (hewed  caufe  againft  the 
rule.  He  contended  that  it  was  competent  for  the  De- 
fendants to  infill  that  the  Plaintiff  fhould  intide  his  de- 
claration of  the  term  in  which  the  writ  of  recordari  fa* 
eras  loquelam  was  returnable ;  this  was  a  decifive  proof 
that  it  was  not  neceflary  to  mtitle  it  of  the  term  in  which 
it  was  carried  into  the  office  to  be  filed,  and  therefore 
the  Plaintiff  might  at  his  option,  without  irregularity, 
intitle  it  as  of  any  intermediate  term  ;  if  the  Defendants 
experienced  any  inconvenience  therefrom,  they  might,  • 
npon  application  to  the  Court,  have  it  reftified.  The 
order  of  the  Court  for  fetting  afide  the  former  proceed- 
ings operated  only  as  to  the  fummonfes :  the  writs  of 
pone  remained  in  force  notwithftanding ;  and  even  the 
perfonal  fervice  of  the  former  fummonfes  was  fufficient 
to  fupport  the  laft  appearance  and  declaration  j  or,  at 
all  events,  a  fummons  was  well  ferved  on  the  15th  of 
May  1 814.  Every  fucceffive  pone  commands  the  De- 
fendant to  appear  to  the  writ  of  recordari  facias  loquelam 
which  is  returnable  in  Hilary  term  1813.  The  appear- 
ance, whfen  entered,  muft  relate  back  to  that  day,  and 
die  declaration  muft  neceflarily  be  fubfequent,  but  is 
good  at  any  time  fubfequent  to  the  return  of  the  recordari  , 
facias  loquelam.  If  the  Defendant  appears  two  years  after 
the  return  of  the  recordari  facias  loquelam^  yet,  when  en- 
tered, it  has  reference  to  the  time  of  that  return. 

The  Court  and  officers  exprefled  their  decided  opinion 

againft  the  exiftence  of  fuch  a  practice,  but  gave  Vaughan 

time  to  afcertain  it. 

Adjornaturl 

3  G  3  Vaughan 
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Vaughan  and  Copley  Serjts.  now  contaied,  tbtfe 
ftatute  51  G.  3.  c.  124.  /  2.  ena&ing  that  in  til  cafe 
where  the  Plaintiff  (hall  proceed  by  original  or  otbei 
writ  or  fummons,  in  any  afiion  againft  anypetfoarct 
having  privilege  of  parliament,  if  fuch  Defendant  fluU 
not  appear  at  the  return  of  fuch  original  or  other  wit, 
or  within  eight  days  after  the  return  thereof,  it  flail  be 
lawful  for  the  Plaintiff)  upon  affidavit  being  made  and  tied 
in  the  proper  court,  of  the  perfonal  ferrice  of  foes  fonv 
jnons,  to  enter  a  common  appearance  for  the  Defends*, 
and  proceed  thereon  as  if  fuch  Defendant  had  entered 
his  appearance,  extended  to  replevin,  which  wis  a  p 
ceedmg  by  original  writ  and  fummons  thereon,  liey 
agreed  the  declaration  was  improperly  entitled, that  it  sal 
be  entitled  either  of  the  term  in  which  the  writ  wasteti* 
able,  Smith  v.  Muller,  3  7.  R.  624.,  or  of  the  tea 
in  which  it  was  delivered j  but  in  Stork  ▼.  Bnkrt^ 
I  Wils.  242.,  the  Court  held  this  was  not  fuch  an  irre- 
gularity of  which  they  would  permit  the  Defendant  to 
take  advantage  fo  far  as  to  fet  afid?  the  proceeding* 
but  WQuld  permit  it  to  be  amended,  The  deciantkn 
being  filed  with  the  proper  officer  in  the  right  book,  asd 
torredt  notice  thereof  given,  it  might  hate  heat  famd, 
if  the  Defendant  would  have  fearched  for  it  There 
was  no  irregularity  but  in  the  title»  which  was  nwt 
form.  The  writ  is  returnable  in  HUarj  term  181} 
Procefs  goes  out  from  term  to  term  by  p*  *&  # 
tringas.  Thefe  writs  are  returnable  on  days  in  f* 
fecjuent  terms,  but  the  appearance  muft  not  be  to  thefe 
writs,  but  to  the  original  writ.  When  they  ultimately 
have  brought  in  the  Defendant,  he  is  fuppolW  to  haie 
appeared  at  the  return  day  of  the  recordorif^bp**** 
pnd  then  to  haye  received  the  declaration.  The  title  is 
mere  form,  for  another  reafon,  that  it  never  appan 
father  on  tjie  plea  rolls  or  the  iflue  roll,  therefore"0 
Jncoafiftencjr  app****  9P  0*  recprb!  ?f  &c  V&*% 
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ted  no  advantage  can  be  taken  of  a  variance  between         1814. 
he  declaration  and  the,  original  writ,  Spalding  v.  Mure,       ^^^f 
5  T.  22.  363. ;  for  the  party  cannot  have.  oyer  of  it,  and  .  9m 

the  Court  will  not  grant  on  motion  that  relief  which  the  Fu«a> 

Defendant  cannot  obtain  by  oyer.    If  error  were  to  be 
brought  for  the  variance,  this  Court  would  grant  a  new 
rtcordari  facias  loquelam  to  defeat  it*     [The  Court  did 
not  agree  that  where  an  original  writ  had  already  been 
fued  out,  another  in  the  fame  a&ion  could  be  afterwards 
obtained.]    Whether  the  proceedings  are  on  the  plaint, 
winch  the  recordari  facias  loquelam  requires  the  (heriff  to 
file,  or  on  the \  recordari  facias  loquelam,  which  is  an  ori- 
ginal writ,  the  confequences  are  the  fame.    This  cornea 
within  the  ftatutes  of  jeofails*,  which  extend  to  all  judg- 
ments by  nil  dkit,  non  fum  informatust  &c.  and  the  flat. 
\6  8c  17  Cam.  r.  8.  exprefsly  names  the  amendment 
of  miftakes  in  the  day,  month,  and  year,  which  includes 
the  title  of  the  deputation.  * 


Shepherd  in  fupport  of  his  rule.  Thofe  ftatutes  are 
irrelevant ;  they  do  not  preclude  this  Court  from  ruling 
their  own  prafkice  with  a  reference  to  the  convenience 
of  the  fuitors, 

'Per  Curiam,     The  amendment  which   the  Plaintiff 

prays  for,  has  not  ufually  been  granted  when  the  Plaintiff 

has  proceeded  to  judgment     If  he  could  get  through  thp 

difficulty  arifing  from  the  title  of  his  declaration,  there 

are  others:  one,  on  which  we  give  no  opinon,  is,  whether 

replevin  be  within  the  ftatute  51  G.  3.  <r.  124.     It  is 

merely  a  queftion  of  pradtice,  whether  the  Defendant 

was  bound  to  plead  to  this  declaration,  entitled  as  of 

Hilary  term,  and  entered  in  Eafter  term  following :  that 

declaration  has  been  followed  by  a  judgment,  to  fet  afide 

which  the  Defendant  comes  in  the  firft  inftahce.    It 

3  G  4  appears 
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appear*  to  u*  that  the  declaration  «»  ifrtgds^  nifc 
notice  of  declaration  kregutar,  <and  that  thf  ptaadiasi 
abaft  be  fet  afide. 

RokaMta. 


*&*■  **•  Anonymous. 

The  Court  will  JJEfLEVIN.  The  plaint  was  removed  hjrtcM 
SL^gf^r^"  .  fictas  hquelam  in  the  prefent  term,  fd  that  the  Phk- 
»plevin-bond  riff  had  as  fet  been  guiltr  of  no  default.  TheDefeaJ- 
becaufe  the  action  ant  had  neverfhelefs  commenced  an  aftion  on  tk  *■ 
fore  breach,  for  it  P'eT*n  b°nd,  to  which  a&ion  Vaughan  Serjt  now  moral 
stay  be  pleaded,  to  ftay  proceedings,  on  the  ground,  that  the  aflion  w 
premature,  no  default  having  been  made. 

Per  Curiam.  It  is  a  good  defence  to  the  afiion  tint 
there  has  been  as  yet  no  breach.  The  Court  will  not 
interfere* 

RulerciiU 


Nov.  «f>  A'Becket  Vb 


If  bail  hive  12 EST  moved  to  fet  afide  the  allowance  of  bail,  up* 

fworo  to  a  &ke  ^  ground  that  the  amount  which  one  of  the  W, 

account  of  their  .                 *».«#-. 

property  without  *\  the  tlme  of  Juftifying>  had  given  of  his  property,  as 

the  privity  of  the  confiding  of  houfes  in  Church-Row,  Bethnal-Gm, waJ 

£££5.  nt  up°n  ««** found  to  *  utter,y m- 

tiff's  remedy  is 

by  indidtment  for       p,r  Ci/riz/w.     If  the  Plaintiff  can  by  any  means  co> 

the  perjury,  ^ft  ^  Defendant  or  the  beftmdam's  attorney  with  lie 

falfe  fwearihg  of  trie  bail,  the  Court  will  punifli  tity 

and  the  Court  has  the  means,  fo  to  do*  for  theov"' 

jiii;ot 
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fuitor,  the  other  the  officer  of  the  Court:  bat  if, the 
ball  hsve  falfely  fworn,  without  the  privity  of  the  others, 
die  Pkmtiff  has  up  tthtt  xentd  j  thaa  by  mdi&nieai  fee 
the  penury.. 

Rule  tef tried, 


Dirris  v.  Mackenzie.  n*d.  %u 

rTHE  Plaintiff  hacf  perfofaalty  ferved  the  Defendant,     The  affixing  no- 
who  was  the  chief  mate  of  a  W{/t  Indiaman,  with  a  J^^jj^j* 
copy  of  a  writ  of  capias  and  notice  to  appear,  and  after*  xweft  oOe*  b  Mt 
wards  filed  a  declaration  with  notice  to  plead,  but  not  8°°d  *"^*^*** 
being  able  upon  enquiry  at  the  Weft  India  Docks  and  the  n^qnrftht*-** 
Jamaica  Cojfee-houfef  to  meet  with  the  Defendant,  who  Court,  though  the 
had,  before  that  time,  gone  round  to  Port/mouth  with  rffSbh*1'1** 
his  (hip,  he  never  perfonally  ferved  him  with  notice  of  known  to  the  *    ' 
declaration,  but  merely  affixed  it  in  the  prothonotary's  ^Plaimift 
office.     He  afterwards  entered  an  appearance  for  the 
Defendant,  figned  interlocutory  judgment  for  want  of  a 
plea,  and  executed  a  writ  of  enquiry. 

Beft  Serjt.  had,  on  a  former  day,  moved  to  fet  afide 
tjiefe  proceedings  for  irregularity,  inafmuch  as  the  De- 
fendant had  never  been  ferved  with  any  notice  of  de- 
claration. 

Vaughan  Serjt.  for  the  Plaintiff,  now  endeavoured  to 
fupport  his  judgment,  upon  the  ground  that  inafmuch 
as  the  Defendant  could  not  be  found  to  be  ferved  with 
the  notice  of  declaration,  nor  was  his  place  of  abode 
known  to  the  Plaintiff,  the  affixing  the  notice  in  the 
office  was  good  fervice,  according  to  a  prevalent 
pradice. 

Btjt 
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'  Beft  fnpported  fait  role. 

The  Court,  referring  to  the  c&ofWellcri.R&fa 
ante,  i.  433.,  held,  that  without  the  expwfspenm&o 
of  theCoutf,  fuch  fenrice  was  infuffirient;  and  made 
the 

Raleabfcke. 


/  Nov.%i.  Walker  v.  Barnes. 

A  bankruptcy,    TN  this  a&ion  a  verdi<2  had  been  found  for  the  Defend* 

^Sbl?^  mt$  With  Bherty  t0  m0Ve  t0  €literaYCrdiafortkc 

Defendant  and       Plaintiff,  who  accordingly,  on  the  9th  of  Nevemkr  18131 

before  judgment,    obtained  a  rule  nifi.    On  die  fame  day  a  commilBoflof 
and  fohfequent  J  '  .. ,  , 

certificate  arc  no    bankrupt  iflued  againft  the  Plaintiff,  under  viaca  he 

bartoaaencu-  y^  declared  a  bankrupt.     On  the  20th  of  *■** 

^tS^  *e  HaktifPs  ™**  *»  difcharged,  and  the  prothowtaj, 

againft  the  Plain-  on  the  24th  of  November  taxed  the  Defendant  bis  cob 

t?thTa^Ln0fti  at  38/'  ^    ^  Pontiff  obtained  his  certificate  of  * 

^  y>  j        /  #  fortuity  on  the  12th  of  February  18 14,  and  \nQ3d* 

''/V^  V*.  following  the  Defendant  had  levied  his  coftstyairitrf 

>C/£~.    £&  tifiatum  fieri  facias. 

Befi  Serjt.,  on  a  former  day  in  this  term  had  obtained 
a  rule  nifi,  on  the  authority  of  Watts  r.  HaU  \  H  % 
Pull.  1344  to  fet  afide  the  execution  and  nftorc  tk 
money  levied. 

Shepherd,  Solicitor-General,  now  (hewed  caufe  Tie 
Plaintiff's  bankruptcy  occurred  within  tjte  fcft  ** 
days  of  Michaelmas  term  1813,  confequendy  befa*  * 
farlieft  day  whereon  the  Defendant  could  in  anf  cafe 
perfea  his  judgment.  The  Defendant's  claim  to  AA 
tofts,  tfaerefore9  was  at  no  time  before  the  tonb^ 


V. 
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matured  to  a  debt,  and  it  matters  not  that  the  verdift         1814* 

was  found  before  the  commiffion  ifiiled ;  this  fum  was       ' -      ^ 

Wauqoi 
never  capable  of  being  proved  under  the  commiffion. 

The  cafe  of  Watts  v.  Hart  arofe  upon  a  nonfuit,  not  on 

a  verdift  for  the  Defendant  and  perhaps  it  may  be  on 

that  account  diftinguifliable ;  but  the  Court  there  very 

relu&antly  held  that  th$  coils  of  the  nonfyit  might  be 

proved   as  a  debt  under  the  commiffion,    This  comes 

within    the  principle  recognized  in  the  cafe  ex  parti 

Charles*   14  Eaft,  197.,  for  it  is  immaterial  whether  die 

debt  is  due  to  a  petitioning  creditor,  or  to  any  other 

creditor. 

The  Court f  flopping  the  Solicitor-General,  called  on 
JBe/f  to  fupport  his  rule. 

Grass  O.  J>,  (after  reading  the  judgment  of  die  Court 
pf  Ring's  Bench  in  the  cafe  ex  parte  Charles,)  the  Court 
in  that  cafe  fully  confidered  all  the  authorities  which 
4ould  be  cjted  in  favour  of  the  bankrupt;   Hurjt  v. 
Jtfeatf,  S  ?•  £-  3^5*»  Longford  v.  Ellis ^  1  Ji.  J9.  r.29.  n.s 
Lews  v.  Piercjp  Hi  J.  29.;   and  JVatts  v.  Hart;  and 
they  confideredthat  they  overturned  thofe  cafes,  and  I 
cannot  but  think  their  decifion  was  a  found  one.    The 
damages  for  breach  of  a  promife  of  jnarriage  were  not  a 
4ebt  until  the  judgment,  before  which  the  ad  of  bank- 
ruptcy happened.     It  is  impoffible  to  diftinguifh  between 
that  cafe  and  this.    In  a  matter  in  which  the  decifion 
of  another  court  was  contrary  to  former  authorities, 
we  (hould  not,  of  courfe,  change  our  own  decifion, 
-without  weighing  the  reafon  of  the  cafe;  but  there  is 
.more  reafon  in  the  late  judgment  of  the  Court  of  King's 
Bench  than  in  the  previous  determinations,  which  feem 
to  have  followed  each  other  without  much  consideration. 
By  -the  verdift  for  the  Defendant  he  was  entitled  to  tax  his 
f  ofts  1  but  no  debt  arofe  thereon  till  judgment  had  been 

figned, 
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tgned.  The  que&iea  canoet  be  tried  by  a  better  nk 
than  by  examining  whether  aa  a£kion  cooldbeboght 
for  the  demand  |  and  it  U  clear  that  no  acton  codd  be 
brought  before  final  judgment  had  been  figaed.(j) 

Heath  J.  In  the  cafe  in  i  Bo/.  tlfPulL  I  obfenre  that 
the  Court  reluctantly  ruled  that  the  cods  were  a  debt 
at  the  time  of  the  bankruptcy,  thinking  themfelv*>  bound 
by  precedent  j  but  evidently  againft  their  inclination. 

The  reft  of  the  Court  concurring,  the 

Rule  was  difchargti 

(a)  See  Fry  v.  Malcolm,  ante,iv-  705. 


Nov.  as.  HaRRISOK  V.  FRANCIS  HaNKEI* 

if.  being  indebt-  TPHIS  was  an  a&ion  on  a  bill  for  100/.  drawn  by/A 
ed  to  the  Plaintiff  *  Francis  Hanncl  upon  the  Defendant  at  fix  months, 
uponlega!  confi-  payable  to  the  order  of  the  drawer,  who  indorfed  it  to 
deration*,  and  in  the  Plaintiff.  Upon  the  trial  of  this  caufe  before  Gtk 
a  larger  fum  on  c,  J.  at  tne  London  fittings  after  Trimtj  term  1*14  '* 
confideration  of  appeared  that  feveral  ufurioua  tranfa&ions  had  taken  place 
die  Plaintiff  ad-  between  the  drawer,  who  was  the  Defendant's  foo,  and  the 
vancing  him  150/.  pla;ntiff  on  wnich  Ae  former  wa8  indebted  to  thePbiih 
more  on  legal  in-  '  „ 

tereft,  procured      tiff  in  a  confiderable  amount.     On  the  lad  traniatnoo, 

him  the  Defend-  he  wanted  the  Plaintiff  to  make  him  a  further  advance, 
for  100A  iooA*  w^°  ag1"^  t0  make  him  a  further  advance  of  !jo£, « 
and  50/.  for  fe-  terms  which  were  unexceptionable,  but  as  the  condM 
S£Ltet£  of  fo  doin&  Honntl  Jun-  was  to  obtain  from hisfato 
A.  to  the  Plain-  three  acceptances,  of  100/.  at  nine,  iooi  at  fix,  and  P 
tiff.  Held  that  at  tnree  montns  t0  bc  fecurities  for  the  whole  of  his 
thefe  bills  were  , 

tainted  by  the  debt,  parts  of  which  debt,  viz,  90/.  and  20/.  w«  tfBC 
ufurious  tranfac-  f 

tions,  and  could  not  be  enforced  againft  the  Defendant,  the  acceptor,  to  fist  exttf  ■ 
the  debts  untainted  by  the  m&ry* 

for 
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for  legal,  and  the  refidne  for  illegal  confiderations.    All  1S14. 

thefe  acceptances,  however,  applied  to  the  found  part  of  -      '" 

the  trania&ions,  would  not  be  enough  to  discharge  the 
money  thereby  a&ually  advanced.    The  bills  accepted 
by  the  father  of  the  Defendant  were  accordingly  given. 
The  50/.  bill  had  been  paid.     This  a&ion  was  brought 
on  one  of  the  100/.  bills,  and  the  other  was  not  yet  due. 
Gibbs  C.  J.  thought  that  as  thefe  acceptances  were  given 
generally  to  cover  a  debt  confifting  of  different  parts, 
fome  ufurious,  fome  not,  and  as  neither  of  the  accep- 
tances was  afcribed  to  cover  any  particular  part  of  the 
debt,  the  -  whole  of  the  bills  were  tainted  by  the  ufuxi- 
ous  confideration,  and  that  if  the  Defendant  had  paid 
another  of  them,  nothing  prevented  the  Plaintiff  from 
afcribing  what  he  had  received  to  the  illegal  tranfaftions, 
and  fuing  young  Harwell  for  the  legal  part  of  the  tranf- 
a&ion,  and  that  fo  the  Plaintiff  would  obtain  his  illegal 
object :  he  therefore  thought,  (though  it  did  not  efcape  his 
Lordfliip's  attention,  that  one  lull  was  not  yet  due,  and 
that  the  fum  already  paid  and  the  fum  nowjued  for  to- 
.  getherexa&ly  covered  the  whole  150/.  laft  legally  ad- 
vanced,) that  the  Plaintiff  could  not  recover  on  any  of 
them,  but  he  referved  the  point,  fubjed  wheseto  the 
jury  found  a  verdift  for  the  Plaintiff. 

Shepherd,  Solicitor-General,  had  accordingly  in  this 
term  obtained  a  rule  tuft  to  fet  afide  the  verdid,  and  en- 
ter a  no-nfuit,  againft  which 

Beft  Serjt.  now  fhewed  caufe.  This  cafe  has  never 
yet  been  decided.  The  ftatutes  of  ufury  do  not  avoid 
thefe  fecurities.  In  Tate  v.  Wettings,  3  T.  R.  53 1.  it  was 
indeed  held,  that  .the  fecond  fecurity  follows  the  fate  of 
the  firft,  but  there  the  fecond  fecurity  as  well  as  the  firft 
was,  within  die  ftatute  olAnncy  a  fecurity  on  which  move 
than  5 percent,  was  referved.    That  a  A,  13  Arm^jt.  a, 

£.16. 


*i 


f8l4* 
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ir.  16.  f.  i.  is,  "  that  all  bonds,  contracts,  and  affirmed 
whatsoever,  made  for  payment  of  any  principal  or  money 
to  be  lent  or  covenanted  to  be  performed  upon  or  fix  any 
ufury,  whereupon  or  thereby  there  (ball  be  referred  or 
taken  above  the  rate  of  five  pound*  in  the  hundred,  fioR 
be  utterly  void.  Its  purpofe  therefore  is  confined  to  the 
avoiding  contract*  on  which  is  refefved  more  than  tper 
xtnt^  or  whereupon  there  may  be  taken  ifiore  than  $fir 
cent.  He  agreed  bills  would  be  void,  if  they*  through  aot 
referring  more  than  5  per  cent.$  were  given  upon  a  coo* 
traft  on  which  more  than  5  per  cent,  were  referred  or 
taken  or  was  fo  intended,  but  on  the  ftate  of  that  x- 
count  it  was  impoffible  that  more  than  5  percent,  could  be 
taken :  nor  was  it  referved  by  thefe  fecurities.  The  vfc- 
rious  conrra£k  was  not  with  the  father,  but  with  the  fen, 
and  upon  that  contract  with  the  father,  no  more  dun 
5  per  cent,  could  be  taken.  Putting  afide  the  ufury  in 
the  dealings  with  the  fon,  thefe  acceptances,  if  appiei 
to  fecttVe  merely  the  original  money  advanced,  did  not 
cover  the  whole  of  it,  and  therefore  the  do&rine  of  afar 
did  not  apply.  Taking  it  that  the  original  debt  front 
young  tiannel  to  the  Plaintiff  was  bad,  yet  the  ffconty 
given  was  not  expre&ly  given  to  fecure  the  bed  part' 
He  agreed  this  was  diftinguifliable  from  Barnes  t.  Hr£ 
ley,  ante,  ii.  1 84.,  for  there  the  parties  exprefsly  agreed  to 
expunge  the  bad  part.  This  is  (Ironger  than  the  cafe  of 
Ellis  v.  Warner >  Cro.  Jac.  32.,  where  one  fecurity  vnl 
given  to  a  ftranger  for  the  principal,  and  another  to  the  * 
lender  for  ufurious  intereft ;  the  firft  was  held  good;  for 
there  both  were  founded  on  the  fame  contract;  but  here 
are  two  contrafts,  the  one  between  the  Plaintiff  and  the 
fon,  which  is  ufurious,  the  other  between  the  father  and 
the  Plaintiff,  which  is  not  ufurious,  and  on  which  more 
than  $  per  cent,  is  not  taken.  No  decifion  has  ever  bees 
made  on  this  point.  There  is  ™>  cafe  extant  where,  rfer 
giving  a  fecurity  for  an  ufurious  debt,  a  fecond  fecv*T 
4*  has 
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has  been  given  forlefs  than  the  leggf  confideration.  And 
the  words  of  the  ftatute  do  not  reach  it.  The  intent  of 
the  legiflature  clearly  was  only  to  fet  afide  the  contraft 
founded  in  ufury;  but  whatever  their  intent,  nothing 
further  is  expreffedj  and  the  Court  will  not  go  beyond  the 
terras  of  the  aft.  Notwithftanding  the  ufury,  the  Court 
will,  fo  far  as  they  can  confidently  with  law,  reftore  to 
the  Plaintiff  that  to  which  he  is  boneftly  entitled.  Even 
in  this  court,  if  the  party*  does  not  make  a  (land  at  the 
time,  but  repay  money  ufurioufly  borrowed,  as  it  is  £ud 
by  Lawrence  J.,  onte>  ii.  19a.,  he  (hall  not  recover  it  back. 
This  is  not  the  .cafe  of  a  fecond  fecurity  given  to  fecure 
money  illegally  fecured  by  the  firft.  This  comes  within 
the  principle  of  Barnes  v.  Hedley ;  for  though  there  be 
no  exprefs  agreement  to  rejeft  the  ufurious  part,  yet  that 
is  the  efte£t  in  law  of  the  fecurity.  The  Plaintiff  there- 
fore is  entitled  to  recover. 


T*% 
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HAHBttON 

Hanvhu 


Shepherd  Solicitor- General  and  Vaughan  Serjt  wntrh. 

It  is  not  neceflary  the  ufurious  contraA  (hould  be  made 

at  the  time  the  fecurity  is  executed.     But  if  an  ufurious 

contraA  is  previously  made,  and  at  any  fubfequent  time 

any  fecurity  is    given  upon  the  furtherance   of   that 

ufurious  tranfa&ion,  it  becomes  the  fame  thing  as  if  it 

took  place  at  the  moment  of  the  ufurious  contra£t,  and 

is  referred  back  to  it.    The  cafe  is  the  fame  as  if  one 

tyU  only  for  250/.  had  been  accepted,  and  it  is  merely  an 

immaterial  accident  that  three  bills  are  given*:  that  clearly 

would  have  been  tainted  with  ufury.    Suppofing  that 

the  parties  had  not  before  made  an  ufurious  cbntra£t, 

but  had  made  one  entire  contra£fc  that  the  one  fyould 

advance  150/.  on  ufurious  intereft,  and  90/.,  20/.,  and 

150/.  on  good  confideration,  and  would  take  a  bill  for 

the  whole,  that  would  clearly  be  tainted  with  ufury. 

That  cafe  is  not  in  principle  diftinguifiiable  from  this, 

for  though  the.  bills  do  not  exceed  in  amount  the 
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legal  cwfidcration,  the  Court  wnet  fctantt  it 
illegal  from  die. legal  part,  fo  a*  to  intend  this  Win 
be  gives  only  for  the  legal  part.  The  confapeace 
of  that  conftru&ien  wo*14  be,  tfu*  tfre  irfurer  vooU  get 
alibis  moneys  lor  after  thefe  bills  were  paid,  be  wotld 
appropriate  them  to  the  illegal  part  of  the  debt,  ui 
file  the  fqn  for  the  legal  part.  If  thetfastif  U 
agnead  to  (Separate  the  ufurious  from  the  legal  pan,  asi 
taken  fecurity  for  the  legal  part  only,  it  would  krtta 
good,  hut  the  faft  k  not  £b;  each  of  the  fans,  vtaenr 
they  (kail  be  paid,  ie  to  be  written  of  again*  the  wWt 
The  account  is  made  one  by  the  perfon  «bo  takestk 
bills,  and  there  is  no  option  left  to  bin  to  aCcribevba 
be  receives  to  the  account  of  oae  part  or  another  pan  of 
the  account.  He  has  no  right  fo  to  apply  then,  f*  tbey 
were  not  paid  to  him  wjth  a  liberty  of  Jo  doing.  Md- 
dock  q.  t.  v*  Hammttty  7  T.  R.  184. 

Gj*bs  C.  5.    My  Brother  Befi  has  argued  this  with 
great  ingenuity   and  great  candour.    The  fallacy  « 
his  argument   is,    that   he   fuppofes  the  objeffioo » 
the  Plaintiff's  recovery  to  be,  that  his  contnfl  wii 
the  Defendant    is    ufurious  i   whereas  tk  fyM* 
really  arifes  from   the  circumftance  that  tWe  «*» 
are    depofited    to   enforce    another  cofltra&i  *■ 
was  ufurious,  and  the  defence  refts  00  this,  n*  ■* 
more  than  5  per  cent,  is  referved  by  thefe  **>  * 
that  they  are  defttned  to  enforce  a  contraA  •**• 
dhrious.     The  argument  for  the  Plaintiff  w**1 
imfiOible,  if  his  foundation  was  fuch  as  ***  ' 
a  man  lends  1000/.  on  ufurious  interefti  and  g* 
a  third  perfbn  a  collateral  fecurity  for  800/  on/fi  »* 
out  ufurioua  intereft,  I  hold  that  bond  i*  ^  "^ 
caufe  it  is  given  for  fecuring  ufurious  inteueft  * 
paufe  jut  is  given  for  enforcing  a  conffafi  fa  **£ 
taereft.    Vm  ia  the  *afe  here:  fam*  ^^^ 
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Ton  on  ufurious  contrafi  j  other  fums  are  due  on  legal 
intereft-  It  is  agreed,  that  for  fecuring  the  whole,  thefe 
bills  (hall  be  depofited.  Thefe  bills  are  therefore  given 
for  the  one  part^  as  well  as  for  the  other,  t  will  fuppofe 
that  no  part  of  this  had  been  ufurious,  and  this  fums  of 
150/.,  96/.,  and  20A  had  been  discharged;  could  any 
one  fay,  thefe  bills  Were  not  a  fecurity  for  the  tefidue  of 
the  demand  ?  And  if  fo,  how  can  we  fay  that  becaufe 
certain  parts  of  the  confideration  are  ufurious,  it  (hall 
not  extend  to  them  t  ' 


**s 
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Habrpqh 
Hakn«L 


Heath  J.  I  am  of  the  fame  opinion.  Suppofe  thefe 
acceptances  had  been  given  by  the  fon  inftead  of  th* 
father,  there  could  be  no  doubt  that  they  would  have 
extended  to  the  whole,  and  therefore  would  be  void, 
and  if  the  giving  thefe  Acceptances  by  the  father  would 
alter  the  cafe,  it  would  be  a  (hift  or  device,  by  Which 
the  ftatutes  of  ufury  would  be  defeated. 

Chambre  J.  concurred*  The  contract  is  entire ;  the 
fepurity  is  given  as  well  for  the  illegal  as  the  legal  part* 
The  ftatute  fays,  the  bond  given  for  fecuring  it  fball  be 
had*  I  fee  no  canfe  to  differ  from  the  reafons  which 
have  been  given. 


DaiAii  J*  morning, 


The  ride  was  made  abfblate. 


Tot.T# 


I» 
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No*.  %u  Prev6t  v.  Abbott; 

A  bin  made       TTIE  Plaintiff  declared  on  a  bill  of  exchange  drmby 
^tfth?  tawtT  **  Defendant*  requiring  B.  Skinmr,  90  days  afa 

and  by  him  dc-  date,  to  pay  to  the  Defendant  or  his  order  27/.  5;.  &, 
limed  to  the  and  averred  that  the  Defendant  delivered  the  bill  to  die 
bleated  m^1  Vl&intifF,  and  arerred  an  acceptance,  prefaitmeut  in 
promiffory  note      payment,  and  dishonour.     After  verdift  for  tbeFtaa> 

^y^J"  f*™?  tiff,  Vaughan  Serit.  obtained  a  rule  nift  in  aireft  of  judg- 
ofthe  Plaintiff,  but  6  J  J  .     " 

an  indorfement       ment,  upon  the  ground  that  no  indorfement  by  the  ft- 

mult  be  averred     fendant  was   averred,  and  that  the  bill  could  not  pi 

w  well  at  delivery.  ^^^  in<iorfement  by  mere  delivery;  and  on  this  day, 

no  caufe  being  (hewn,  he  made  the 

RokaMbbt* 


Bfo*:  2%.  Thornton  and  Others  v.  Kempstei. 

wEhb  "^  T™  Plaintiff8  dechw*  upon  a  contraft,  whereby  the 
feller  and  buyer,  Defendant  agreed  to  purchafe  of  then*  *b  ** 

negotiate*  aiale,     agreed  to  fell  to  the  Defendant  a  certain  qw*ty t0 

•Sv^o^e        **'  IO  ton8'  of  found  and  w*"*antaWc  &F*^ 
fereral  parties  (ale-  clean  hemp,  ex  Annetti,  of  the  Plaintiffs^,  *  *  ** 

2°fCi^ffeT,y  Price»  t0  wit'  W./ir  toot  to  be  paid  forastfwA^ 
J551a  «fied>  ™d  ««wd  a  breach  in  the  «■***£ 
arifea.  ceiving  the  hemp,  and  paying  for  it  accordingly-  ** 

plotedbj die*"1"  third  count  ftated  a  «*»*  hr  Ae  HaiHtifi  * ?." 
Plaintiffs  to  fell      the  Defendant  10  other  tons  pf  hemp,  (not  fHj*5 

hra^MdV^  ±e  quaU^  and  a  fifllilar  breadl-     ThC  ****  ** 
iSenda^t  to7buy  at  **  ^^  fitting*  «*»  2"**;  term  181*  *** 
hemp,  fold  to  the  ijJatmi 

Defendant,  and  gave  him  by  mifiake  a  (ale-note  of  Riga  Rhine  hemp*  a  ^^ 
hemp  of  a  different  quality  from  the  Pcterjburgb*  and  gave  the  Plaintiff  '"^^ 
fale  '  t  Peterjburgb  dean  hemp.    Held  that  no  contratf  ftr  the  Jak  rf  »  W 
question  fabfifted  between  tht  partita*  g^ 
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Gibbs  C.  J.,  when  it  appeared  that  the  Plaintiffs  being, 
poflefled  of  a  quantity  of  Peter/burgh  clean  hemp,  em- 
ployed a  broker  to  fell  it,"  who  acted  as  broker  for  both 
parties,  and  after  contracting  for  the  fale,  had  figned 
and  delivered  to  the  Defendant  a  fate-note*  in  the  fol- 
lowing terms :   "  Bought  for  account  of  the  Defendant 
from  the  Plaintiffs,   10  tons  found  and  merchantable 
Riga  Rhine  hemp,  ex  Annettd"  and  fubjoined  the  price 
and  mode  of  payment.     But  he  delivered  to  the  Plain- 
tiffs a  fale-note,  dating  the  Defendant  to  have  bought 
of  the  Plaintiffs  10  tons  of  &.  Peter/burgh  clean  hemp, 
(fubjoining  the  price  and  terms,)  ex  AnnettA.    The  de- 
fcription  of  hemp  contained  in  the  firft-mentioned  note 
was  inferted  by  miftake  of  the  broker,-  and  defignated' 
goods  of  a  materially  different  quality  from,  and  of 
higher  value  than  thofe  defcribed  in  the  laft.    It  was 
•firft  objected  that  there  was  a  variance  between  the  de- 
fcription  of  the  hemp  alleged  to  be  fold  in  the  firft  count, 
and  the  defcription  contained  in  the  fale-note  delivered 
to  the  Defendant;  but  the  Plaintiffs  being  enabled  by  their 
third  count,  to  recover  upon  a  contract  for  the  {ale  of 
hemp  of  any  defcription,  it  was  then  objected  that  there 
was  no  contract  between  die  parties  for  the  fale  of  any 
hemp  whatever.     Gibbs  C.  J.  thought  that  there  was  no 
mutualit  y ;  the  broker,  who  was  the  agent  of  both,  having 
done  nothing  which  bound  both  parties  to  the  fame  bar- 
gain :  bait  permitted  the  jury  to  find  a  verdict  for  the 
Plaintiff*,  fubject  to  the  point  referred. 


Kncmau 


Accordingly  Pell  Serjt.  in  this  term  obtained  a  rule 
ntfiy  to  fet  afide  the  verdict  and  enter  a  nonfuit ;  againft 
which 


Shepherd,  Solicitor-General,  on  .this  day  (hewed  caufe. 

He  contended  that  the  Plaintiffs  were  not  bound  by  the 

paper  which  had  been  delivered  to  the  Defendant,  but 

3  H  z  that 
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that  they  might,  without  calling  for  the  production  of  thai 
paper,  Recover  on  proof  of  the  fale-note)  which  the 
broker,  who  was  agent  for  the  Defendant,  had  debatta 
themfdves,  and  which  therefore  alone  fnffidendjcoot 
tuted  a  contract  binding  upon  the  Defendant:  andtk 
if  the  Plaintiff*  proceeded  to  enforce  that  cootnd,  tk 
Defendant  did  not  difprove  its  exiftence  by  ftevngtbe 
exiftence  of  another  inftrument  of  contrail,  which  k  on 
the  other  hand  might  perhaps  likewife  enforce. 

The  Court  defired  him  to  confider  it  in  the  tine  Hjb 
as  if  there  had  been  no  intervention  of  a  broker,  bat  die 
Plaintifis  had  with  their  own  hand  delivered  to  theDefeod- 
ant  the  one  note,  and  the  Defendant  had  with  hi*  on 
hand  delivered  to  the  Plaintiffs  the  other  note;  hwta 
condition  would  the  parties  then  (land  ?  or  wbtcntftt 
would  there  then  be  fubfifting  between  them?  FcrAe 
contract  mult  be  on  the  one  fide  to  fell,  and  on  the 
other  fide  to  accept,  one  and  the  fame  thing.  It  bl 
truly  been  urged  that  contracts  might  fobfift  which,  If 
rcafon  of  the  ftatute  of  frauds  could  be  enforced  by  ok 
party,  although  they  could  not  be  enforced  if  tk  d* 
*  party ;  but  the  ftatute  of  frauds  in  that  refpefl  tfaev  i 
difficulty  in  the  way  of  the  evidence;  the  ofcjeta><W 
not  interfere  with  the  fubftance  of  the  contrail}  vd* 
was  the  negligence  of  the  other  party  that  he  &  * 
take  care  to  obtain  and  preferve  admiffible  evidence© 
enable  himfelfalfo  to  enforce  it.  Buttheobjeffionia* 
prefent  cafe  went  to  the  fubftance  of  thecofltnft:"* 
parties,  fo  far  as  appeared,  had  never  agreed  thattbeooe 
Jhould  buy  and  the  other  accept  the  fame  thing;  conk- 
quently  there  was    no  agreement  fubfifting  between 

them*    The  rule,  therefore,  muft  be  nude 

AM** 


B$  Serjt  and  PM  were  to  hare fopported  then** 
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Hamer  v.  Raymond  and  Another.  *&*•  %%. 

GfURRT.    The  Plaintiff  in  his  declaration  dated  that      In  an  aclionoa 

he  was  lawfully  poffeffed  of  a  wharf  fituate  by  the  *ec**r™a- 
*>         f  i  -  .  »..  ning  foul  of  pofts 

Ode  of,  and  near  to  the  river  Thames,  to  wit,  at  Kingston,  $&&  'm  ^  rf^. 

in  the  parifli  of  St.  Saviour,  Sduthwari,  in  the  county  fupporting  the 

aforefaid,  and  which  wharf  was  then  there  fupported,  f^      *  ™2r* 
9  rv^       *  it  if  not  necefiary 

protected*  and  defended  by  certain  pofts  and  piles  there  to  prove  the  pofts 
then  (landing  and  being ;  and  the  Plaintiff  was  alfo  law-  *  v*1***0  b*  * 
fully  poflfeffed  of  two  fcifis  or  boats  then  lawfully  being  Sly^and^^ 
in  the  Thames  near  to  the  Plaintiff's  wharf,  to  wit,  at  vuUlieet  alleged 
Kingston  aforefaid,  &o,  and  the  Defendants  were  pof-  to      fitMt* 
fefTcd   of  divers  barges  then  lying  in  the  Thames  near 
the  (tiffs  of  the  Plaintiff,  to  wit,  at  Kingston,  and  that  the 
Defendants  wrongfully  and    injuriously   moored  their 
barges  athwart  the  ftern  of  the  fluffs,  and  fo  negligently 
conduced  themfelves  in  the  fo  mooring  them,  that 
through  the  mere  negligence,  unfkilfulnefs,  and  mifma- 
nagement  of  the  Defendants,  by  themfelves  and  their 
fervants,  the  ice  then  on  the  Thames  forced  and  drove  the 
Defendants9  barges  with  great  violence  upon  and  againft 
divers,  to  wit,  five,  of  the  piles,  and  five  of  the  pofts  of 
the  Plaintiff,  and  thereby  greatly  broke,  damaged  and  de- 
ftroyed  the  pofts  and  piles  of  the  wharf,  and  funk  and 
deftroyed  the  Plaintiff's  (kiffs  and  boats.    The  caufe 
was  tried   at  die  Surry  fummer  affizes  1814,    before 
Heath  ].,  when  it  appeared  that  the  wharf  mentioned  in 
the  declaration  was  not  fituate  at  Kingston,  but  at  Horfly- 
down,  in  the  parifli  of  St.  Saviour's,  Southward    The 
damage  done  to  the  boats  of  the  Plaintiff  was  not  occ*» 
fioned  by  any  violence  immediately  received  from  the 
barges  of  the  Defendants,  but  floating  ice  having  driven 
the  Defendants9  barges  from  their  moorings,  they  drifted 
againft  certain  barges  of  the  Plaintiff,  and  impelled  them 
3H3  againft 
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againft  other  boats  of  the  Plaintiff  lying  within  4e 
former,  which  were  thereby  injured.  The  Defendant? 
barges  alfo  drove  againft  and  injured  certain  pods  Wong. 
ing  to  the  Plaintiff;  thofe  pofts  however  did  not  %nt 
the  wharf,  but  were  fixed  in  the  bed  of  the  river  at  die 
diftance  of  40  feet  from  the  wharf,  and  were  ufed  for  tie 
purpofe  of  mooring  craft  thereto,  and  forming  an  mckv 
fure,  which  prevented  the  craft  from  drifting  with  the 
tide.  For  the  Defendant  it  was  objected,  that  under 
thefe  circumftances  not  one  of  the  grievances  charged 
in  the  declaration  was  proved.  Htatl  I  confidered 
that  the  Gtuation  of  the  pofts  had  been  fo  fixed  kr 
a  local  defcription,  that  it  was  neceflary  to  prove  themto 
be  in  the  place  alleged,  in  which  the  Plaintiff  Med;  and 
considering  that  the  cafe  of  Frith  v.  Graj,  4T.Lj61.i1 
(where  on  a  contra  ft  to  procure  a  booth  on  itawfam. 
inon  for  the  races,  the  Court  held  that  the  averment  tk 
Barnet  common  was  in  Middlefcx  was  perfeflly  ima*- 
rial  to  the  merits  of  the  aftion,)  had  recently  been  oi» 
ruled  in  this  court,  and  adhering  to  the  dilb&ta 
taken  in  Drewry  v.  Twjfr,  ibid.  558.,  he  direcTed  a 
nonfuit. 

Shepherd,  Solicitor-General,  in  this  tern  ©ovd  to  fa 
afide  the  nonfuit  and  have  a  new  trial,  upon  the  giwnd 
that  it  was  perfeaiy  immaterial  to  the  fflue  joined^ 
ther  the  tort  was  committed  ztKingsto*>  crdfcw* 
within  the  county,  and  that  the  averment  of  anyfarifcor 
place  within  the  county  was  fufficient.  The  local 
fcription  was  mere  venue,  and  matter  of  form.  ***■ 
v.  Pcunfett,  1  Taunt.  570.  In  ufe  and  occupation  the 
parilh  is  immaterial.  So,  in  cafe  for  a  libellous  «** 
Jeferies  v.  Buncombe,  2  Camp.  3. ;  and  in  the  cafe  of  I* 
Company  of  Proprietors  of  the  Merfey  *db*#*t*' 
i'tort  v.  Dovglaj,2Ea/l,49y.,  which  was  for  a » »** 
in  obftrufting  a  nayigable  canal,  it  was  heW  tte* . 
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gation  that  the' Defendants  obftru&ed  at  Prj^wi  the  1814. 

river  which  was  fituate  elfewhere,  was  not  to  be  taken  as       ^  -1 

local  defcription,  but  as  venue,  which  was  immaterial. 


v. 


The  Court  granted  a  rule  n\J%  upon  this  ground. 

Bejt  Serjt.  on  this  day  {hewed  caufe  againft  the  rule. 
He  contended,  firft,  that  it  was  neceflary  to  prove  the 
local  fituation  of  the  pods  as  averred  *  but  if  not,  he  was 
entitled  to  maintain  his  nonfuit  on  the  ground  that  the 
polls  which  had  been  injured  were  not,  as  alleged,  pofts 
fupporting  and  prote&ing  the  wharf:  and  the  only  other 
caufe  of  a&ion  alleged,  the  injury  done  to  the  Plaintiff's 
boats,  clearly  was  not  proved  ;  for  the  damage  fuftained 
by  them  was  confequential,  and  not  immediate.  He 
offered  however  to  pay  v^L.  5/.  8</.,  the  amount  of  the 
damage  of  which  the  Plaintiff  had  delivered  a  particular 
under  a  judge's  order,  if  the  Defendant  would  confent  to 
ijlct  procejfus.  As  to  the  failure  in  proof  of  the  alleged 
local  defcription,  the  Court  exprefled  a  diftin&  opinion, 
that  the  cafe  of  the  Mtrfey  and  IrtmU  navigation  againft 
Douglas  governed  this,  that  the  defcription  of  the  place 
was  to  be  taken  merely  as  venue,  and  that  the  nonfuit 
could  not  be  fupported  on  that  ground  •,  but  feeling  the 
weight  of  the  other  obje&ions  to  the  Plaintiff's  recovery, 
they  gave  the  parties  time  to  treat  for  ajltt  procejfus >  to 
which  on  this  day  the  Solicitor-General  fignified  the 
Plaintiff's  confent. 
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*t$v.  »»t  Sl  ARK  V.  HlOHCATE  ARCHWAY  CoMPAKT, 

Incorporation  "THE  Plaintiff  declared  that  the  H^att  Jrdm) 

iinonw«i  Company  made    their    certain  ptomihory  note  in 

pcomiflbry  notes     writing,  and  delivered  the  lame  to  J.  Na/k>  andtherebj 

9  for  a  P*rticu,*r       promifed,  two  months  after  date,  to  pay  J.  N$  « wlo 

'  ':/^^S^d^m.7  »«>o/.  for  value  received,  and  that  JT^UnUftfti 

tie  received  toim-  Plaintiff,  by  means  whereof  and  by  force  of  the  ftatota, 

SffteW'to     thc  comPail7  became  l»Ue  to  pay  the  Plaintiff  dm  fa, 

were  iflued  for  an-  and  being  liable,  undertook  and  promifed.  The  M 

other  purpofc.        count  ftatcj  ^  fa  DcfCIK|anta  roade  the  «*e  vato 

local  act,  enabling  t'ie  common  feal  of  the  company,  and  ?fentdtap& 

a  corporation  to     mife  as  before.    There  were  fimilar  counts  upm  another 

notet^dcr  their     notc>  and  a  count  *n  ajP*"*Pf'™»t  upon  **  acC0Mt  fatw1, 

feal,  enables  them  By  ftatutfe  5a  G.  3.  r.  1 46.  (local  and  perfooal)/&  d* 

to  make  a  pro-       Hitbgatt  Archive  Company  are  authorised,  in  cafcAtf 

mife,  andfubjeclt  ^  "  °_  .  f   .  .  „  .         ,uf,,ti 

them  to  an  acTion  fta^  ^1*  "  »«<*  and  expedient,  to  borrow  tf»  Ibbs 

liaffumtftuivr  70,000/.  or  any  part  or  parts  thereof  upw  ]»»*! 

JSL1^         notes  under  the  common  feal  of  the  compiny,  fli  * 

muTory  note*        foch  notes  (hall  be  made  payable  in  fuch  man«r>  *" 

§*«*.  fach  time  or  times,  and  with  fuch  legal  rate  of  ■«•• 

as  the  dire&ors  of  the  company  (hall  think  p^  ^ 

aU  fuch  notes  (hall  be  made  either  with  otffo** 

power  in  the  refpedive  holders  thereof,  to  haieanopw 

of  becoming  a  proprietor  of  a  lhare  of  jot»»"" 

undertaking,  in  lieu  of  the  principal  money  byfnchfctenJ 

promiflbry  notes  to  be  fecured,  or  fo  much  or  fachpatt 

thereof  as  the  company  or  their  directors,  and  thcpena 

advancing  fuch  money  on  the  fecurity  of  tto«  ***> 

fliall  jointly  agree  upon,  provided  that  no  pctfo »*■ 

any  cafe  be  admitted  to  be  a  proprietor  of  any  b&* 

the  faid  undertaking,  in  lieu  of  a  lefs  pri^P1  lm 

money  than  50/.  advanced  on  the  fecurity  of  fa**®' 
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and  the  terms  and  particulars  upon  which  the  refpe&ive 
holders  of  fueh  notes,  (hall  be  entitled  to  fuch  option  of 
becoming  proprietors  in  the  undertaking,  (hall  be  fully 
exprefled  and  fet  forth  in  the  faid  feveral  and  refpedive 
notes*     For  the  Defendants  it  was  objefted  at  the  trial, 
which  took  place  before  Gibbs  C.  J.  at  the  fittings  in 
Middtefe*  after  Trinity  term  1814,  that  the  aft  ion  could 
not  be  maintained,  firft,  becaufe  the  notes,  which  upon 
the  proof  were  under  the  common  feal  of  the  company, 
were  deeds,  and  could  not  therefore  be  the  fubjeft  of  an 
aftiou  bf  affumffiu  fecondly,  becaufe  the  Defendants, 
who  were  a  corporate  body,  could  not  make  a  promife, 
?nd  could  only  bind  themfelyes  by  deed  under  their 
common  feal.    Thirdly,  that  the  notes  were  not  made 
in  form  purfuant  to  the  fixth  fedion  of  the  ad,  which 
alone  authorized  the  company  to  iflue  them,  inafmuch  as 
the  makers  ought  to  have  exprefled  in  the  body  of  the 
note  the  terms  upon  which  they  were  iflued,  and  the 
circumftances  of  the  bargain  between  the  makers  and 
the  holders.    Fourthly,  they  offered  to  prove  that  thefe 
notes  were  drawn  and  iflued  merely  for  the  accommo- 
dation of  the  payee,  and  not  for  the  purpofes  of  com- 
pleting their  works,  for  which  only  the  company  were 
authorized  by  their  ads  of  parliament  tQ  raife  the  fume 
therein  mentioned,  and  that  unlefs  the  money  were 
raifed  exprefsly  for  thofe  purpofes,  the  notes  were  illegal, 
tiot  being  otherwife  taken  out  of  the  general  prohibition 
contained  in  the  ftatute  6  Ann,  c.  aa.  /  9.  to  all  bodies 
politic  or  corporate  whatfoeyer,  and  to  all  other  perfons 
whatfoever,  united  or  to  be  united,  in  covenant  or  part- 
nerttrip,  exceeding  the  number  of  fix  perfons,  in  England, 
to  borrow,  owe,  or  take  up  any  fum  or  fums  of  money 
on  their  bills  or  notes  payable  at  demand,  or  at  any  lefs 
time  dun  fix  months  from  the  borrowing  thereof,  during 
the  continuance  of  the  governor  and  company  of  the 
feank  of  England.    Gibbs  C.  J.  reje&ed  the  evidence  of 

the 
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the  purpofe  for  which  the-  notes  were  made,  thinks 
that  if  the  company  was  warranted  by  their  aft  in  iffsn| 
notes  payable  to  order,  it  could  not  be  the  intent®  of 
the  a£t  that  an  innocent  indorfee  for  a  valuable  contts* 
ation  (hould  be  bound  to  look  to  a  faft  of  which  k 
muft  neceffarily  be  ignorant,  viz.  the  reafons  wluch  in- 
duced the  company  to  iffiie  thofe  notes,  or  ftooki  be 
affe&ed  by  the  circumftance  that  the  makers  of  die 
notes  had  it  in  their  minds  to  fcpply  the  money  thereby 
raifed,  to  one  purpofe  or  to  another.  He  thought  tfc 
ftatute  muft  be  confidered  as  merely  diiefioryas  todar 
point.  The  jury  found  a  verdid  for  the  Plaintiff  to 
jt€t  to  the  points  referred. 

Vaughan  Serjt.  in  this  term,  moved  to  aired  die 
judgment  upon  the  firft  three  points,  and  for  toe*  nil 
on  the  fourth.  He  urged  that  it  was  never  intended  that 
this  company  {hould  be  ere&ed  into  a  banking  coapny 
for  general  purpofes,  in  repeal  of  the  8th  &  9*0  ^3' 
e.  20.  f.  28.,  and  therefore  they  were  bound  to  \®{ 
themfelves  within  the  fpecial  power  of  this  afi,  and  to 
exprefs  in  their  notes  whether  they  gate  the  payee  an 
option  of  becoming  a  proprietor  or  did  not,  and  if^l 
did,  then  they  were  bound  to  exprefs  thetenns  of  the 
option^  otherwife  the  notes  were  void* 

i 

Tht  Court  intimated  that  where  no  option  waiexptW 
on  the  face  of  the  note,  it  was  fuflSciently  apparent  tkat 
no  fuch  option  was  given :  and  thtf  in  fuch  cafe  thenote 
needed  not  to  differ  in  form  from  an  ordinary  promifoj 
note.  If  it  were  intended  to  give  to  the  bolder  afl  op- 
tion of  becoming  proprietor,  the  note  mod  ciptek  the 
terms  of  fuch  option.  Upon  the  firft  objeftion,  A* 
sfumg/tt  would  not  lie  againft  a  corporation,  the  Court 
pearly  agreed  thereto,  unlefs  the  a# which 1  author**! 


ik  thb  Fifty-fifth  Ysab  or  GEORGE  HI. 


W 


the  making  of  promiffory"  notes,  eo  nomine,  by  a  cor- 
poration, ex  vi  termini  impliedly  empowered  the  cor- 
poration to  make  a  promife,  which  was  therefore  the 
point  to  be  confidered.  They  granted  a  rule  nifi  as  well 
in  arreft  of  judgment  as  for  a  new  trial. 

On  this  day  Beft  Serjt.  was  prepared  to  have  (hewn 
caufe  and  Vaughan  to  fupport  the  rule,  but 

The  Court,  without  argument  or  difcuffion  of  the  rule 
in  arreft  of  judgment,  made  the  rule  for  a  new  trial 

Abfolute. 


1814. 

Slabk 

HfGHGATS 

Archway 
Company. 


s 


Doe,    on  Demife 


of  Cheers 
Smith. 


and  Others,    v. 


Nov*  %%• 

T'HIS  ejeftment  was  tried  at  the  Weflminfier  fittings      A  covenant 

after  Trinity  term  1814,  before  GMs  C.  J.    It  was  **  «*>**"■ 

7  ^*  executors,  or  ad- 

brought  to  recover  poffeffion  of  a  heufe  on  the  South  minifaaton  wOl 
fide  of  CbaringCrofs,  which  Sir  Wm.  Chure  Bart,  by  «*  affign,  does 
indenture  demifed  to  John  Rogers,  his  executors,  admi-  ^g^^ 
niftrators,  and  affigns,  with  a  provifo,  that  if  Rogers,  his      If  a  lefleecore-    • 
executors,  or   adminiftrators  fhould  break  or  not  per-  ^^*m*  ^ 
form  all  or  any  of  the  covenants  thereinafter  contained  bankrupt,  and  kk 
on  the  behalf  of  Rogers,  his  executors,  or  adminiftrators,  »%neet  take  to 
to  be  kept  and  performed,  the  leffor,  his  heirs,  or  affigns,  ^ant  b  cnT-C°* 
might  re-enter,  &o,  and  Rogers  covenanted  that  he,  his  charged  by  49  G.j# 
executors,  or  adminiftrators,  (hould  not  nor  \fould  dur-  [l*11'/'1?*  "t 
ing  the  term  thereby  demifed,  grant,  demife,  let,  fet,  fell,  of  it  bad 


affigu,  fet  Qver,  pr  part  witfc  that  indenture  of  leafe,  or  impoffibte,  by 
0  '  •    *  reafon  that  he  no 

longer  had  the 
fnbjecl  matter  refpe&ing  which  the  .covenant  was  made* 
And  therefore  if  he  comes  in  again  as  affignee  of  hit  affignees,  he  /hall  not  be  charged 
yitb  this  covenant,  and  it  is  no  breach  if  he  af&gna. 

the 


*u 
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1814.  the  premifes  thereby  demifed,  or  any  part  or  pm| 
thereof,  for  all  or  any  part  of  the  term  thereby  denifej, 
or  grant  any  underleafe  thereof,  unto  any  peribaorper. 
fons  whomsoever,  without  the  fpecial  licence  andn. 
fent  of  Sir  Wm.  Cheery  his  heirs,  or  afigni,  WW 
and  obtained  under  his  or  their  hand  and  fcal  for  tk 
purpofe.  The  leffee  being  declared  a  banbpr,  tk 
commiflioners  aifigned  all  his  eftate  to  their  arfeflger, 
who  aifigned  to  affignees  chofen  by  the  creditors  ander 
the  commiffion  *  and  by  indenture,  reciting  that  tie 
affignees  had  agreed  for  the  abfolute  faleof  the  prank 
to  Palmer  for  300/.,  the  af&gnees  bargained,  fold,  & 
figned,  transferred,  and  fet  .over,  and  Rogtri  granted, 
bargained,  fold,  aifigned,  ratified,  and  confirmed  the  pre- 
mifes to  Palmer  for  the  refidue  of  the  term,  (ubjedto 
the  payment  of  the  rent,  and  obfervance  and  peribnn- 
ance  of  the  covenants  in  the  leafe  referred  ad  contained, 
Palmer,  for  300/.,  aifigned  to  Rogtrs,  Rogers  underlet  to 
the  Defendant,  at  an  advanced  rent,  for  three  years,  and 
this  ejeftment  was  brought  to  recover  the  premifes  ipoo 
•  fuppofed  forfeiture  of  the  leafe  by  a  breach  of  the  0* 
nant.  The  jury  found  *  verdia  for  the  Pbintiff,  vhi 
liberty  for  the  Defendant  to  move  to  fet  it  ate  ** 
enter  a  nonf  uit. 

Bejt  Serjt.  accordingly  on  a  former  day  in  M  *■ 
moved  for  a  rule  rnfi,  firft,  upon  Ac  grotmd  that  tie 
terms  of  the  condition  did  not  extend  to  pre**  * 
affignee  from  affigning,  the  toffee's  affigns  rt  ■«* 
therein  named.  But  if  the  covenant  had  extended » 
affigns,  the  affignees  of  the  bankrupt  were  fad  ** 
it  by  operation  of  law.  PhUp*v.ti«">  %*%\ 
It  is  there  alfo  exprefsly  held  that  the  affignfl*^"* 
affignees  of  a  bankrupt  is  no  breachof  fuchacof^ 
The  ftatutes  taking  the  poffeffion  fa>m  the  banlmpt,^ 
enabling  the  affignees  to  fell  for  thepwpofc  of  Fg 
4* 
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his  debts,  their  operation  is  equivalent  to  an  a&ual  1814. 
licence  by  the  leffor,  and  therefore  brings  this  within 
the  doctrine  of  Dumper?*  cafe,  4  Co.  1  i^yihat  the  re- 
ftri&ion  is  gone  for  ever.  [The  Court  relieved  him 
from  this  part  of  his  argument,  for  they  were  all  agreed 
that  an  underletting  or  affignment  by  an  affignee  was 
not  a  breach  of  the  covenant,  and  that  the  only  queftion 
was,  whether  the  underletting  by  Rogers  after  the  eftate 
came  back  to  him,  was  a  forfeiture.]  The  circum- 
ftance  of  Rogers  becoming  a  bankrupt  was  no  breach  of 
the  covenant,  which  extends  only  to  voluntary  letting  ; 
he  again  comes  in  clothed  with  an  entire  new  chara&er, 
that  of  affignee,  and  in  fuch  chara&er  he  is  not  bound  by 
the  covenant  not  to  affign ;  that  covenant,  fo  far  as  it  was* 
perfonal  to  him,  was  deftroyed  by  the  bankruptcy,  and  it 
would  be  carrying  the  doftrine  of  forfeiture  further  than 
it  has  ever  yet  been  carried,  to  hold,  that  in  his  new  cha- 
racter of  affig^ee  he  is  bojind  by  the  fame  covenants 
by  which  he  was  bound  in  his  chara&er  of  leflee. 

The  Court  granted  a  rule  nifi. 

Lew  Serjt  on  this  day  (hewed  caufe  againft  the 
rule*  The  ftatute  49  G.  3.  o  iai.  /•  19.  does  not  apply 
to  this  cafe*  It  ena&s,  «  that  in  all  cafes  in  which  a  com- 
miflion  of  bankrupt,  (ball  be  fued  forth  againft  any  per* 
fon  entitled  to  any  leafe,  and  the  aflignees  fliajl  accept 
the  fame,  and  the  benefit  thereof,  as  par(  of  the  bank- 
rupt's eftate*  and  eUe&s,  after  fuch  acceptance  the  bank- 
rupt fhall  not  be  liable  to  be  in  any  manner  fued  in 
refped  or  by  reafon  of  any  fubfequent  non-obfervance 
or  non-performance  of  the  conditions,  covenants,  or 
agreements  therein  contained/'  This  cafe  is  not  within 
the  mifchief  intended  to  be  thereby  remedied,  which 
was,  that  after  bankrupts  were  (tripped  of  their  leafes, 
which  were  gone  to  pay  their  creditors,  although  the  ac- 
tion 


CASES  in  MICHAELMAS  TERM 

tion  of  debt  vat  taken  away,  they  remained  coatimit 
liable  to  a£ti6ns  for  the  non-performance  of  all  opreft 
covenants  during  the  refidue  of  the  term.     But  it  is  oft  a 
hardfhip  to  bind  the  bankrupt  ftill  to  thofe  covemas 
which  are  nugatory  unlefs  the  eftate  remains  with  hmx 
he  cannot  aflign  unlefs  the  eftate  remains  with  him. 
The  law  has  provided  that  the  taking  the  eftate  from 
him  by  bankruptcy  is  not  fuch  an  aflignment,  of  which 
the  leffor  may  take  advantage  by  way  of  forfeiture:  but 
when  the  eftate  gets  back  to  the  leffee,  he  is  in  the  fame 
ifete  and  relation  he  originally  was  in  ;  he  cannot  commit 
a  breach  but  by  his  voluntary  a&  *  he  is  not  the  Ws  a 
leffee  becaufe  the   eftate   has   paffed  through  Palmer, 
though  it  is  accidental  that  he  becomes  again  pofleffed  of 
the  leafe ;  and  there  is  no  reafon  why,  on  account  of  tbe 
bankruptcy,  he  fliould  be  lefs  bound  by  this  covenant 
The  ftatute  determines  all  covenants  to  which  he  would 
otherwife  have  remained  liable,  when,  by  having  loft 
his  eftate,  he  has  loft  that  in  refpeft  of  which  he  intruded 
to  be  liable :  but  this  was  not  fuch  a  covenant,  he  never 
could  be  liable  in  refpeft  of  this  covenant,  unlefs  at  fafc 
time  as  he  Jiad  the  eftate.    This  was  a  covenant  in^rofc 
with  the  leffee,  his  executors,  and  adnriniftraturs,  and 
never  went  to  his  aflignees  at  all.     It  did  notVraid  Ragert 
either  fpecifically  as  leffee  or  affignee:  it  waft  perfoaJ 
between  Rogers  and  his  leflbr  only,  and  if  he  was  agan 
pofleffed  of  that  thing  which  he  covenanted  that  he  wodd 
not  part  with,  having  it  in  his  power  to  break  or  perform 
the  covenant,  he  is  bound  to  perform  it,  for  until  he  on 
poffeffion  of  the  eftate,  the  covenant,  from  the  very  na- 
ture of  it,  cannot  operate,  but  he  is  bound  to  perform  k 
whenever  it  can  operate.    No  policy,  either  of  the  bank- 
Tupt  law  or  otherwife,  required  that  this  covenant  fliould 
he  deftroyed ;  and  as  no  neceflity  of  doing  juftice  route 
tbe  ftatutes  of  bankruptcy  requires  this  benefit  to  be 
taken  from  the  leflbr,  there  is  no  region  why  he  frtU 
2*  be 


in  the  Fifty- jiith  Y*ar  ot  GEORGE  III. 

be  deprived  of  it.  The  leffee  hat  never  fuflained, 
nor  been  in  a  condition  to  fuftain,  any  injury  by  this 
covenant  and  the  bankruptcy  which  has  followed  pn  it. 
I*he  argument  ftands  quite  clear  of  the  bankrupt 
Uws. 

Beft>  who  would  have  fupported  his  rule,  was  (lopped 
by  the  Court* 

Gibbs  C.  J.    This  is  an  eje&ment  founded  on  a  fup- 
pofed  forfeiture  of  a  leafe  by  the  leffee  having  affigned. 
Rogers  was  the  leffee  for  21  years:  he  covenants  that 
he,  his  executors,  or  adminiftrators,  would  not  demife, 
let,  fet  over,  or  'depart  with  that  indenture  of  leafe,  or 
the  premifes.    There  is  a  claufe  for  re-entry  on  breach 
of  any  covenants.    Rogers  becomes  a  bankrupt :  his  af- 
fignees  take  to  the  leafe,  and  affign  it  to  Palmer,  who 
affigns  to  Rogers.     Non  conflat  that  Palmer  hath  not  pur- 
chafed  it.     There  is  a  fubfequent  affignment  by  Rogers. 
If  he  had  a&ually  affigned  it  while  he  remained  leffee, 
no  doubt  it  would  have  been  a  breach,  and  forfeiture, 
but  the  covenant  does  not  extend  to  affigns.     Rogers 
ftood  in  the  condition  of  affignee :  that  intereft  which 
he  affigned  over,  mull  be  confidered  as  the  intereft  which 
he  purchafed  as  affignee,  not  what  he  originally  had : 
this  therefore  ought  not  to  be  confidered  as  an  affignment 
by  the  leffee.    I  (hould  have  doubted,  but  for  the  ftatute 
49  G.  3.,  whether  this  would  not  fall  within  the  original 
covenant ;  for  he,  Rogers,  does  aflign  and  demife,.  but 
there  can  be  no  forfeiture  by  the  affignment  of  Rogers, 
unlefs  there  was  a  breach  of  a  covenant  of  Rogers,  and 
the  covenant  of  Rogers  was  at  an  end.     It  is  truly  faid 
by  the  counfel  for  the  Plaintiff,  that  no  purpofe  of  policy 
is  anfwered  by  putting  an  end  to  this  covenant.     But  the 
queftion  is,  whether  the  legiflature  has  not  ufed  fuch  ex- 
Unlive  word*,  as  to  put  an  end  to  all  covenant*  of  the 

leffee 
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1 8ff  • '       kflee  whatfoever,  and  we  are  of  opinion  that  they  fcm, 
*-    *      r       The  words  are,  that  he  *  (hall  not  be  liable  to  be  m  way 
•n  Derate  of     manner  fued  in  refpeA  or  by  r&foVdf^nyfaft&ifcnr 
noiwobCeryattce  or  non-performance  of  4he  ro^Jtfiw^ 
covenants,  or  agreements  therein  contained.*  'llui  is  is 
exprefs  abfolution  of  the  leffee,from  all  tne  covenants  con- 
tained in  the  leafe,  after  the  afiignees  flull  have  taien 
O  /h^<  9  \?s£        poffeffion  of  the  leafe.    The  aft  of  Rogers  is  thacfosr 
no  forfeiture. 


a 


Heath  J.  concurred. 

Chambre  J.  I  am  of  the  fame  opinion :  the  ftatefc 
clears  the  bankrupt,  where  the  leafe  is  accepted  by  the 
affignees,  of  all  rciponfibilityuiKler  his  covenant.  Whes 
he  comet  in  again,  he  comes  in  under  entirely  a  ififtrent 
character :  for  any  thing  that  appears,  he  may  baft  pm> 
chafed  the  leafe  for  a  valuable  confideration  ;  jand  there- 
fore  is  not  in,  merely  under  the  leffor,  but  partly  ankr 
thofe  who  had  a  right  to  aflign.  We  therefore  aft  of 
opinion  that  it  is  no  forfeiture,  and  that  the  nifemi 
to  nude 

Abfihitt. 
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Weald  of  Kent  Canal  Company  v.  Robinson.        Nmh  **• 

THE  Plaintiffs  declared  in  debt,  for  that  they  after  the     The  adminiftra 

paffing  an  aft  52  G,3.,  for  making  a  canal  from  the  J a^^^ 

Mcdwaj%  near  Brandbridges*  Kent,  to  extend  to  and  unite  nal,  deceased  bc- 

with  the  Royal  Military  Canal  at  Jppledore,  by  virtue  of  *"■ Ae  a*  P*» 

"V         -       i  .        .  V,         ,  ,  for  making  it, 

the  powers  thereof,  raited  and  contributed  among  them-  cannot  be  fued  as 

felves  a  competent  fum  for  the  purpofes  therein  men*  a  fubfcriber  to  the 

tioned,    not  exceeding  320,000/.   viz.   280,000/.,  and  IJJ^S^^Jf OT 

which  fum  was  divided  into  2800  (hares.     And  that  the  (hares. 

Defendant  afterwards  was,  and  from  thence  hitherto  had     ^■J1'?'  Ae 

been,  and  ftill  was,  a  fubfcriber  to  the  undertaking,  and  executon  and  ad- 

the  proprietor  of  divers,  to  wit,  25  (hares,  amounting  to*  miniftratonagainft 

viz.  2500/.,  and  that  the  general  committee  of  manage-  ~J    tfth*** 

ment  of  the  company,  duly  appointed  under  the  provi-  foould  pay  calls 

fions  in  that  aft,  under  the  aft  on  10th  November  1812;  ™?^l^Ja^e• 

made  a  call  for  money  from  the  feveral  fubfcribers  to  and  fons  out  of  their 

proprietors  of  (hares  in  the  undertaking,  of  4/.  tor.  for  effects,  and  en- 

every  (hare,. and  appointed  the  place  of  payment,  and  jJJjJJ^^. 

gave  notice  in  newfpapers  therein  mentioned,  and  by  cutort  had  not 

letter  from  the  company's  clerks,  addrefled  and  delivered  aflet»' or  **** 

to  pay,  to  transfer 
to  the  Defendant,  fo  being  fuch  proprietor  of  (hares,  and  the  fhare*  to 

(hewed  the  amount  of  the  Defendant's  proportion,  and  others  who  would 

non-payment,  whereby  an  aftion  had  accrued  to  demand  ^^f^torf  J/" 

112/.  10/.,  and  alfo  twenty-five  pounds,  being  after,  the  calls  paid  on  the 

rate  of  one  pound  for  every  (hare  in  refpeft  whereof  the  J**?*  *nd  w 

Defendant  became  fuch  fubfcriber  and  proprietor.    The  ^d  if  no  perfow 

fecond  count  dated,  that  the  Defendant  was  indebted  to  would  take  them, 

the  Plaintift  in  112/.  10/.  for  a  certain  call,  to  wit,  a  call  Jj^J23  JT 

of  4/.  10/.  per  (hare  upon  divers,  to  wit,  25  (hares  in  a  the  company; 

certain   undertaking  in  the  aft  fpecified,   in    refpeft  ft*Mh  w*t  no  ac- 

whereof  the  Defendant  had  before  that  time  fubfcribed  a  tatee^agamftan" 

large  fum,  to  wit,  2500/.,  being  at  the  rate  of  100/.  for  adnumftrator, 

each  (hare,  whereby,  and  by  reafon  of  the  fum  remaining  ^^^^ 

.     VOX,.  V.  3  I  unpaid,  paying  frbfcqueat 
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1814*         unpaid,   an  a&ion  had  accrued  to  the  Plaintiffs  if 

^erid  of       *****  a^'  t0  <*eman^  ^rom  ^e  Defendant  that  fas, 

.Kent         refidue,  &c,  and  averred  non-payment,  fee.    The  ad 

Canal  Company  in  queftion  pafied  on  12th  May  1812,  and  contest* 

B^M^anv^      ^  name  of  the  deceafed  U.  Wilmttt  among  the  pe* 
fona  thereby  incorporated.      S*fl*  65.  empowered  d* 
general  committee  of  management  from  time  to  tint 
to  make  ftsch  call*  for  money  from  the  fnbfcribo?  to, 
and  proprietors  of  (hares  in  the  undertaking,  or  prions 
who  had  advanced,  or  might  advance  any  money  00  ac- 
count of  fuch  ihates,  or  any  of  them,  in  order  to  defaj 
the  expences  of  the  undertaking,  as  they  (hould  find  ns* 
cefiary.    Byy&#.  66>9  the  refpedive  peribns  who  had 
already  fubferibed  or  advanced,  or  who  (hould  thereafter 
(ubferibe  or  advance,  any  money  towards  the  voder- 
taking,  or  (hould  be,  or  become,  the  owners  or  propria 
tors  of  ihares  in  the  undertaking,  were  required  to  pay 
the  fums  by  them  refpe&ively  fubferibed,  or  to  beafiei 
for,  in  refpeft  of  the  (hares  on  account  of  which  tfery 
bad  advanc^J,  or  (hould  advance  any  money,  or  fock 
parts  and  prpportions  thereof,  as  (hould  (mm  tune  t» 
time  be  called  for  by  the  committee  of  management;  aai 
in  cafe  of  negleA  to  pay,  fuch  perfon  fbould  forfeit  to 
the  company  \L  for  every  (hare  for  or  in  ltfpft  whereof 
he  had  fubferibed,  or  advanced,  or  (hould  fubferibe  or 
advance,  any  money*    And  it  gave  an  adion  agauft  d* 
feulters  by  debt  or  on  the  cafe.    Sift.  67.  euafted,  tfat 
in  actions  for  calls,  it  (hould  fuffiee  to  dedate  the  De- 
fendant indebted  for  fuch  or  fo  many  calls,  of  fuck  or  fo 
many  fums  of  money,  upon  fuch  or  fo  many  (ham,  far 
or  in  refpeft  whereof  fuch  Defendants  (hould  kave  fab* 
(bribed  or  advanced  any  money,  as  the  cafe  might  fc% 
whereby  an  aOitin  had  accrued,  &c,  and  that  in  faek 
a£Hoos  it  (hould  1  cly  be  neceflary  to  prove  that  the  De- 
fendant, at  the  time  of  fuch  call  was  a  fubfcriber,  sr 
Mner,  or.  propria  t ?r*f  fuch  (hatts> in  the  uadertainff 
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Uf^  had  paid/or  advanced,  or  caufed  to  be  paid  or  advanced         t8 14. 

fome  fern  of  nibney  in  refped  of  any  fuch  (hares,  and       \~\~  ^ 
«        *    ,        «     -         «     •»  ,  *         .        «     •    r        Weald  of 

tkat  fuch  call  was  actually  made,  and  notiee  thereof  ^ent 

gfven  irt  putfuance  of  that  aft.     By/  71.  if  any  ownef   Canal  Company' 
rf *€iarfes,  or  perfoh  having  advanced,  or  wh9  might  ad-       fcoJaooii. 
vance,"  any  money  fftr  or  in  refpeA  of  any  (hares,  (hould 
die  before  payment  of  the  full  fum  to  be  advanced  in  re* 
fpe£b-ofi  each  (hare  which  he  (hould  have  been  poflefled 
of,  or  entitled  unto,  or  have  made  any  advancement  id 
refpe£t  of,  without  having  made  any  provifion  by  will  of 
otherwife  h6w  fuch  (hafes  (hould  be  difpofed  of,  and  how 
the  future  calls  in  refpeft  thereof  (hould  be  anfwered, 
then  the  executor  of  any  fuch  owner  fo  dying,  (hotfld  be 
indemnified  againft  all  infants,  and  alt  perfons  whomfo-     , 
ever,  for  or  on  account  of  his  having  paid  any  money 
-when  called  for  as  aforefaid  to  complete  the  fubfcription 
of  fuch  deceafed  owner,  or  perfon;  but  in  cafe  fuch  de- 
ceased owner  or  perfon  (hould  not  have  left  aflets  fuffi- 
clent,  or  if  fuch  executor  or  adminiftrator  (hould  negle£k 
or  refufe  to  anfwer  fuch  calls,  the  company 'were  thereby 
empowered  and  required  to  admit  any  other  perfons  to 
be  proprietors  of  his  (hares,  on  condition  that  they  (hould 
pay  to  the  company  the.  calls  unpaid  on  fuch  (hares,  and 
alfo  to  the  executors  or  admiriiftrators  of  fuch  deceafed 
tfwnef  of  perfon,  or  to  other  the  perfons  entitled  to  his  or 
her  effects,  the  full  fum  paid  by  fuch  deceafed  owner  or 
perfon'  in  his  lifetime  by  virtue  of  any  calls  upon  fuch 
(hares ;  and  in  cafe  no  perfon  (hould  be  found  willing  to 
be  admitted  on  thofe  conditions,  fuch  (hares  (hould  be 
forfeited  to,  and  become  absolutely  veiled  in  the  com-; 
-pany,  in  truft  for,  and  for  the  benefit  of  the  reft  of  the 
proprietors,  and  might  be  fold  as  other  forfeited  (hares  by 
virtue  of  that  act*     And  by  the  73d  jfrff.  it  (hould  be 
lawful  for  the  proprietors  of  (hares  to  fell  and  difpofe  of  * 
.  any  (hares  which  they  (hould  be  entitled  to  therein,  fub- 
.feCt  to  the  rules  and  conditions  therein  mentioned,  and  it 
y>  3,1  a  prescribed 


i&M* .        preferifeed  *  form^ranetew  r  AnA.onejejy  ^uch  fi^ 
^"^       the  transfer,  being  executed  by  the  feller  and  ppcbfi* 
Kjwx  »*the  jrefence  of  two  credible  witnefles,  {houldbebpt 

Opal  Canpfc»y ;  by  th*.p**ehafer  for  hit  fecurity,  after  the  clerk  to  A& 
company  fboold  haye  registered  a  memorial,  of  fai 
transfer  and  fale  for  the  ufe  of  the  company,  and  Arnold 
hare  indor fed.  the  regiftry  of  fuch  memorial  on  the  tnn£> 
fieri  and  until  fach  memorial  (hottld  have  been  fc  re* 
giftemd*  fuch  purcbafer  fliould  hare  no  part  or  flan*, 
of  the  profits  of  the  navigation,  nor  any  intereft  <x 
dividend  in  refpe£t  of  fuch  (hare*  paid  him,  o*  any  rote 
in  re(pe&  thereof  as  a  proprietor  of  the  undertaking, 
The  caofe  was  tried  before  Health  at  the  Kent  fna- 
mer  affizes  1814,  when  it  appeared  that  Robert  Wfrnm 
Efq.  having  in  1809  fubferibed  for  certain  (hares  indie 
projeded  canal,  and  figned  the  petition  to  pnfamrnt 
nppn  which  the  a£t  afterwards  pafled,  died,  and  kttersaf 
adminiftration  were  in  May  18 10  granted  to  two  others 
and  the  Defendant,  which  laft,  in  June,  paid  a  depofit  of 
25/.  on  the  (hares  to  Martin  and  Co.,  bankers  to  the  (ob- 
fcribers,  whofe  clerk  three  days  after  applied  by  letter  Co 
the  defendant,  requefting,  as  dire£ted  by  the  committee 
of  management,  that  the  depofit  oh  the  (hare*  of  which 
Mr.  Wilmott  was  a  proprietor,  might  be  paid  te  Martin 
and  Co.,  v  as  it  would  be  Shortly  propofed  to  declare  tie 
(hares,  of  defaulters  forfeited.    The  Defendant,  Snasfver, 
apprifed  them  of  his  late  pay  tnent,  requefting  to  tare  a 
4i  printed  receipt  for  that  money,  and  that,  if  Acre  vis 
no  objection  to  the  receipt  being  given  in  his  own  same, 
he  wifhed  it  to  be  done  fo,  as  he  had  paid  the  money 
liimfelf.*'    The  fubfcriber8>  clerk  fent  the  Defendant,  oft 
j6thJune  1810,  a  receipt  by  Martin  and  Co.  olR.  WiU 
tnott  Efq.,  for  an  inftalment  of  i\  per  cent,  on  the 
'{hares'  held  by  him  in  the  undertaking;    The  admJhiftn- 
tors  of  tPt Tmott  in  18 10  fold  Wfliares^toa  perfon,  arte 
not  now  liking  the  tyecufatidn,  treiied  lis  purehafe*^ 
1    -    ,-»  16  aaffity 


tfullity.  -  The  Defendant'  pott  no  money  IuM^eirft6^ 
tie  paffing  of  the  ad.    In  June  181a  a  committee  of       ^k^m 
management  wad  appointed,  who  on  the  24th  of  Q8$kr         vwr 
fallowing  made  the  call  for  which  this  aftion  was  brought,  Ca*t  C 
and  applied  to  the  Defendant  by  letter,  to  pay  the  call 
Upon  the  (hares  of  the  late  R.  Wihutt.    And  the  Plain- 
tiffs now  fought  to  enforce  the  call  agatnft  die-  Defend*' 
ant,  confidering  the  fale  of  the  {hares  as  void  for  want  of 
compliance  with  the  requisites  of  the  73d  feftion,  and 
treating  the  Defendant  as  having  made  himfelf  by  his 
letter  of  June  18  io  the  owner  of  the  (hares  in  his  cfwn 
right.     For  the  Defendant,  it  was  infilled  that  he  was  not 
chargeable,  firft,  becaufe  he  was  not  an  original  fub- 
fcriber,  nor  was  he  a  perfon  advancing  money  towards 
the  (hares  in  his  own  right ;  his  requeft  to  have  the  re- 
ceipt given  him  in  his  own  name,  not  having  been  com- 
plied with ;  nor  was  he  a  purchafer  under  the  ad,  nor  in 
any  wife  peribnally  admitted  as  a  proprietor  by  the  other 
fubferibers ;  and  that  in  his  charafter  of  adminiftrator, 
though  he  had,  under  the  7  id  feftion,  the  power  to  apply 
the  afleta  of  the  inteftate  in  payment  of  the  calls,  if  he 
judged  it  profitable  for  his  eftate,  he  had  alfo  the  power 
of  renouncing  the  (hares,  which  the  committee  might,  if 
they  pleafed,  transfer  to  another  on  the  terms  of  the  71ft 
feftion,  or  declare  forfeited.    And  that  even  if  he  were 
at  all  liable,  yet  he  was  not  liable  in  either  of  the  cha-< 
rafter*  in  which  only  he  was  charged,  viz.  j  by  the  firft 
count  of  the  declaration,  as  having  fince  the  paffing  of  the 
aft  become  a  fubferiber  to  die  undertaking,  or  a  proprie- 
tor of  (hares;  nor,  as  charged  in  the  fecond  count,  as 
having  fubferibed  for  or  in  refpeft  of  (hares  in  the  undei^ 
taking.    The  provifions  of  the  aft  not  being  fully  dated 
at  the  trial,  die  jury  found  a  verdift  for  the  Plaintifii, 
fubjeft  to  the  point  refcrved,  whether  the  declaration  pro- 
perly dated  die  Defendant's  liability. 

3  *  I  «• %4 


CASES  w  MICHAELMAS  XEELA 

•  Shtpberdy  Solicitor-General,  in  this  term  obtair 

nii  to  fct  a&de  the  verdift,  and  have  a  new  trial 
Wesld  of  ^ 

Kmn     .  ; 

Csnftl  Ccmpiay        Be/l  Serjt.  (hewed  caufe,  and  contended    that 

different  phrafrs  ufed  in  the  a£t  to  exprefs   pec 

terefted  in  (h*res,  were  mere  fynonyms,  and 

Defendant  was  fujhciently  defcribed  in  either  c? -J 

Shepherd  fuppprted  hie  rate. 

Ginas  C.  J.     According  to  the  Plaintiffs  vf*' 
inent,  the  Defendant  only  fucceeds  to   the  fe 
of  another,  (though  even  if  that  were  the  cafe,  md 
have  great  difficulty  to  fee  how  the  Defendant,  xszr* 
circumftances,  could  be  brought  within   the  detcs 
.averred  in  the  declaration  as  a  fubfcriber>)  but  **i 
no  pretence  for  contending  that  the  Defendant  etdr£> 
the  character  of  any  fubferiber  named  in   the  ad,?! 
any  who  has  fubferibed  fince  the  a£t  paOed.    Lipase 
the  queftion  of  the  defcription,  and  going  to  the  men 
the  queftion  whether  the  company  have  a  right  to  J 
on  the  Defendant  in  his  individual  character,  de^a 
on  this,  whether  he  is  entitled  to  the  fubfcnptlcncb 
own  right.    The  fafts  are,  that  Wilmtt  the  fofcfck 
dies,  the  Defendant  was  defirous  to  become  an  ate- 
turery  and  to  have  thofe  (hares  hitnfelf.    Tkceoj/arr 
vere  bound  by  the  fubfeription  of  WlImottytovKhbn 
thofe  (hares.     The  Defendant  fends  money  to  ffe&ffl 
his  own  right :  but  they  fend  bim  a  receipt  id  flbsttt 
the  Defendant  might  have  obje&ed,  and  defad  to  tee 
hit  money  back,  but  mftead  of  that,  he  mud  be  cor- 
fidered,  by  keeping  the  receipts,  to  acqutefce  in  taking  tk 
{hares  as  adminiftrator :  if  the  company  wifli  to  dap 
%him  as  adminiftrator,  the  mode  is  pointed  ost  bytbetS, 
namely,  either  to  give  the  (hares  to  another  or  deck* 
them  forfeited*    U£kt»  undertaking  had  ptorri  i  f* 
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'  tiiis  WBoka4e  concern,  the  Defendant  would  certainly  hare  been         *8  J4. 
ii«  a  new  taiuntable  to  the  efFe&s  of  his  inteftate  forthe  proceeds, 


Weald  of 
therefore  the  Plaintiffs  fhould  have  fued  him  as  ad-  KeNT 

catenW  iterator,  if  at  ail.  Canal  Compaty 

toeiprei^  Jtule  Abfolute,  to  enter  a  nonfutt 

jnonyms,  ai  (being  thus  amended  by  corrfent.) 

ibedineak 


v. 


iePlaktii 

ds »  *.-  •  Wright  v.  Lamb,  CleA.  ^  t5# 

weretbea 

,  jw ,*  ""HIS  was  an  action  commenced  againft  the  Defendant    Thearchbifliop,s 

...         for  non  refidence  upon  his  vicarage  of  Banbury,  in  allowance,  figned 

«fc^ count*  r* diecefe  of  a*n*  ",d  "• reaory  *  STi2S£r 

,  r^  2har*weltonr\n  the  county  of  Northampton  and  diocefe  of  fptdive  certificate, 
^n^^ritfr^-A.    On  the  23d  of  June  18 14,  the  Biftpp  of  P"11*"*  under 
^Oxford  licenfed  the  Defendant  to  be  abfent  from  his  g££££j£ 
tt  ^benefice  of  Banbury  for  two  years  from  that  date,  on  for  fpecJaJ  caufe  at 
d  Recount  of  his  having  the  benefice  of  Cbarwelttm,  in  the  n  'jjjjj^j1* 
J       county  of  Northampton  and  diocefe  of  Peterborough,  and  r.  84  /  &a,  makes* 
^  *  the  Defendant  refiding  at  Daventry  within  four  miles  of  *•  J*6""  and 
'"^  the  fame,  by  a  licence  of  his  diocefan,  and  a  certificate  faj/j,** 
"lM  of  licence,  performing  the  duty  of  Cbarm>elton  himfelf, 
tote  ^4  having  a  licenfed  refident  curate  at  Banbury.     To 
— •     this  licence  the  Archbifliep  of  Canterbury,  on  the  8th  of 
^    November  18 14,  fubferibed  his  name  by  way  of  allbw- 
>  ^    ance.    The  Bi(hop  of  Oxford  at  the  time  when  he  granted 
^     the  licence,  indorfed  thereon  his  certificate  of  fttisfacVioa 
3*     that  the  caufe  of  granting  it  had  fubfifted  during  two 
■■■■      years  and  fix  months  immediately  antecedent  to   the 

#  grant  thereof,  and  that  he  would  have  granted  the 

r*  Defendant  licence  of  non  refidence  on  his  benefice  of  * 

>'f  Banbury  for  that  period,  if  prevloufly  applied  for,  and  that 

*  the  conditions  had  been  performed.    This  inftrument 
'  *  ....  3 1-4  vai 
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ww  rt giftered  on  the  feme  day.  TheNettatfel 
obtained  a  fimunonsibr  dHconttomitg,  whkh**k4 
before  Heaib  J.  at  chambers  in  the»bft rTVfefy  rarity 
when  the  application  was  difmiflcd  upon  tfaegtoori  ttf 
Abe  licence*  and  certificate  granted  fordtatofybij 
granted  for  ad  efpecial  caufc,  not  enmnetatSQ* k»4jG.j. 
i.  84. /Tip.,  were  inefficient  unlefs  alfortetTtytlieanfc. 
bHhdp,  umter  the  aothfe&ion  of  thafa&  llriDeWiK 
fad  fince  obtained  hit  Grace's  aifowaoee?  id :#J* 
Serjt.  had  on  a  former  day  obtained  faTMft  i  rnleajf 
for  a'  discontinuance  on  payment  of  cdfts  of  & 
a&ion  up  to  the  time  of  the  application,  and  cote  of 
office  copies  of  the  affidavits,  againft  whidi 

Copley  Serjt.  now  (hewed  caufe  updto  a  mifcke  ifl  b& 
as  to  the  time  of  regiftering  the  Bdetoces  fcr  fl***> 
and  contending,  as  to  Banbury^  that  the  caufe  afignrffcr 
granting  the  licence  not  being  one  of  thoft  MoM  a 
/  19.  of  43  G.  3.,  and  requiring  thearchWhofftafo* 
ance  under/  20.,  the  %€t  54  G.  3.  a  54*/ 1.  vM^F* 
the  certificate  upon  a  licence  granted  after  paffiflg** 
aft,  and  before  ift  July  1814V  Kkewife  wpW  d*  it 
ihould  be  allowed  by  the  archbiftop  before Ae  tftof  M 
1814,  and  that  not  having  been  done,  the  licence  on  Ae 
ad  of  July  became  void,  and  the  f ubfeqoeflt  n*** 
of  the  archbifhop  could  not  have  a  retrofpefl  »  fe  * 
up  again. 

Jff^fr  in  fupport  of  his  rule,  referred  to  the  vorto* 
43  G.  3.  c.  84.  /.  20,,  which  direa  that  after  oWniflf  1 
licence  from  a  biftop  for  fpecial  caufe,- "then**"**1 
fpecial  circumftances  of  the  cafe,  and  the  itafen*  "■ 
.have  induced  fuch  bilhop  to  grant  fuch  licence,  ft* 
forthwith  tranfmitted  to  the  archKfliop  of  the  (■•** 
who  (hall  forthwith  by  himfelf,  or  by  fom  cmtti^0 
pr  coniml  (Doners  appointed  for  that  pujpofe*  -from***? 
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the  btfiiop*  of  ihe  proviacfc,  examine  into  the  cafe,  and         1814. 
mike  fuoh  enquiries  as  to  any  particulars  relating  thereto      v_T^-f 
as  fnch  archbiftiop  or  commtfioncrs  may  think  neceffary,  9# 

and  after  fuch  enquiries  mad*  by  himfclf,  or,  where  the    Lam*  Onto, 
feme  frall-be  made  by  fitch  commsffioner,  after  a  return 
of  the  fubftanq*  thereof  in  writing  to  fuch  archbiihop, 
fnch  archbiihop  fhall  thereupon  .allow  or  diMow  fuch 
licence,"  &c    When  the  bifliop  has  granted  hit  licence, 
he  has  executed  his  authority.    The  power  given  to  tat 
archbithop  {afterwards  to  allow  or  di&Uow,  is  in  the 
nature  of  a  condition  fubfequent  j  but  when  the  allow- 
ance is  granted,  the  licence  becomes  good  ab  initio,  «nd 
derives  its  authority,  not  from  the  archbiihop,  but  ftom 
the  bifliop,  in  like  manner  manner  as  a  bargain  and'fale 
of  land  after  enrolment  is  good  from  the  time  of  its 
execution,  and  is  not  void  for  the  mean  time  until  enrol- 
ment.   Jf  it.  were  otherwife,  die  licence  would  derive 
it's  whole  e Ad  and  authority  from  the  archbiihop,  not 
from  the  bilhop,  which  is  not  the  intention  of  the  ftatutes. 
The  enquiries  to  be  conduced  by  the  archbiihop  or  his 
commiffioners  may  occupy  confiderable  time.    The  in- 
cumbent cannot  accelerate .  their  proceedings,  and  in 
•what  a  fituation  is  he  left,  if  he  has  no  protection  from 
his  licence  until  they  have  completed  their  enquiries ! 
The  ftatute  54  G.  3.  c  54.  requires  no  regiftration  of  the 
• allowance  by  the  archbiihop, 

m 

Gibbs  C.  J.    The  objea  of  the  aft  was  to  relieve 

-  clergymen  who  were  entitled  to  thofe  excufes  which 

the  legiflaturt  had  given  for  non-refidence,  and  who 

might  have  procured  difpenfations  for  non-refidence,  but 

;  had  not  procured  them  5  and  it  was  intended  to  'relieve 

them  by  permitting  them  now  to  obtain  a  licence  from 

,  the  bilhop,  if  he  would  annex  thereto  a  certificate,  -  that 

if  they  had  fooner  applied  the  licence  would  have  ben 

granted.  Itis  find  herethat  though the  licence  was  obtained 

and 


WEIGHT 
V. 


tnereor,  yet  it  was  01  tnat  tort  wtucn  was  a*  ram 
without  an  additional  allowance  by  thfe  archbHtap  to 
£amb,  dci     give  it  validity ;  and  it  is  obje&ed  that  fuch  attuwsct 
*    was  not  obtained  before  the  ift  of  July  1814.    If  w 
find  in  die  ad  that  this  is  required  to  be  done  withb 
that  period,  we  muft  decide  in  favour  of  the  objection;  it 
we  do  not  find  it  prescribed  by  the  ad,  it  feems  that  k 
is  not  neceflary  that  it  fhould  be  done  within  the  lie 
time.     There  is  this  additional  reafon  for  that  conftrnc- 
tion  %  it  is  reafonabl*  not  only  that  a  longer  period  fiould 
be  granted  for  getting  both  the  licence  and  die  arcb- 
htfhop's  allowance  than  for  merely  getting  the  licence, 
for  which  alone  time  is  given  to  ift  July  18141  bat  it 
is  probable  that  for  obtaining  the  licence  and  getting  die 
archbUbop's  allowance  too,  nlore  than  doable  the  tin? ' 
would  be  neceflary :  this  is  not,  however*  a  circuntfbnce 
on  which  the  Court  can  rely,  but  we  may  call  it  in  aid. 
We  muft  decide  on  the  words  of  the  a£L    The  wenb 
are  thefe:  all  licences  which  (hall  have  been  granted 
or  (bail  be  granted  on  or  before  the  ift  day  of  Jalj 
18 14,  by  any  archbifhip  or  bifliop,  under  and  fafcjetf  to 
the  provifions  of  the  43  G.  3.,  and  upon  wJacfa  t&e  a*cb- 
bifhop  or  biihop  granting  the  fame   {hail  certify  as 
therein  mentioned,  {hall  be  deemed  and  taken  to  be 
good  and  valid  as  licences  under  the  laid  recited  aft 
43  G.  3.  from,  and  for,  and  during  the  periods  fpeexfied 
in  fuch  certificates  refpeflively,  as  fulJy  and  effectually 
as  if  licences  had  been  duly  granted  at  and  for  fuch  pe* 
riodj  and  had  been  duly  regiitered,  and  all  the  providers 
of  the  fa  id  fir  it  recited  a£t  in  relation  thereto  duJj  cl> 
ferved.     It   is   to  be  remarked  that  this  claufe  in  the 
aft  fpeaks  of  nothing  but  the  licence  ;  it  limits  no  time 
to  any  further  proceedings :  if,  therefore,  the  licence 
be  obtained  in  due  time,  though  the  allowance  be  cot 
obtained  till  a  further  period,  it  muft  be  deemed  efc- 

teil 
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l*al.    If  no  allowance  be.  ever  obtained,  the  licence  cm 

never  be  deemed  effe&ual,  nor  can  give  the  party  the 

relief  he  prays  for,  but  from  >nd  after  the  allowance  we 

think  that  the  licence  and  certificate  are  rendered  effec-     Lamb,  Clerk^ 

toal,  and  that  she  party  Ss  entitled  to  this  reltef. 

.  .     .  Rule  abfeljit* 


D Alton,  Demandant;  Greg,  Tenant. 

VLOSSET  Serjt.  moved  to  mfert  in  a  recovery  of  the      Antient  reco- 
rd year  of  Queen  Anney fextam partem  pnftur*  pro  Hon-  yvpfm  not  amended 
aginta  befliis  after  the  words  ducentas  acras  jampnorvm  p^mifes^thout 
ft  brutrty  and  before  the  words  communiam  poftura  pfo  proof  of  feifin  of 
cmmmodis  tefiiii.    The  deed  to  lead  the  ufes  conveyed  J^^SSSl?1 
all  that  and  thofe  the  parts,  purparties,  and  {hares  of  at  the  time  of  the 
Elizabeth  Bateman    in  the   manor    of  Middleton,    &c.  *ecoTery,  and  in- 
TMoffet  produced  affidavits  of  perfons  who  had  been  te-  ^J^*    ** 
bants  of  the  manor  for  70  years,  that  the  owners  of  this 
eftate  had  during  all  that  time  enjoyed  90  out  of  136 
cattle-gates,  which  exifted  in  a  certain  meadow.    The 
manor  appeared  to  have  been  enjoyed  in  6th  parts  at  > 

tKat  time,  as  it  now  was.  The  only  queftion  was,  whe- 
ther this  property  was  intended  to  be  embraced  by  the 
recovery.  The  words  of  the  deed  to  lead  the  ufes  were 
large  enough  to  pafs  diem,  if  they  were  intended  to 
fcafe. 

The  Court  held  this  was  inefficient ;  all  that  the  ap-         , 
plicant  urged,  was,  that  there  were  words  in  the  deed 
fufficient    to    carry   thefe    cattle-gates,   fuppofing   the 
vouchees  were  then  feifed  of  them,  but  there  had  been 
so  proof  (hewn  that  they  were  then  feifed  thereof:  they 

might 


i8i4-         might  tare  been  parcnaiea  ine  new  yew  ma  u*  * 
*-    rm   *       covery  fuffered. 
BeSSX&c       I^Cwr/refufedAenikv  } 

2W^&  then  moved  to  amend  .this  tecpffiy,  ty% 
ftituting  300  for  100  acres  of  lapd  v^MiW*  « 
4  r^rdw,    The  deed  to  lead  the  nfes  mem^oed  .4? 

eftate  to  contain  482  acres,  little  more  or  let,  wife 
recovery  comprized  only  100  acres  of  bad,  100  acwof 
meadow,  xoo  acres  of  pafture,  and  309  to*  dim 

and  heath.  -•   • 

fist* 

JJ^l*  then  moved  to  amend  a  finefcfcwliakj^ 

1759,  by  inferting  therein-  the  cattle-gates  Awe  *cfc 

tioned.    His  evidence  of  feifin  went  back  fef*F* 

beyond  that  period* 

* 

'  The  Court  ruled  that  he  mull  hate  an  afflarit  ' 
the  intent  of  the  parties  to  pais  them*  apd>^* 
(hew  that   they  were  feifed  in  tail  flf:A*.]l** 
fame  title  as  the  other  premife*.    ^-^JJJ 
preceding  deed,  containing  a  prior  conflp0* 
cattle-gates  to  the  tenant  in  toil,  it.ff&$*:    • 
could  (hew   by-  earlier  deeds  that  Ac  taant  ■ 
bad  the  cattle-gates,  and  that  the  deed  to  led  * 
bad  words  enough  to  pafs  the  whole,  pe*»P» tw* 
extend  even  to  the  other  recoveries. 

RoleieW* 


Brandbr  v.  Pbnleaze.  J**  **  , 

£)£jj£  ISfcrlt.  moved  for  an  attachment   for  non-      TfceComtwffi 
i;  not  mfar  pertotul 

"*     performance  of  an  awatd  which  had  been  thus  ferrkeof  ta 

(erred  on  the  Defendant.    A  perfon  infWled  by  the  awwd  to  bring  a 

Plaintiff  to  apply  for  the  money  awarded,  called  at  the  ^^umto  C0B" 

defendant's  houfe,  and  delivered  to  a  maid  fervant,  who 

fSitflier  maftef  war  not  at  home,  a  copy  of  the  award,  of 

the  warrant  of  attorney  empowering  the  applicant  tor 

receive  the  fum,  and  a  note  containing  his  demand* 

The  fervant  went  up  flairs  with  thefe,  and  returned  with 

an  anfwef  that  the  Defendant's  attorney  would  be  there  on 

die  following  day,  and  would  give  an  anfwer.     Another 

(ervatit  ilated^that  die  Defendant  then  was,  and  for  fome 

time  had  been  confined  to  his  chamber  by  gout,  which 

the  deponent  believed  to  be  true. 


TteCaortiicldi  that  fince  there  was  no  evidence  of  an 
acknowledgment  by  the  Defendant  that  the  award  haft 
dome  to  his  hands,  they  could  not  even  from  thefe 
fttong  Jaflks  ifaftr  it,  for  the  purpofeof  placing  him  in 
contempt,  and  tbty 

Refufed  the  rule. 


I0T4* 


Nov.  %$. 


The  Court  will 

not  amend  a  cle* 
rical  error  in  the 
fpelKng  of  the 
Plaintiff's  name 
in  the  bail-piece, 
without  the  eon- 
fent  of  the  baiL 
Tarbart  for 
Tabart  it  a  fatal 
variance. 


Bingham  and  Others,  Affignecar  of  Binjaxik 
Tabart,  a  Bankrupt,  v.  Dickie. 

rPHE  Plaintiffs  by  their  proper  defcription  fori  oat  1 
writ  againft  the  Defendant.  The  Sheriff  of  da* 
made  a  warrant  to  his  officer  to  arrefl  tie  Deftndaot,  h 
which  he  ftyled  the  Plaintiffs  «  affigneesof B.Terkrt* 
under  which  warrant  the  Defendant  was  tako;  and 
both  in  the  bail-bond  and  bail-piece  which  nere  giren, 
the  name  was  called  Tarharf.  The  Piantifis  feed  oft 
the  bail-bond,  the  bail  pleaded  only  comperiat  dim. 

Stxphtrd,  Solicitor-General,  had  obtained  a  mfe  4 
that  the  bail-piece  might  be  amended  by  dunging 
Tmbart  to  Tab/itiy  and  that  a  rule  which  the  flaintifi 
had  obtained,  that  the  fheriff  ffiorfd  return  the  writ, 
might  be  fet  afide.  The  bail,  on  whom'the  rule «s 
ferved,  on  a  former  day  (hewed  caufe  ty  WSfljt* 
and  peremptoriJy  refufed  to  confent  to  the  amendment. 


Beft  Serjt.,  for  the  Plaintiffs,  endeavoured 
right  to  a  return  of  the  writ,  but  the  Court  held  it  would 
be  too  hard  on  the  flieriff,  and  made  that  part  of  the  ruJe 
abfolute  with  cofts ;  they  would  wiiiingly  aid  the  H 
againft  whom,  as  they  had  not  pleaded  m  jf /** 
judgment  muft  pafs  as  the  record  now  ftood,  W&* 
could  not  aid  them  untefs  the  bail  would  in  ttortara 
alfo  content  to  do  that  which  was  juft. 

On  this  rhy3  the  roll  being  in  court,  and  tt  apf*111 
that  the  bail  therein  were  put  in  at  the  ftjt  o/tbFk- 
tiffs  as  a%nees  of  B.  Tarbart,  upon  this  fail*  of  & 
record  the  Plaintiffs  had  judgment  upon  the  ifr* 
samptrmt  ad  diem* 
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■ /fa  44  Mf- 

IIS  was  an  a&ion  for  money  had  and  received!  and      An  attorney 

*    won  the  trial  of  the  caufc  before  Dumpier  J.  at  the  who. wa3  ^°  *»  m 
-  -  i  «         •  ^  *  *  auctioneer  received 

fori**  fummer  affizea  1 8 14,  it  appeared  to  have  been  a  depoGtonpro- 

hrought  under  the  following  circumftances.    The  De»  perty  which  he 

feitfant  was  employed  as  au&iqneer  and  folicitor  to  the  ^         vTr auc" 

afligneea  of  certain  bankrupts,  to  fell  by  au&ion  on  the  queries  raifed  on 

18th  of  March  1813  a  freehold  eftate.     Among  the  the  title,  and  be- 

fonditions  of  fale,  the  purchafer  was  immediately  to  pay  c°eared?^d^ver 

dowq  a  d^pofit  of  ten  per  ctntf  in  part  of  tfee  pnrchafe  the  depofit  to  his 

money.    The  Plaintiff,  who  occupied  the  eftate  for  a  PrinciPal-  c  ?n  » 
y  rjjft,  i  demand  of  the  de- 

term  which  expired  at  Lady  day  1814,  was  the  pur-  poQt  by  the  buyer, 

chafer  of  the  third  lot  at  the  price  of  1 1,260/.,  and  paid  to  he  anfwered,  that 
the  Defendant  1000/.  on  account  of  the  depofit,  and  duty,  wou^not^onfent 
The  abftraft  was  not  delivered  by  the  time  ftipulated,  to  return  it,  and 
but  was  received.    The  purchafer  requiring  fome  fur-  would  enforce  the 
r        1     .*    •  *    i.       .  1         v-  .  r       ./,     ,  r    contracl.     Held 

ther  elucidation  of  the  title,  which  was.  not  f  urmthed  fo  that  the  buyer 

promptly  as  to  fatisfy  him,  his  folicitor  on  the  21ft  of  might  recover  the 

March  1814  wrote  to  the  Defendant,  that  «  for  want  of  dc£flt  from  ** 

^  *  auctioneer  as  mo- 

rn title,  the  latter  would  be  pleafed  to  return  the  Plaintiff  ney  had  and  re- 

his  depofit  money  with  intereft,  and  that  he  the  folicitor  ceived  to  the  Plain- 
would  write  to  the  Plaintiff  to  prepare  to  quit  according  ttufc  tne  j^fe,^ 
to  the  Defendant's  notiqe,"  which  had*  been  ferved  on  ant,  as  attorney, 
the  Plaintiff  ir>  September  1813,  for  quitting  at  the  end  SS^tat 
*f  his  termor  paying  double  rent.    The  Defendant  on  completed  before 
the  23d  wrote  inanfwer,  that  "  he  was  dire&ed  by  the  ^pud©**  &* 
afiignees  to  inform  the  Plaintiff's  folicitor,  that  they  wei-e  ^^  j,e  milled  the, 
proceeding  with  the  title  to  the  eftate,  and  that  they  Plaintiff  to  fue 
would  not  confent  either  to  return' the  Plaintiff's  depofit  j^n^L™'  d 
or  to  let  him  off  hi%  purchafe."    The  Plaintiff  and  two  it  over, 
other  purchafers  on  28th  March  again  wrote,  announcing      /y  /&,„/>  /^  y 
their  «  determination  to,  abandon  their  contrafts,  and  "       ^°      /' 

required  a  re-payment  of  their  feveral  depofits  with 

intereft, 


Edwabsi 


On  the  30th  the  Defendant  wrote,  that  "heUU 
the  laft  mentioned  letter  before  the  affignees,  ib  di- 
nged him  to  &y,  that- they  would  not  return  the  depb, 
nor  fuller  the  Plaintiff  to  abandon  his  parcUe.  Tfy 
had  loft  no  time  in  procuring  anfwert  to  the  objefikos 
and  were  proceeding  to  complete  the  tide  u  6ft a 
poffible."  At  the  trial  die  Defendant  cotmW  did  not 
attempt  to  prove  that  the  title  had  been  perfedri  in 
time,  although  they  laid  it  would  fhortlj  be  made  pod, 
but  relied  on  the  I aft  that  the  Defendant  W  recmi 
no  notice  from  the  Plaintiff  not  to  pay  oier  tk  money, 
and  they  prored,  that  before  the  Plaintiffs  feftdauo! 
made  from  him  of  the  depofit,  he  had  pud  over  tk 
whole  of  it  to  the  affignees  who  were  his  pradphi  id 
they  contended  that  thereforethe  a&ion  couUnotoemaiB- 
tainedagainfthinu  Dampkr  J.  thought  thattbeDefend. 
ant  was  not  authorized  to  part  with  the  depofit,  what* 
•fflttft,  from  his  employment  as  fohcitor  for  the  renders, 
hate  known  long  before  he  paid  it  om,  thatthere  i« 
objections  to  the  title :  he  therefore  thought  the  63  of 
the  payment  over  did  not  proteft  the  Defendant;  I*  * 
obfenred  that  when  the  Defendant  anfwered  4eW*ft 
letters,  he  nerer  communicated  to  him  tie  63  that  j* 
tad  paid  over  the  depofit  to  his  principals)  tot  left  to 
under  the  impreffion  that  it  was  fttll  in  the  D**^' 
bands,  and  thereby  had  milled  the  Defendant  ai  * 
couraged  him  to  bring  the  prefent  a&ion,  and  ap**** 
ground,  if  there  were  no  other,  be  thought  tint  the 
Defendant  had  precluded  himfelf  from  now  *****  °° 
the  defence  that  he  had  paid  orer  the  money:  1* 
this  direafcu  the  jury  found  a  veidia  for  theft*** 

Lens  Serjt.  in  this  term  obtained  a  n*^*fej? 
the  Yerdia  and  hare  a  new  trial.  Hiecnnctafcn^ 
had  been  drawn  from  the  Defendant's  1*W>  *  * 


iff  f  ft*  f  xFtfT-tfirfi*  Tear  of  GEORGE  HI. 

tended}  w^uhwarranted,  for  there  was  nothing  in  theni 
inconifltent  with'  the  faft  of  the  Defendant's  having  paid 
o?e?'the  money,  they  rather  pointed  to  that  event  by 
atrfwering,  to  the  demand  made  on  himfelf,  that  the 
affignees'would  not  confcnt  to  return  it.  He  cited 
'Sadler  v.  Evans%  4  Burr.  1984-  for  Lord  Mansfield?*  doc- 
•frine,  who  kept^fclear  of  all  payments  to  third  perfons, 
hut  where  it  is  lb  a  known  ag£ritj  in  which  cafe  tile 
aftion  ought  to*  be  brought  again  ft  the  principal,  unlets 
in  fpecial  cafes,  asunder  notice,  or  maid  fide.  In  this 
cafe  there  had  neither  been  notice  or  mala  fides.  Buller 
*.  Harrifon,  2  Cowp.  565.  was  not  the  cafe  of  an  auc- 
tioneer.' If  an  auftioneer  is,  as  has  been  faid,  the  agent 
for  both  parries,  yet  he  is  the  agent  of  each  for  diffe- 
rent purpofes.  Though  the  purchafer  may  make  the 
auftioneer  his  agent  for  the  purpofe  of  Ggning  a  con- 
trad,  yet  the  auflioneer,  in  the  aft  of  receiving  the 
money,  is  agent  for  the  vendors  only,  not  for  the  pur- 
chafer :  the  purchafer  had  no  need  of  an  agent  for  him* 
felf,  to  whom  he  (hould  pay  the  depofit ;  he  might  as 
well  keep  the  money  in  his  own  pocket. 


*i? 


v.    .•*    .•* 
IJODJDiNCW 


Bejl  Serjt.  now  (hewed  caufe.  The  aftion  was  pro- 
perly brought  again  ft  the  Defendant,  who  was  both 
auflioneer  and  attorney  of  the  vendors.  The  Plaintiff 
would  have  had  great  difficulty  in  recovering  back  the 
depofit  from  the  affignees.  But  if  his  aft  ion  could  be 
fuftained  again  ft  them,  the  Defendant  ought  to  have 
apprized  the  Plaintiff  by  his  anfwer  that  the  money  had 
been  paid  over,  and  who  were  the  perfons  againft  whoqi 
the  aftion  was  to  be  brought.  In  Burrough  v#  Skinner  > 
5  Burr*  2639.,  ft  was  determined  that  an  auflioneer  wa.3 
a  mere  Stakeholder,  and  that  his  having  paid  over  the 
depofit  aftet  ^bjeflions  to  the  title  had  been  difclofed  to 
him,  was  hd  aiitwef  to  an  aftion  tp  recover  it  back. 
'the  prefent  cafe  is  Sill  ftrbnger  j  the  Defendant  necef- 

-Vot.V.  3K  firily 
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farily  knew,  on  account  of  his  being  concerned  if  fcfc 
citor,  the  defe&s  in  the  title,  and  therefore  ought  to 
have  retained  the  money,  at  lead,  till  hefaw'whetfcsthe 
title  could  be  perfe&ed. 


Lens,  in  fupport  of  his  rule,  admitted  that  he  felt  die 
weight  of  the  laft  cafe  cited,  but  urged  that  thePlaiflriff 
ought  to  have  inferred  from  the  letters  that  the  Defend- 
ant had  paid  over  the  money ;  or  at  lead  they  were  Ef- 
ficiently ambiguous  to  put  the  Plaintiff  00  mating  fa- 
ther inquiry  5  it  was  incumbent  on  him  to  prow  ereiy 
thing  neceffary  to  the  fuccefs  of  his  a&km,  and  it  vis 
his  fault  that  he  omitted  to  afcertain  the  fad.  Tfc  De- 
fendant did  not  deny  it,  or  in  any  way  delude  him.  ft 
was  a  very  important  queftiott,  whether  an  anffioneer 
was  to  retain  the  depofit  on  large  fales  while  tbetitfes 
are  making  out.    If  he,    as  auctioneer,  is  agent  for 
both  parties,  he   is  agent  for  the  two  dhtrfi  '**&*'> 
therefore,  unlefs  an  au&ioneer  is  in  a  ftrift  fesfe  ade- 
pofitary,  and  entitled  to  retain  the  money,  without  deter- 
mining at  whofe  rifle  it  is  held,  the  money  is  not  money 
had  and  received  to  the  ufe  of  the  Plaintiff.  It « not 
proved  in  this  cafe  that  there  had  been  anymore  in  the 
performance  of  the  conditions  of  fale  before  the  De- 
fendant had  parted  with  the  money ;  and  if  fo,  it  nerer 
was,  while  it  was  in  his  hands,  money  had  andrecaTw 
to  the  Plaintiff's  ufe:  for  it  was  not  originally  «ca*l 
,  by  him   to  the  Plaintiff's   ufe,  but  to  the  ufe  of  * 
affignees  :  and  if  the  condition  did  not  fail  whilebeheld 
the  money,  it  never  was  the  Plaintiff's  money  in  * 
Defendant's  hands.     The  circumftance  that  the  ftW- 
ant  was  attorney  for  the  vendors  makes  no  difeenff! 
fo  far  was  he  from  being  conufatit  of  a  defeQi*  &1,j 
he  even    now  contends  it  is  a  good  title*    Tw  » 
of  Burnugh  v.  Skinner  ftands  on  the  node*  of  W 
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ftAs  fal  the  title  being  given  to  the  au&ioneer  before  the  1614* 

tiioney  was  paid  over*     At  all  events,  the  caufe  ought 

tb~  be  fitbmitted  again  to  a  jury  to  inquire  whether  this 

was  an  acquiefcence  by  the  Defendant,  and  a  misleading 

of  the  Plaintiff,  which  was  not  diftin&ly  left  to  them  ; 

ajul  therefore  the.  Plaintiff  is  not  entitled  to  retain  his 

.  Gxbbs  C.  J.  .There  is  no  queftion  in  this  cafe,  but 
on  the  fingle  point,  whether  the  Defendant,  has  placed 
himfelf  out  of  the  reach  of  this  aftion,  by  having  paid 
over  this  money  to  his  principal.  It  is  not  difputed, 
but  that  the  Plaintiff  has  a  title  to  recover  back  his  den 
pofit  ;  but,  fays  the  Defendant,  he  ought  not  to  recover 
it  from  me,  becaufe  I  have  paid  over  the  money  to  my 
principal,  and  the  Plaintiff  may  fue  the  principal.  On. 
the  firft  of  the  two  grounds  which  Dampier  J.  took  at 
the  trial,  we  think,  the  a£Hon  is  maintainable.  I  do  not 
fay  that  the  cafe  in  5  Rprr.  is  not  maintainable  to  the  ut- 
moft  extent  to  which  it  goes,  but  it  is  not  neceflary  to  go  fo 
far  for  the  purpofes  of  the  prefent  aftion  :  for  this  Defend- 
ant is  the  attorney  to  the  vendors,  as  well  as  au&ioneer ; 
and  it  is  quite  clear  he  mud  have  known  that  the  title 
was  difputable  in  the  view  the  purchafer  had  of  it ;  for 
he  knew  no  anfwer  had  been  given  in  due  time  to  the 
queries  which  the  purchafer  had  made,  even  fuppofing 
that  a  fatisfadory  anfwer  could  be  thereafter  given.  In 
this  view  we  think  he  paid  the  money  over  in  his  own 
Wrong,  and  that  it  may  be  recovered  from  him  by  the 
Plaintiff. 

•  Heath  J.  I  am  of  the  fame  opinion.  It  is  admitted, 
if^xprefir  norke  had  been  given  to  the  Defendant  not  to 
pay  over  the  money,  an  a£Hon  would  have  lain.  The 
Defendant's  knowledge,  as  the  vendor's  attorney,  of 

*t:\ :  3K  a  doubts 


•a*  CASES  in  MICHAELMAS  TlRH 

18*4.  ^       doubts  which  had  been  ratfed  on  the  title,  isqtkk* 
to  exprefs  notice. 

Chambre  J.  I  am  of  the  fame  opinion.  ThisisK* 
an  abfolute  payment  by  the  Plaintiff  to  the  Defend 
as  the  vendors'  agent,  but  a  conditional  payment;  or, 
as  it  is  more  properly  called,  a  depofif.  The  Defendant 
receives  it,  knowing  the  condition,  that  there  ihoiikl  be 
a  good  title';  and  he  knows  that  that  condition  b  no: 
performed :  he  neverthelefs  takes  on  himfctf,  with  tfc 
knowledge,  to  pay  over  the  money,  whiA  Ik  was  nor 
warranted  in  doing;  and  therefore  die  jdgmentnwft 
be  for  the  Plaintiff*  I  think  the  direfiioa  of  ike  learned 
Judge  was  right  throughout. 

Dallas  J.  I  wifh  diftin&ly  to  guard  againft  Wfl{ 
what  is  the  duty  of  an  au£ttoneer  in  any  other  cafe;  but 
vpon  this  cafe  I  am  quite  clear  that  the  Defeodantn^ 
not  to  have  paid  over  the  depofit,  and  that  the  Flaatf 
»  entitled  to  recover. 


Nov.  *s.  Dunbar  v.  Hitchcock. 

If  a  Defendant,  fHE  Plaintiff  declared  for  an  affault  and  falfe  bp&- 
for  whom  a  *er-  mcnt  for  aaa£  done  v     tha  Defendant,  wlw^5 

diet  Has  been  *  .     a 

found,  and  treble    fuperior  officer  in  a  militia  regiment,  under  colow  » 
colls  have  been 

taxed  on  the  H 

judge's  certificate  under  the  mutiny  ad,  enters  up  judgment  fort  certain  ftn mJ?\ 
cofts  without  (hewing  on  the  record  how  he  is  entitled  to  treble  cofts,  the  Cosrt  wll 
after  error  brought  amend  the  judgment  by  ftriking  out  the  word  treble*  kraog** 
judgment  for  that  fum  for  cofts.  ^-rAtto 

And  fem6U  that  inafinuch  as  double  or  treble  cofts  are  a  meafure  of  c*"j**L 
for  a  fuppofed  oppreffion  of  the  Plaintiff  in  firing,  a  judgment  fnr  tntf*  cow 
does  not  ft* won  the  record  a  tide  thereto,  is  erroneous* 
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4ifcrpline.  The  Defendant  pleaded  the  general  iffue, 
and  gave  the  fpecial  matter  in  evidence  under  the  mutiny 
*&,  and  obtained  a  verdict 5  upon  which  Mansfield  C.  J. 
certified  to  entitle  him  to  treble  cofts;  which  having 
.  thereopon  been  taxed,  the  Defendant,  without  enter- 
ing any  4ugg£ftion,  or  taking  any  notice  of  the  certificate 
pr  fpecial  matter  on  the  record,  entered  up  judgment 
«  for -treble  cofts."  The  Plaintiff  had  brought  error  in 
the  Court  of  King's  Bench,  and  the  judgment  being  there 
■affirmed  without  argument,  he  had  brought  a  writ  of 
error  in  parliament,  and  afligned  for  error,  that  it  did  not 
appear  by  the  judgment  why,  or  for  what  reafon,  it  was 
confidered  by  the  Court  below,  that  th£  Defendant 
ihould  recover  again  ft  the  Plaintiff*  his  damages  by  reafon 
of  the  premifes,  to  wit,  an  hundred  arid  twenty-three 
pounds  fix  fliillings,  by  the  difcretion  of  the  juftices  therp 
to  the  Defendant,  at  his  requeft,  for  his  treble  cofts  and 
charges,  by  him  in  that  behalf  fuftained,  according  to  the 
form  of  the  ftatute  in  that  cafe  made  and  provided,  by 
the  faid  Court  adjudged  ;  and  alfo  that,  for  ought  that 
in  and  by  the  record  of  that  judgment,  and  the  proceed- 
ings thereon,  appeared  to  the  contrary  thereof,  the  juftices 
had  not  any  difcretion  for  fo  adjudging  treble  cofts  to  the 
Defendant,  Lens  Serjt.,  for  the  Defendant  in  error, 
having  obtained  a  rule  ttjfi  to  amend  this  judgment,  by 
Ariking  out  the  word  treble,  fo  that  it  fliould  Hand  as  a 
judgment  for  "  iz6l.  6*.  cofts"  only, 


*2f 
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Pell  Serjt.  on  this  day  fliewed  caufe.  This  was  not 
within  the  ftatutes  of  amendments,  which  extend  only 
to  matters  of  form  5  this  was  matter  of  fubftance.  All 
the  cafes  of  amendments  were  on  mifprifions  of  the  clerk. 
And  there  has  been  fomething  on  a  preceding  part  of  the 
record  to  amend  by.  In  Green  v.  Rennet)  1  T.  R.  783. 
this  is  laid  down,  and  Robinfon  v.  Rayfey,  1  Burr.  3 16.  is 
cited  3  and  the  diftin&ion  is  there  taken  between  amend- 

3K3  ing 
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was  diftin&ly  the  a&  of  the  party.  This  is  no  orber- 
wife  a  mifprifion  than  as  it  is  the  efieft  of  Ac  Defcatont 
not  knowing  how  his  judgment  ought  to  be  entered,  nd 
not  confulting  thofe  who  could  inform  him :  that  is  not 
fuch  a  miftake  as  the  ftatute  provides  for.  Theprece- 
dents  all  (hew  a  ground  apparent  on  the  judgment  for 
granting  treble  cofts,  either  by  affidavit,  certificate,  or 
fuggeftion.  As  in  9  Wentiv.  171.  Ttdd's  Fms,  rid 
f-39-/75- 

Lens,  contrh.     There  are  two  modes  of  entering  judg- 
ment in  cafes  where  the  Defendant  is  entitled  todouUe 
or  treble  cofts  :  ift,  by  fuggeftion,  or  a?erment  on  the 
roll  of  certificate,  or  affidavit,  which  b  well,  bntisHX 
necefiary  :  2dly,  by  fimply  expreffing  that  thejodgmeitt 
is  for  a  certain  fum  of  cofts,  without  calling  then  double 
or  treble  cofts.     The  amount  is  afcertainedbytbepo- 
thonotary,  who  proceeds  according  to  the  ftatute,  who 
direfts  the  mode  of  computation,  by  acorre&  nfobeinf; 
guided  by  affidavit  or  certificate,  and  when  be  ias  in- 
formed the  confeience  of  the  Court,  they  are  warranted 
in  giving  judgment  for  the  fum  allowed,  na/ertfie  deno- 
mination of  cofts.     This  pra&ice  has  been  diftinffij  »• 
cognized  by  this  Court  in  the  cafe  of  Fiaty*  *** 
ante,  i.  a  10.,  where  they  held  that  if  the  PlainriffcodM 
not  controvert  the  faft,  that  the  nature  of  the  defence 
was  fuch  as  entitled  the  Defendant  to  douHe  cofo  * tf 
was  not  neceffary  that  the  judgment  ihoald  fpecify m:Te 
than  that  a  certain  fum  was  allowed  for  cofts*  aiw 
all  would  be  right."     The  prothonotary  in  this  ok  W 
a  fufficient  direction  to  guide  him,  in  &*  €a^M  C 
the  Judge  who  tried  the  caufe. 

Gibbs  C,  J.     With  the  information  we  now  b*« 
certainly  cannot  grant  this  rule.    The  common  fa 
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judgment  is,  that  the  Defendant  recover  a  certain  fum 
for  his  cofts-by,  him  fuftained  in  and  about  the  defending 
the  a&ion. .  It  is  fuppofe4  by  the  law,  that  the  meafure 
of  tbofe  cofts  allowed  by  the  officer  of  the  court  is  a  full 
indemnity  for  the  ezpences  the  Defendant  has  incurred. 
If  an  a&  of  parliament  fays,  that  in  certain  a£tions  the 
•judge  Hull  certify ,  and  the  Defendant  (hall  have  double 
or  treble  cofts,  it  gives  a  compenfation  for  a  fuppofed 
opprefEon  committed  by  the  Plaintiff  in  bringing  the 
a&ion.  Thpfe  cofts  are  fuppofed  to  be  more  than  what 
the  Defendant  has  fuftained  by  defending  the  a&ion  :  ht 
receives  what  he  has  expended,  and  he  has  befides  a  com- 
penfation, the  meafure  of  which  is  a  multiple  of  the  cofts 
incurred  by  him  in  his  defence,  but  that  compenfation  is 
not  the  cofts  incurred  in  defending  the  a&ion.  Many 
forms  of  judgment  are  ftated,  but  no  inftance  is  given 
of  a  judgment  which  is  fb  entered  in  blank,  where  treble 
cofts  have  been  taxed ;  and  it  feems  to  irffe  that  there 
ought  to  be  a  different  judgment  when  thofe  treble  cofts 
are  to  be  taxed.  The  error  therefore  in  this  judgment 
is,  not  the  inferting  the  fuperfluous  word  treble  before 
the  word  cofts ;  but  it  is  a  fubftantial  omiffion  of  all 
that  allegation  which  ought  to  appear  on  the  record,  to 
warrant  the  fubfequent  entry  of  judgment  for  treble 
cofts.  We  cannot  fay  this  is  a  mifpriGon  of  the  clerk, 
but  it  is  a  fubftantial  omiffion,  and  therefore  the  rule  for 

the  amendment  mult  be 

Discharged. 
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(IN  THE  EXCHEQUER-CHAMBER.) 
Bazett  v.  Meyer,  Survivor  of  Simeon. 


A  neutral  in-  HTHIS  was  a  writ  of  error  brought  to  reverfe  a  judg* 
foring  againft  all  nient  of  the  Court  of  King's  Bench.     Simesn  amd 

rife  until Ifcfely  Qrf  j       ,       j^  ^  ^  &/w  Thc  p^fe 

warchoufcd  in  *  .  . 

thewarehoufe  of  below  declared  upon  two  feveral  policies  of  infimnce 

the  confignee,  an  eflfe&ed  by  themfelves,  as  well  in  their  own  names,  as  for 
adventure  in  fur-  .  ♦      ,  »  <-    ««        *  i  r 

thennce  of  the  an"  in  *"e  nainc  an"  names  of  all  and  every  other  penoii 

objects  of  Britijk  to  whom  the  fame  did  or  might  appertain  in  part  or  a 

XSS^H  T"  aU'  at  and  fTOm  L°nAm  t0  any  P°n  °r  P0Its  b  tbc  **■"* 

againft  confifca-  or  Gulph  of  Finland)  backwards  and  forwards,  with  liberty 

tion  by  the  a<ft  of  to  touch,  (lay,  difcharge  and  unload  her  cargo,  and  Hau- 
nts own  govern-  _  .     .    ,  ,  ^ .  — , 
ment  under  the  ^P.1*  by  ^7  other  veffel  or  veffels  at  anT  P°n  OT  P0** 
Berlin  and  MUan  in  Sweden 3  to  wait  for  orders  and  for  any  purpofes  *hat- 


dfcntet» 


foever  at  or  off  any  ports  or  places,  and  to  return  and 
difcharge  at  any  port  or  ports,  to  carry  and  exchange 
Simulated  papers  and  clearances,  to  feek,  join,  and  ex- 
change convoys,  and  including  the  riflts  of  craft,  and 
until  fafely  warehoufed  in  the  warehoufe  of  tbe  con- 
fignee at  the  final  port  or  place  of  difcharge,  upon  any 
kind  of  goods  by  the  Sophia,  as  ineereft  might  appear,  or 
as  might  be  declared  and  valued  thereafter,  the  valuation 
being  wknefled  by  two  underwriters,  to  be  deemed  faffi- 
cient,  the  insurers  to  pay  average  on  each  fpecies  of  mer- 
chandize, on  each  feparate  intereft,  on  each  valuation, 
not  lefs  than  800/.  on  each  fliipment,  and  on  each  pack- 
age of  manufactured  goods,  and  in  cafe  of  partial  Jofi, 
the  average  to  be  adjufted  by  making  the  proceeds,  de- 
ducing duties,  freight,  and  charges,  the  bafis  of  contribu- 
tion, at  40  guineas  per  cent,  to  return  io£  percent,  for 
arrival,  or  40/.  per  cent,  for  fhort  intereft,  unlefs  the  flup 
(bould  be  ftranded j  and  it  was  declared  that  the  mfor- 

1*1  am 
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ance  thereby  made  was  againft  all  rifles,  that  in  cafe  of  1814. 

lofs,  capture,  feizure,  or  detention,  the  infurers  were  to 
pay  a  lofa  in  two  months  after  notification  thereof*  with- 
out 'waiting  for  official  documents  or  condemnation,  and 
that  the  goods  thereby  infured  were  warranted  free  from 
Britijb  condemnation,  but  not  from  any  other  confe- 
rences jo£  Britijb  detention.  The  Plaintiffs  in  the  de- 
claration on  the  firft  policy  averred  intereft  in  E.  F$n 
Braunfweigh  jun.,  Son,  and  Co.,  and  /.  (?.  Dretvfixuere : 
that  on  6th  Novembtr  the  (hip,  with  the  goods  on  board 
her,  was,  near  Colberg,  forcibly  feized,  taken,  arretted,  and 
detained  by  perfons  exercifing  the  powers  of  government, 
and  that  the  goods  were  then  and  there,  but  not  by  Britijb 
condemnation,  fequeftered,  confifcated,  and  wholly  loft. 
Upon  the  fecond  policy  the  intereft  was  averred  in  the 
Defendants  in  error.  A  fpecial  verdift  was  found, 
ftating  in  fubftance  that  the  Defendants  in  error  being 
Britijb  fubje&s  and  merchants  redding  in  London,  there 
purchafed  and  (hipped  on  board  the  Sophia  the  goods  by 
the  orders  and  upon  the  account  and  rifles  of  Prujftan 
fubje&s,  refidents  at  Colberg  in  Pruflia*  in  whom  the  in- 
tereft was  averred,  and  to  whom  the  Defendants  in  error 
configned  them  $  that  on  29th  September  1 8 1  o  the  Defend- 
ants in  error  obtained  an  order  of  council,  and  a  licence 
thereupon,  figned  by  a  principal  Secretary  of  ftate,  granted 
"  upon  the. petition  of  Meffrs.  Simeon  and  Co.  on  behalf 
of  themfehres  and  others,  permitting  them  to  load  and 
export  on  board  the  Sophia,  bearing  any  flag  except  the 
French  a  cargo  of  reflated  and  prize  goods,  bridles* 
manufactured  goods,  and  foreign  colonial  produce,  Eafi 
Mia  goods,  and  fuch  goods  as  were  permitted  by  law  to 
be  exported,  (except  hemp),  from  London  to  any  port  in 
the  Baltic  not  blockaded,  with  liberty  to  touch  at  the 
ports  in  Sweden  for  orders  and  clearances,  and  to  return 
in  ballad  to  any  port  in  Great  Britain,  though  the  accon*- 
panyiftg  documents  might  repreftat  her  dedication  to 

any 
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perty  might  appear  to  belong/'  with  the  ufasd  proviJb  hi 
indorsing  the  time  of  clearance  on  the  licence.    The 
ihip,  with  goods  on  board,  conformably  to  the  abort 
order  and  licence,  which  was  duly  indorfed,  on  idch  Oc- 
tober 1840,  failed  from  London  for  Co&rgy  a  port  in  tk 
Baltic,  within  the  Prujian  dominions,  not  blockaded* 
bearing  the  8wedijb  flag,  and  carrying  fimulated  papers 
and  clearance*,  which  imported  that  (he  bad  failed  with 
her  cargo  from  Gottenburgb  in  S  widen;  the  Jhip  and  goods 
haying  on  the  6th  November  arrived  near  CoMerg9  were 
there  forcibly  feized,  taken,  arretted,  and  detained,  by 
certain  perfons,  exercifing  the  powers  of  government  in 
Pruflia,  and  the  goods,  not  having  been  either  condemned 
or  detained  by  the  Britifb,  were  on  29th  Jmmarj  \%u 
fequeftrated,  confifeated,  and  loft  to  the  pasties  infierefted 
therein,  fo  being  Prujjian  fkbje£b,  domiciled  in  Prmffih 
by  an  a£k  of  condemnation  at  Berlin  in  Prufie,  figned  by 
the  members  of  the  Royal  Prujjian  immediate  OMnmiffm 
appointed  by  the  King  of  Prvffia  for  the1  executions  of 
arrefts  laid  on  colonial  produce,  dated  29th  JfaociJlii, 
and  which  aft  ftated,  that  the  King  of  Prnffia  bang 
acceded  to  the  continental  fyftem,  adopted  by  Frame*  and 
to  that  end  caufed  it  to  be  made  known,  that  in  pvfo- 
ance  of  the  principles  of  that  fyftem  for  ftoppmg  the 
trade  with  England,  her  colonies,  and  allies,  all  calami 
produce  arriving  by  fea  in  the  Pruffian  ftates  was,  vih- 
out  examination  as  to  their  origin,  to  be  confidered  as 
belonging  to  the  Englijb  trade,  and  immediately  to  be 
delivered  over  to  the  Fifcus,  unlefs  convincing  ptocfc 
were  produced  immediately  on  arrival  of  die  (hip,  ejtker 
by  the  captain,  or  the  owner  of  die  cargo,  or  any  body 
elfe,  that  the  goods  were  introduced  either  in  confcquence 
of  a  licence  granted  by  the  French  authorities,  or  as  prias 
made  in  (hips  belonging  to  the  crown  of  England* be 
fubje&s,  and  that  thefe  conditions  could twt  be-compfcd 

in 
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in  regard  to  the  cargo  of  colonial  produce  arrived  at  Col- 
ierg  in  November  1810,  witb  the  Sophia,  die  cargo  of  colo- 
nial produce  of  the  Sophia  wa#  thereby  adjudged  to  the  Fifi 
«w,  to  be,  agreeably  to  the  exifting  agreements,  immedi- 
ately transferred  to  the  French  authorities.  That  the  Plain* 
tiff  in  error  had  notice  of  the  failing  of  the  (hip  with  the' 
goods  on  board  her,  and  of  the  feizure  and  lofs  of  the  goods, 
«nd  was  requefted  to  pay  the  fums  infured  by  him.  That 
on  -25th  November  1807  an  order  of  the  king  in 'council 
was  made  and  publiflied  in  the  London  Gazette  and  other- 
"wife,  whereby  his  jnajefty,  taking  into  confederation  the 
circumftances  under  which  PruffiannA  Lubeck  had  been 
compelled  to  (hut  their  ports  agaioft  Britijb  (hips  and 
goods,  ordered  that  all  fliips  and  goods  belonging  to 
Pru//taf  which  might  have  been  feized  fubfequent  to  his 
majefty's  order  of  19th  November  1806,  and  were  then 
detained  in  the  ports  of  this  kingdom,  and  elfewhere,  and 
all  flitpa  and  goods  belonging  to  die  inhabitants  of  Lubech 
which  were  fo  detained,  (hould  be  reftored,  upon-  being 
pronounced  by  the  High  Court  of  Admiralty,  or  any 
Court  «of  Vice* Admiralty,  in  which  they  had  been  or 
might  be  proceeded  againft,  to  belong  te  fubjefts  and 
inhabitants  of  Pruffia  or  Lubeck,    and   not  otherwife 
liable  to  confifcation  5  and  that  fuch  (hips  and  goods 
(hould  be  permitted  to  proceed  to  any  neutral  port,  or  to 
thoport  to  which  they  (hould  refpe&ively  belong:  and 
further,  that  the  (hips  and  goods  belonging  to  Pruffia 
;  or  Lubeck  (hould  not,  until  further  orders,  be  liable  to 
detention,  provided  fuch  (hips  and  goods  (hould  be  trad- 
ing to  or  from  any  port  of  this  kingdom,  or  between 
neutral  port  and  neutral  port,  or  from  any  .port  of  his 
majefty's  allies,  and  proceeding  direft  to  the  ports  fpeci- 
fied  in  their  refpe&ive  clearances.    That  before  and  at 
:  the  time  of  effe&ing  the  policies,  all  dired  commerce 
between  Great  Britain  2nd  the  Several  ports  in  the  Baltic 
.  and  Gulph  of  Finland  had  been  and  was  prohibited  by 

the 
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the  rtfpeftive  powers  pofiefltag  ports  therein,  1m*  tfe* 
notwithstanding  fuch  prohibition,  an  exten&ve  coowerce 
had  during  all  that  time  been,  and  was,  conftantly  car- 
ried on  between  fuch  ports  and  Gnat  Britain,  by  bobs 
of  emulated  papers  and  clearances,  importing  that  At 
veflels  and  their  cargoes,  (really  (ailing  from  Greet  Br> 
tain,)  had  failed  from  other  ports,  and  with  licence* 
from  (be  Britijb  government :  that  fuch  courfe  of  carry- 
ing on  commerce  with  the  ports  of  the  Baltic  and  G&'pb 
of  Finland  was  well  known  to,  and  understood  by  and 
amongft  the  merchants  and  underwriters,  and  tfceir 
agents,  before  and  at  the  time  when  thefe  policies  were 
effe&ed.  The  Court  of  Sling's  Bench  gave  judgment 
for  the  now  Defendant  in  error.  The  Plaintiff  in  enor 
affigned  the  general  errors. 

This  cafe,  was  firft  called  on  for  argument  oa  a  former 
day  in  this  term,  when  the  Court,    considering  it  as 
difpofed  of  by  their  judgment  in  the  cafe  of  FBnii  v. 
Scott  in  the  laft  term,  a*U>  674.  were  about  to  pro* 
nounce  j  udgment  without  hearing  any  argument.    Nnss» 
ham%  for  the  Plaintiff  in  error,  ftated,  that  there  was  a 
material  diftin&ion  between  this,  which  was  die  cafe  of 
a  neutral  Prujjian,  who  could  not   be  legalized  by  a 
licence  difpenfing  with  the  belligerent  d&btBties,  and 
that  of  a  licenfed  alien  enemy,  upon  which  point  foWy, 
he  conceived  that  their  judgment  in  Flinit  v.  Scstt  had 
retted,  and  that  it  in  no  degree  trenched  on  the  dec- 
trine  that  an  aflured  could  not  recover  for  a  lot  occa- 
fioned  by  the  aft  of  his  own  ftate.    The  Court  had 
in  that  judgment  founded  themfelves  on  the  do&rines 
of  Ufyaricha  v.  Noble,  13  Eafl,  333*,  that  the  licence  Con- 
verted an  alien  enemy  to  an  alien  friend ;  which,  with 
this  diftinftion,  were  not  inconfiftent  with  the  other  pic 
poGtion.     Carr,  who  had  argued  that  cafe,  and  was  of 
counfel  in  the  cafe  of  Flindtr.  Reid  in  error,  now  (had- 
ing next  for  argument*  concurred  in  the  concluding  par 
of  this  ft  ate  m  en  L 
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Thomson  C.  B.      This,  was  precifely  one  of   the         i8t4» 
points  difpofed  of  in  the  cafe  of  FUndt  v.  Scott,  that  the  -~f 

Iofs  was  by  the  a&  of  the  country  of  the  affured.     I  Va 

Very  imperfe&ly  expreffed  myfelf  in  that  judgment,  if 
I  did  not  exprefs  that,  which  the  whole  Court  certainly 
decided,  unlefs  I  mifunderftood  them,  that  it  was  no 
objection  to  the  Plaintiff's  recovery  that  the  lofs  happened 
by  the  aft  of  the  country  of  the  affured.  It  was  argued 
on,  and  the  Court  certainly  took  it  ipto  their  confider- 
ation,  and  we  cannot  hear  it  argued  again  now.  It 
poffibly  may  happen  that  the  Court  of  King's  Bench  have 
given  judgment  below  for  the  Plaintiff  in  this  a&ion,  on 
a  different  ground,  but  the  fads  fupport  the  judgment 
upon  our  reafons. 

Newnham  expreffed  a  wifh  to  be  heard  in  fupport  of 
the  do&rines  of  Conway  v.  Gray,  xo  Eajl,  543.  and 
Touting  v.  Hubbard,  3  Bo/.  fcf  Pull.  291.,  to  which  the 
Court  on  a  fubfequent  day  affented. . 

Newnham  on  this  day  was  heard  for  the  Plaintiff  in 

error.    The  principle  that  every  fubje£t  is  confenting  to 

the  a&s  of  his  own  ftate,  is  bid  down  in  the  earlieft 

books  of  our  law,  not  only  as  a  general  rule  of  political 

obedience,  but  in  the  moft  exprefs  manner  annulling 

private  contra&s  between  man  and  man,  Prior  of  Cafllt 

Acre  v.  Dean  ef  St.  Stephens,  at  J£*  7,  1.  a.  b.      The 

prior  had  an  annuity,  out  of  a  parfonage  appropriate  tp 

an  alien  priory,  whiph  by  an  a£t  of  parliament,  2  Hen.  5. 

-was  given  to  the  king  (in  the  fame  manner  as  the  prior 

had  it).   The  king  granted  it  to  the  Dean  of  St.  Stephens, 

and  the  queftion  was,  if  the  annuity  was  gone.    Vavafor  J. 

fa4d,4*.,  "Itieems  to  me  that  this  annuity  is, utterly  extinA 

by  the  a£fc  of  parliament,  and  this  is  the  caufe  :   he  who 

had  the  annuity  is  a  party  to  that  ad  :    then  though  he 

tad  right  before  by  tbe  gift  of  the  annuity,  yet  by  that 

aft, 
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roptcy,  and  that  the  (urn  became  dme  *kfti  i 
nptcy.     Lord  Mansfield r  G.  J.  ,  TV  h^nta»pt!t A*  * 
v*fte4  in  the  affigneee  by  a St  of  parliaments  imre^saft 
sfient  (hall  be  prefumed  to  aft  aft  of  parhameot.  ~.  Jfad 
hi  Milk  v>  Auriol)  ibid,  the  judgment  .in.  W*jfa*  h 
Markio  /is .  pnt  exprefaly  on  that  ground*  .  Wjifim  J. 
fays,  «  la  Wudbnm  and  JdarJovt  thctCouft  deqded  01 
the  ground  that  the  Plaintiff  had  virtually  afleoscdrto  Ac 
affignment,  every  man's -affent  Being  implied  to  an  afl 
of  parliament  j  and  not  on  the  ground-  th*jaa  acbbn  cf 
debt  would  not  lie.     So,  Hornby  v.  HiuUkch,  I  T.  &92* 
That  was  an  a&ion  of  covenant  for  rent  dae  tnt  an  in- 
denture of  leafe  mad*  to  the  Defendant's  teftator :  the 
Defendant  pleaded  the  ftat.  of  7  G*.  1.  r**8.  fornififlg 
money  on  the  eftates  of  the  dire&ors'  of  die  Smtb  &a 
Company,  and  that  her  teftator  was -one  of  thedM&ors; 
and  thereby  discharged  from  all  payment  of  rent  oa  that 
leafe,  and  demurrer.     Lord  Hardwcke  C  £  a  Efery 
perfon  is  confidered  as  aflenting  to  a  ptbfic  a£r,  and 
therefore  the  Plaintiff*  in  this  cafe  muft  be  confidered  as 
aflenting  to  the  affignment  of  the  term  to  the  ovftecs, 
according  to  the  provifions  of  the  ftatute  *    He  thought, 
however,  that  the  a&  did  not  extend  to  debts  not  then 
fubfifting,  or  to  exprefs  covenant,  which -might  farvh*. 
tt  was  again  argued  before  Lee  C.  J.  S.  C.  Artdrtws>  40 , 
when  the  Court  faid,  "  the  ftatute  amounts  only  to  ** 
atfignment  of  the  leafe ;   and  though  it  he  a*  pflbKc  one, 
and  confequently  the  leflbr  muft  be  taken  as  confenft^ 
thereto,  yet  beyond  this  his  aflent  cannot  beamed." 
In  all  thefe  cafes  the  Brillfc  fubje&  is  held  to  have  cd- 
fented  to  the  modification  or  releate  of  his  jftivate  rigks 
from  his  implied  conferit  to  the  public  !aw>. "  -  TMs  pffs- 
cipie,' however,  is  not  peculiar  to  the  ftteo'tefojfettttffe 
government  of  Engldhd,  Where  tfnefpttblicTwWW5 
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dfriaiy  through  the  parliament,  but  it  extend*  to  aH  g<* 
*etnments.  Lord  Elknborougb  has  find,  it  is  impof- 
fibte  to  fuppofe  that  arbitrary  as  well  as  free  govern- 
ments do  not  fpring  equally  from  the  content  of  the 
fubje&s;  there  nmft  be  a  known  expofitor  of  the  public 
will  in  the  one  cafe  as  well  as  in  the  other.  This  agrees 
with  the  writers  of  the  general  law.  In  aBibus  rtgii* 
que  rtufacit  to  loco  babenda  funt  qmfi  comnmnkas  factrt. 
Grains,  1. 2.  c.  14.  /.  1.  The  Courts  of  Admiralty, 
which  are  more  immediately  called  on  to  decide  on  the 
claims  of  foreigners,  extend  this  do&rine  to  them  alt 
In  die  Her/hMtr,  1  Rob.  118.  Scott  J.  fays,  "  the 
difpofidon  of  individuals  is  to  be  confided  as  bound 
up  in  the  ads  of  the  government  of  <Aeir  country :  I 
will  not  fay  that  fuch  a  principle  can  admit  jof  no 
exception  under  any  poffibfe  drcumftonces,  but  it  is  a 
principle  not  lightly  to  be  departed  from,  that  the  in* 
dilution  of  individuals  are  to  be  confidered  as  bound  by 
the  ails  of  thjrir  government.19  And  in  1  Rob.  6o« 
in  the  cafe  of  the  Santa  Cruz,  a  Portugutfe  (hip,  he  fays, 
on  adopting  the  law  of  Portugal,  "  To  the  recaptured  it 
prefents  his  own  cenfent,  bound  up  in  the  legiflative 
wifdom  of  his  country."  The  common  law  adopts  the 
fiune  rule  with  refpeft  to  aliens,  and  from  this  implied 
confent  arife  the  difabilittes  to  which  they  are  expofed  in 
time  of  peace,  and  the  penalties  they  incur  in  war.  Al- 
legiance is  a  debt  upon  an  implied  contra&.with  the 
prince,  1  BL  Com*  370.,  and  this  reafon  is  given  why  an 
alien  may  not  purchafe  land,  that  "  if  an  alien  could 
acquire  a  permanent  property  in  lands,  he  muft  owe  an 
allegiance  equally  permanent  with  that  property,  to  the 
King  of  England,  which  would  probably  be  inconfiftent 
with  that  which  he  owes  to  his  own  natural  liege  lord. 
An  alien  cannot,  by  any  expreffion  of  his  private  and  in- 
dividual will,  feparate  himfelf  from  the  public  will  of 
has  country.  1  Ro.  Abr.  Alien  C.  "  If  an  alien  friend 
Voi»  V.  3  L  come 
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for  a;  long  time,  continue  >era,  and  it  f worn  i*  chr 
krog,  yet  ht^llcontinueanzl^  14^4- ^-  JW 
M  the  broking  out  of  war  be  may  <b*>  amfte&ty 
*M»g*t  rfarftf.  It  is  this  principle  which  ogives  over  ut 
livci  and  properties  of  women,  children,  and  urnnwd 
perfons,  into  the  .hand*  of  their  enemies.  Eyr^Q-  I  k 
8partnkrf*.  BanrwiTeri  Bff.  &  Ptdf,  13a.  fejs,  •! 
take  the  true  ground  on  which  a  plea  of  alien  encavf  his 
feeen  allowed, »,  that  a  matt  profeffing  hunldfbcrfbk  id 
this  country,  and  in  a  date  of  war  w?th  it,  canaot  be 
Jieaii^  if  he  fue  for  the  benefit  and  prote£b«i.of  ow 
laws :"  a*4  then  he  Jikens  him  to  a  narire  aedanel. 
No  age  or  profelfrm.  co*M  retot  the  prefampfcoii  tbt 
he  profefled  himfelf  hpfttl*  This  Plaintiff  cmrid  Mt 
hare  recovered  in  Prujfm  agamft  the  *£»  of  Uf  own 
government*  it  has  been  repeatedly  heW  tint  ft  Briti^ 
fubjed  cannot  recover  againft  the  a£b  of  hie  own  pea*- 
tnent ;  Kellners.  Ltftufuriar,  4  Eqft,  402*  it  is  bdi  th*i 
Britijb  fobjeft  cannot  mfure  a  foreign  {hip  agamft  JMij* 
capture ;  and  there  Lord  Eiltt&mvgb  (X  J.  4ay$  "  ^ 
words  of  fimilar  generality  with  the  word  capon* 
which  are  to  be  found  in  the  policy  a*  u  aadt  v4 
detainment  of  princes,  all  other  perils,"  &c,  meft  be 
tinderftood  with  this  exception  and  qualification^  armeied 
to  them,  that  the  law  of  the  country  to  wJuch  the  iffcw 
belongs  be  not  contravened,  and.  its  eflenti*l  inter* 
prejudiced  by  the  application  of  them  to  any  particular 
cafe  fought  to  be  covered  thereby*99  And  in  tfee  ciferf 
Furttuh  t.  Rogers,  3  Bof.&  Pmtl.  ij>.  Lor*  AkmAjC  I 
holds  the  fame  do&rine :  «  We  are  afl  of  opinion  tfettoc 
the  principles  of  the  EngHJh  law  it  is  hot  cotnpetent  t»  mj 
tfubjeft  to  enter  into  any  contraA  to  do  *  thiiig  *ktc& 
«*y  be  detrimental  to  the  htfeTefts  of  hit ,  owm  wofty, 
and  that  foci)  a  contrail  is  as  mnch  jphjbted  at  if  i 
hsA  been  txprefdy  forbidden  byift  of  p^ribmtnt"  If  if 
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found  in  Ujparieia  v.  Noble."    Le  Blanc  J.  dHfartJ,  m* 

on  the  validity  of  the  principle,  but  on  its  degree  *rf 

application.   In  FGndt  v.  Scott,  15  Ea/t,  528.;  Lord  £fe 

fawgA  repeats  the  fame  j  and  2foj*y  J-  fey  s,  «  Aattf  An 

be  not  reconcileable,  he  doubts  whether  the  condofiuo 

which  the  Court  came  to  in  Ufyaricba  ▼.  Jfcftfr  be  tie 

true  one.*    The  union  of  wiH  between  the  fubjefi  and 

the  government  pervades  all  the  books  that  treat  of  Ac 

general  principles  of  law  from  the  earlieft  writers  of  au» 

fiquity,  many  of  whom  the  learning  of  GnftW  he*  col* 

le£fced,as  in  /.  2.  c.xi.f.  1.  De  Jure  2fr/fir,  where  he  fay* 

Leges,  que  quqfi pacJum  commune  junt  popuJi,  utf*  far  m- 

mint  vocantur  ab  Arifiotde tt  Demofibene.     And  Z.  3.^ 13. 

/  2.    It  may  be  traced  uninterruptedly  down  to  BfaoV 

Jtone,  who  in  vol.  i./.  52.  (ays,  that  government  is  made 

by  the  confent  of  all  perfons  to  fubmh  their  private  wife 

to  the  will  of  one  man,  or  of  one  or  mor*  afenhbes  of 

men.     Puffendorf  is  particularly  exprefe  on  this  point, 

lib.  2.  c.  6.  f.io.    Civitas  defimitur  quid  fit  perfma  *mrob 

eompofita,  cujus  voluntas  ex  plurium  patHs  bmflkiu  et  umt*> 

fro  voluntatt  omnium  habetur,  Vattel%  0.  u  c.  4./  5.  at.  Ob 

this  all  the  rights  of  war  depend,  which  otberwiie  mmuU 

be  robbery  and  murder,  whenever  reprisals  are  made  on. 

the  innocent  fubje&s.    A  ftrong  cafe  is  put  by  Gntku 

De  Jure  Belli,  lib.  3.  c.  20.  /  7.     Alibi  dhciums  res  fib* 

ditorum  fubeminenti  domimo  ejfe  rivhatis.  Ha  ut  mwte/,  ant 

qui  civitatu  vice  fungitur,  us  rebus  uti,  eajque  ettamferiert 

et  alienare  peffit,  non  tarttumex fummi  neeeflfcaU,  quefnmHs 

quoquejus  aliquod  in  aHena  concedit,  fed  6b  pvbfiem  wttfi- 

tatem,  cui  privatas  eedere  illi  ijjfi  voluijfe  etnfcuds  fimtqm 

ttt  civtlem  tttutn  coterunt*    On  this  ground  it  proceeds, 

that  individuals  are  obliged  to  make  facrifices  to  the 

Service  of  the  ftate,  and  are  held  to.  content  to  the  de- 

ftrudion  of  a  houfe  which  ftanda  in  the  way  of  a  fort, 

&c.    This  implied  confent  is  indeed  the  foundation  rf 
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all  tbe  reafeniog  of  Grotm$  avd  on  it  all  the  legal  rights 
?f  individuals  towards  their  governments  or  one  another 
are  made  to  depend.    Thefe  general  authorities  are  there- 
fore not  ad  al'mdy  as  was  once  faid  here,  but  fhew  this 
principle  to  be  ancient,  clear,  and  univerfal.    If  thefe 
cafes  eftabliflx  the  general  do£trine,  it  is  next  to  be  ibewo 
that  the  limitation  introduced  on  that  do&rine  is  errone- 
ous.   The  licence,  which  alone  could  remove  the  Plaintiff 
io  error  from  this  ground,  is,  in  the  prefent  cafe,  immate- 
rial.    Here  were  no  hoftile  rights  to  remit,  and  it  is  im* 
poiUble  to  conceive  that  it  was  meant  as  an  adoption  of  this 
commerce,  when  it  was  applied  for  and  given  for  another 
purpofe,  and  wholly  proceeded  alio  intuitu.  From  the  fafta 
of  this  .cafe,  namely,  that  the  ftate  of  commerce  was  well 
known  to  the  parties,  the  enormous  premium,  the  extent 
of  the  rifle,  till  the  goods  were  fafely  warehoused,  &c, 
the  Court  of  King's  Bench  have  drawn  the  conclufion, 
that  it  waa  meant  to  infure  againft  the  ails  of  the 
afiiired's  own  government.    But  a  contrary  implication 
arifes  from  the  licence :  that  flxewed  that  the  allured  con- 
templated a  voyage,  not  to  a  Pruffian,  but  to  a  hoftile 
port.    The  jury  have  not  found  that  it  was  meant  fo  to 
infure,  and  as  this  is  a  fpecial  verdift,  the  Court  cannot 
fupply  it  by  intendment.    Witbam  and  Others  on  demife 
of  Lprd  Derby  v.  Lewis,   I  Wils.  55.,  a  recovery  was 
found  by  fpecial  verdift,  without  any  feifin.     Willes  C.  J. 
"  There  is  nothing  more  fettled,  than  that  the  Court 
call  intend  nothing  in  a  fpecial  verdi&,  but  what  is 
found  by  the  jury.   HoL  262.,  (who  was  as  great  a  man 
as  ever  lived,)  exprefsly  to  this  purpofe ;  and  there  is  this 
Very  good  reafon  for  it,  the  rule  of  law  would  otherwise 
be  inverted,  for  ad  auefiUnemfaEii  nan  refpondentjudices,  ad 
gmr/Honem  juris  nan  respondent  juratarcs,    1  lnfl.  155.  b. 
But  further,  if  this  had  been  drawn  up  as  a  molt  expreft 
contrad  to  infure  againft  the  a&s  of  the  afliired's  own 
government,  whkh  are  his  own  ads,  the  contract  would 
to  abfurd  and  infenfible.    If  a  man  could  infure  againft 
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*.  nature  of  the  contraft  of  inference,  which  fa  a  cbntnEbf 

uncertainty.    Rd&ra,  not.  tf.   Jf/jjfar  onttraBkj  a  o» 
*urri{  /ucrtmi  depend*  n  inert  firt*  elf ortung?  and  net  51, 
JfJ/kunOb  m*  eminent  iamnam  tpmi  fa&h  aflkurtft 
ihntrngit.      Co*trathts   *JJkurtithnir>    id    eft,    0t*rta£ 
/m'ntfc    ft  is  tailed  €y*r  fcttmtus  tferoogbnt  A**r* 
Otf /or  lays,  Propria  m*t*ri&  hujm  centrm&Sttftimmmji 
ratline  inctrti>  1.1+ c.  I  l.f.  23.  And  again,  Qmfiftipkixjf 
pericuhm   navigationis*  fifcipH   psricuium  firtme,  nam 
ro$*.   The  language  of  policies  is,  rift:,  peri^afaeta* 
C/irf^  t.  %oehm>  1  jjfc  593.,  Lord  MsnsJUd  aft*  k  * 
contraft  on  fpectrtatkm.  Can  ft  then  be  fop£ontd,  tat  1 
party  fhall  go  out  wkh  »  predetennmatitOT  to  defa^ta 
6wft  property  ?  for  to  that  extent  the  *rgtftntrit  na;  be 
pulhed.    A  man  may  in&re  himfetf  againft  tin  aft  of 
his  agent,  as  the  barratry  of  die  captain;  but  this  fa» 
been   thought  to  be  a  very  fingnlat  cafe-,  and  Lod 
MamjM  obfenres,  in  Nutt  t.  BourJint,  1 3am  Rip.  330, 
that  k  is  ibmewhat  extraordinary,  that-  it  fboaid  halt 
crept  into  insurances*  and  ftfll  more  thai,  it  ftoald  con- 
tinue in  them  fo  long;  for  the  underwent in&re  the 
conduct  of  die  captain,  whom  he -dona  not  appoint,  and 
cannot  difrnifs,  to  the  owns**  who  cam  do:  citbflr.   Bi 
Ctnvp* \$i.r*lUjox.  WbtdtotloA MmjUi hp,  uTb 

*  be  fure  nothing  is  fo  clear,  as  that  if  tbe4wner  of  a  iWp 
infnres,  and  brings  an*£tton  on  the  policy,  he  caa  after 

•  fet  up  as  a  crime,  a  thing  Jone  by  hie  oasai  dbe&on 
and  content:"  and  againi -.**  W*  ax*  n*  near imfae cafe 
of  the  owner,  or  freighter,  being  pxhry  to  it,  (the  hax- 

*  Ttttry;)  if  we  were,  nothing  is  ia  dear  as>  chat  no  ixnn 
\  can  complain  of  an  a&  done*  to mhlth  he  is  a  p*xQ* 
4  She  general  writers  atp  preciie  >aa,  thii*  point. :  ?«&> 

-  vnderwiiter  with  his  own  aft*  and*  &the  paqpriftors 

•  Ctouflfttde*,  o?*f  Aejnaftari is&fortf ,  tfe*pfiticp£aBot 


4*tend  (0.  barratry,  far  »«/#  £a#***  gjfir/  potoft  nt  doliu  ifl 14* 
pr&fictpr.  .  $Q  fays  Potbvr,  c.  |.  art,  2.  *.  3.  for  fuch  a 
cpntraft  tKvitarft  yi  dduxtpteninm  i  and  fo  alfo  Lt  Gmdon% 
cr  15.  «r/*4. ,  The  ftat.  4G.1.  r.  12./  3*  make*  U  felony 
tpde&cey  a  ve#*L  with  intent  to  defraud  the  under- 
writers, If  a  perfoa  were  to  avow  that  he  was  going  to 
dbftroy  his  Veffel,  and  propofe  an  insurance  againft  it, 
a  valid  crotta&c<Kild  not  be  made  on  that  foundation* 
The  contrail  of  tffiirance  it  a  oQntraft  of  indemnity ;  but 
^o^pe^n  ^teim  to  be  indemnified  againfl  the  contin- 
gencies of  his  ownaS,  for  va/tati  non  fit  injuria  i  Cutlery* 
Btuthfm,  I  Sound.  116.  Debt  on  bond,  dated  8th  of  March, 
The  condition  was,  that  whereas  the  Plaintiffs,  at  the  ie» 
quell  of. the  Defendants,  do  (land  bound  and  engaged  to 
T*  Ceek%  the  Defendants  fhftll  fave,  keep  harmlefs,  and  in- 
clenjnified  the  Plaintiffs, .  from  all  troubles*  fuits,  inconve- 
niences,, damage**  tfid  moleftajfcns  of  tfc  /aid  TS^ifs^ 
Cat*.  Pfot  that  the  Defendants  have  faved  harmiefs,  ' 
Replication,  that  after  the  bond,  on  the  1  ft  of  OSMrr,  the 
Plaintiffs-  became  bound  to  Jbomas  Cook,  and  they  affigp 
as  a  breach  that  they  were  damnified  by  Coal's  trying  to 
aTrefttbem,  Rejoinder,  4hat  if  the  Defendants  had  had 
fibtiee'df  the  damnification,  they  could  have  kept  them 
harmiefs.  Demnrrer.  And  it  was  argued  for  the 
Plaintiffs  that  the*  rejoinder  was  a  departure ;  and  for 
the  Defendants  that  the  replication  was  bad.  Then,  as 
td  matter  in  lav,;  it  w»  UgptA  Aat  the  Plaintiffa  had 
affigned  no  breach}  and  Smmdorr  for  the  Defendant 
argued,  that  although  the  condition  he 'general,  to  fave 
harmiefs  again*  the  fatd  Coot  from  all  a&icms,  yet  it 
vncgbt  to  have  arreafonaMe  intendment.  But  it  would  \fe 
tmreafonaMe  to  conitrue  it  that  the  Defendants  Should 
fete  the  Plaintiff  fcarmld*  IroAi  all  bonds  which  they 
Vfi^ht  vtAtffltarfly  enter  toto  to  the  Aid  Cook  for  their  own 
?  proper  debt  y  for  by  that  meson  the  Plaintiffs  would  take 
aivao^get  of  their  own  wrong,  which  would  be.un* 
^*&bm\ft»-  and  *Murd;  .  but.  that  k  could  «ljr  etteud 


the.words  o£  tfce  condition,  and  that  by  \ 
Defendants  ought  to  fare  the  PlamtiA  hAtakssfan* 
a£fcton*  whatsoever,  although  they  wire  wafimd^ 
the  Plaintiff*  tlwanfdrce.afttrthejnai^^e.the  W: 
Jhh  it  was  the  folly  of  $e.  Defendants  to  bind  dftnfeki 
fa.  i^  C.Jkt  and  the  whole  Cottrt^npoA^themMa^ 
law*  were  of  opinion  againft  theFfarintifis*,  snd.adnU 
them  to  discontinue^  but  they  woajd  not;  .  A&tnmk 
judgment  was  given  for  the  Pbuntifis  oa  die  departs*, 
i  £*«.  194.  It  is  therefore  an  extravagant  pmcipie, 
that  any  pcrfon  can  by  ooutsa&  fecwe  htmfctf  aganft 
the  conferences  of  hie  own  ad,  be  the  foHy  of  the 
other  party  what  it  may. 

The  Court,  after  confulting  together,  held  it  unneceffarj 
to  hear  Marryat  for  the  Defendant  in  error. 

Thomson  C.  B.  We  hare  confidered  the  arguments 
with  a  view  to  difcover  fome  principle  npen  wjuch  ve 
could  diftinguiih  this  cafe  from  the  others  which  hate 
been  decided  on  this  fubjeft,  and  we  fee  nothing  dbt 
takes  this  cafe  out  of  the  principles  of  the  tamer  de* 
terminations:  we  are  therefore  of  opinion  that  this 
judgment  ought  to  be 

Affirmed. 


Nov*%A» 


Gibbon  v.  Copbic  an. 


QN  the  10th  oi  May,  after  fervice  of  the  wut»  die 


A  defendant 
JjitCSSo     ~   Defendant's  attorney  wrote  to  the  Pla^^f  s  sttoi- 
comnenced,  and    ney,  that  he  had  called  on  him  in  his  ahffiy,  fa*  the 

before  declaration,  mnrpofe  of  tendering  5/.  and  the  coiU  of  tfccatife,  which 
U  not  to  be  in- 
dulged by  a  ftay  of    '  »  -     • 
proceeding!  on  payment  of  the  demand  and  oofs  of  the  writ,  un|e&  he  can  ihe^r  an  «> 
tnal  tender,  and  unieft  the  declaration  was  dethroned  for  the  lake  of  enhancing  the  cdfc. 


I  terms  01  payment,  written  pcsiiapa  only  mdL  i 
▼icw  to  gam  time,  and  which  offer  ^mtj^ft  pcowin  be 
withdrawn  as  fcoo  as  that  purpofe  was  anfweied.  Safe 
a  practice  wntrid  often  be  inade  as  en^aua  cf  fci 
But  it  the  Court  thought  proper  to  waBteri  to  the  prac- 
tice, the  principle  on  winch  it  was  introduced,  was,  cut 
the  rlaintHF  had  employed  fhe  deirtcry  of  the  dedbn* 
tm  as  a  means  of  oppreffion  \  and  to  fad*  cafes  At 
pmfttoe  ought  to  be  confined  :  in  die  pttfinr  cafe  tfcft 
PlaxatifFW  thewn  much  fotfcearance,  -and-gitm  akw>- 
dant  tane  tor  a  compromue. 

Lm  Seijt.  relied  on  theexpreffon  in^he  latter  of  At 
Defendants  attorney,  that  he  had  u  called  for  thepu* 
potfe  of  tendering,19  as  equivalent  to  a  tender. 

Tie  Court  held  that  was  infuffident*  "Here  » 
much  weight  in  the  argument  of  the  Plaintiff's  coonfd, 
that  if  what  pafted  in  this  cafe  had  been  pleaded  as  a 
tender,  it  would  hare  fallen  far  fhort  of-  it  in  proof,  h 
one  of  the  cafes  cited,  it  was,  indeed,  left  ambiguous 
whether  there  was  an  actual  tender,'  though  the*  cupitf- 
6ms  of  the  report  had  an  afpe&  that  way  (a):  ta  Needier 
cafe  an  aftual  tender  was  feated :  here  was  no  teufcr. 
Neither  was  dm,  upon  the  merits,  a  cafe  for  tse*  si 
interference.  After  this  negotiation  and  time  pm  by 
the  Plaintiff,  it  was  iropoffible  to  fay  that  the  ftiBm 
could  be  extended  to  the  prefent  cixemnftance* 

{<*)**  Zmvmr.Cmmtib+e*  ftfed,  «i&c*«**<**e«t- 

.was  *o  tender,  bat  only  a  letter  *bn  njaah  jnwnW  •  <¥ 

from  the  Defendant's  attorney,  cafe,  in  the  event '.that  jkco** 

timlsiaii^  the  ofier,  and  art  un>  flaniH  be  refnfetV*"' 
"  "                    rif  kiwaira. 


"91 rKtm  v:  Kat,  Cfafc. 


MmaS. 


npSUS  «•»«•  aftfcn  for  4bt  nOta-wClan*  of  the  De»      Under  the  ftat. 
X.  ^•^«^his»6boc7of  32«Ar^J«A.<^«ty  *£*£& 
#C  Jfe^Wr^Jd  4*«>«4»  of  XwAw,  d*riag.th*  wUkof  the  certificate  ©f  a  bi- 
yo*»  *«i*»ii«M«*3,  and  «w  Mb  period  in  the  fane  j2S£?ii, 
yetora*  •  •  dfcpm*/*NJt.  lor  ahe ifefaMea*  bed  «n  a  fcrner  j£^  b,^  {£ 
d*y  iAtiJmrt.wiimr  l*"r  ftatate  54G.  3.  *.  54./  4.,  atefc  paffin'g  of  that  a<a, 
a^tjbat  *e*«an<hMU  be  ^ifpoimn^i*  payment  of  £|S£f- 
cott*  by  the  Defendant  wpto  «ae  n*»<«f  the appltoatiea  t  ift/i^  i8U. 
hi*  gtonwl  vres,tkttfae  Binep  yiLtndm  kdontfae  6£*®£)™t' 
ttfth-of  M+~*ritt3  *«*»<••  *«  ttefewknt  ««obe  „„«£,*• 
^W«ll««B>imt]MntbMg&4tOuiie  OBtil.the  iftof  Jmrnrnj  granted  a  licence, 
Hit,  «o  acoatwt  of  the  enfitaeft  of  the  lane  for  hit  cannot  be  pleaded 

3  .""'"»..       .      i_      j-  •  •  -a.        j  j  •       inbar.orufcdaae, 

wfcnenw,  he  nfidug  w  the  adjomag  panfii,  and  dang  a,^  uponthe 

h*  Mm  dwty,"  a«4  had,  on  the  i&h  of  Nm*mitr  1414,  trial,  of  an  action 
««*fedn>lhah>n»vi«fi^  tt>  the  &£«&»  of  fc£E2ST 
ynt  fame  aft,  fcu  i«*bq>'«  belief  that  the  caufe  of  cate  cover.  fo 

rantiM  theheanec  naaW  awl  tmly  bad  exifted  fan  »«!>  of  the  time 
*"'  *"^  «»-ip«-  7  **—         j  .  j.     .     of  the  non-refi- 

Mft  A».«.*i«  to  «he  date  of  the  bonce,  «ad  that  be  dence,  that  «* 
wa«id  bate  Anted  thaCafaidant  ikence  of  anviefi-  enough  non-refi- 
.M-*-  JrW4--fc-  *W^if.n*ca*«  ^SEE* 
k*4  or  oottUl  bwt  baea  «wde  in  time  far*  the  fcma,  and  maim  uncovered, 

tfavt  bis  fearttia  ww  fiaisiiad  ahe  .eraa&ioiu  on  adkh  the  Court  wUl  dif. 
••— *        -r     .-,-_.  continue  the 

fact  lioaace  iwM  baa*  torn  fraatod  bad  lw.ptT.  aaion- 

tommlmioon&Uwkk*  .QnAtfgA  ot  MmT  1814 

lint  ajcance*  4ntdylnV^BeJnitifiatc  aritlxia  14.  diar  sDoaa  At 

mnantr 


Qfhf  Sttjt.  m  tbk  day  wenai  on*.  Jfe  *ok* 
niiinbry  abjaftian,  <hat  -although  the  tkcoee  mm 
gwflteo  be&fc  *ft  JWy  t*i 4,»wrfuantto-tbeftai.  54G.3. 


rule  eftablUhedin  the  cafe  of  Wright  r»  Jfamit,  VLL 
KiOTr  55  G-  3.  ^.  that  the  confirmation  {of  a  (peca^i  boon 

by  an  archbUhop)  might  be  made  after  ift  Jmry\t^ 
If  the  word*  of  the  firft  fe£tion  leave  it  ambigponfc  tbit 
of  the  fourth  manifeft  that  the  certificate  mufti*  paofci 
before  that  time :  the  word*  are,  "  to  whom  (g&hcaa 
and  certificate  ihall  have  been  granted*  or.wfcoAa&ta* 
notified  his  exemption  before  the  id  day  of  J*£  lii** 
The  ftatute  provides  for  the  federal  cafc*  of  licence* 
p? en  before  the  palling  of  the  ad,  and  linen  gnatad 
after  ,the  pafling  of  the  a$ :  the  certificate  as  well  in  the 
one  cafe  as  the  other  rauft  necefiarily  be  ppftcgaetp  da 
pafling  of  the  a£l  j  but  all  muft  be  done  before  ift  Ji% 
1 8 14.   The  legiflature,  for  their  own  realipns,,  which  iky 
have  not  explained,  have  fixed  that  the  term  as  the  Emit 
of  their  indulgence.  But  upon  another  point  the  DAai- 
ant  was  not  entitled  to  the  indulgence  prayed  far.  Tbeie 
was  a  count  for  non-refidence  during  the  whole  of  the 
year  1812.  The  licence  and  certificate  reached  back  oofy 
\o  2\  ft  February  1  %  1  a,  leaving  an  interval  of  fevenweeb 
of  non-refidence  from  ift  January  i8t2rtoa/£.Afcar> 
comprehended  in  the  declaration,  but  not  covered  by 
the  certificate.    The  power  given  to  the  Gout  by  the 
ftatute  was  to  difcontinue  the  a£Hon.  only  to  fat,  a*  dn 
certificate  extended,  and  the  efle&  of  their  rale  would 
be  the  feme  as  if  the  laft  ten  months  and  :fpn*  dajtam- 
refidencewere  ftruck  out  of  the  declaration.    The  de- 
claration would  then  remain  nnaffiafted,  by  die  tab.  «f 
court,  as  a  declaration  for  feven  weeks  notwvfrtocCf 
which,  he  granted,  was  no  ofience;  but  if  die  EbofiS 
chofe  to  deliver  a  declaration  which  could  not  fc*  -ft^ 
ported,  he  had  a  right  fo  to  do,  and  thougI\tb*  Qsfod* 
ant  might  take  advantage  of  tbe.  inf ujfi  wncy  Jjjr  way  of 
demurrer,  in  arteft  of  JKfement,  *r  Wfl^yfMtftf* 


in  Ttfi^frtmfefta  foiut  of  GEORGE  in. 

0 

tfcfr  nor  any  other  ft  atute  gat£  &e  Court  power  to  difr 
continue  «n  aQkrtt  on  payment  of  cofts  for  the  iiifuffi- 
cieney  <>f*the*  declaration.*    The  Court  would  therefore 
in  the  prefent  cafe  not  dhre£t  a  discontinuance,  but  leave 
the  Defendant  to  put  his  defence  of  the  certificate  on  the: 
retotd  by  way  of-plca.    It  was  a  very  important  xjueftidn, 
and  yet  undetermined,  whether  fuch  a  certificate  might 
be  impleaded,  but  by  the  firft  feAion  of  die  aft  it  ajK 
peared  that  it  might ;  for  that  fe£K<m  direds  that  futfr 
certificate*  {hall  hare  precifely  the  fame  operation  as  li- 
cences granted  at  an  earlier  period  would  have  had  under 
the  ftatttte  43  <&  3.  e.  84; ;  but  licences  under  the  hit* 
mentioned  ftatute  might  be  pleaded  in  bar :  therefore  fo 
might  thefe  certificates.    He  candidly  pointed  out  to  the 
Court,  however,  the  difficulty  raifed  by  the  concluding 
words  of  die  4th  fedion,  that  it  (hall  be  lawful  for  die 
Plaintiff,  after  soth  Jv/j  18 14,  until  fuch  application 
made  for  a  difeftntinuance,  to  proceed  with  his  aftion  as 
if  no  licence  or  certificate  had  been  granted  or  notifica- 
tion made*    It  would  be  nugatory  to  permit  the  party  to 
proceed,  if  the  certificate  fubfequendy  obtained  might 
ftiH  be  pleaded  in  bar.    The  Defendant  wOuld  purfue  a 
coctfe  much  to  his  own  dffadtantagej  who  fliould  pray  a 
ftay  of  proceedings  on  payment  of  cofts,  when  by  putting 
a  plea 'of  his  certificate  on  the  record,  he  might  obtain  a 
▼tidiA  and  fall  cofts.  ' 

Htjwooi  in  fupport  of  his  rule,'  urged,  as  to  die  firft 
point,  that  the  aft  affigned  no  limitation  of  time  to  the 
granting  of  certificates.  Throughout  the  whole  aft,  * 
fpeeific  time,  the  1  ft  of  Jvfy  1 8*4,  was  mentioned  on  tW*# 
occafions  oitfy,  the  one  of  which  was,  m  the  ift  &£bon, 
with  refped  to  the  granting  of  licences,  the  other  was,  in 
the  third,  as  to  die  fending  in  and  regtftration  of  notifi- 
cations of  caufes>  of  non-refidence.  No  fuch  limkadott 
was  either,  esprefied  or  intended,  by  the  legiflature  for 

c ,  ierti- 


defigaatea'  ay  the  aft,  which  neeaas  a*  whtinMN 

anjr  litdicc^  sbs  was  wuDHy  ndtptiiafit  of  fara, 

Bwif}£  (|vkM  to  1m  gfsntss  w&t  hk  jivpoft  w  twn| 

lAt  *ot  teiRponr^r  cicntaok  noft-roi#tnct|  tv  ocni 

ef  which,  If  they  ftttcmturi*],.  aeaHcieafefbu 

e,  hot  which,  taring  ah-ccay  cowl,  owl wU. 

thefabje&af  *  Jfcence-  Jot  faa*  Amk,  fcy 

were  acMithckf*  proper  eaafee  to  W«naWa*w 

thaeenelwwef  aaafteaiettacpafc.  &••**« 

aright  be  awfe  tagabeektn  cappm******* 

■a  ye**  cbpM  fie*  the  pcJwg  ^&>«.H.»* 

tan  waft  iatendad  ta  .be  a  proipefiirt.Mft'  paca* 

anaftmontfat  thearilaf  of,  *e  «le*f,wia»pai 

thereby  giraa  «agh»  be  -eawxUed  byaaaa*  «J 

fatore thacs  waatewn.    Th»  ttm  aaraa»fl"« ° 

lefpeft  la  eaafta*  af  caMtfiotte*  at  fee**  *»■* 

fanat  from  *ephufr aJewfaHpawJa*  rfwjfa"* 

farthefifftfeftiea  of  tbaaft  aaeAe-aaeU,"*""" 

which  AaaJieeebeea>fHaMed,^eBSmai|awfi< 

the  aft,)  ar  Ml  WareMed  before  tft  J*?****' 

•  all  crwUeaan  gieea  byeay  Waepo»«W»f*fc 

*attcerwfy,"  withaaft  ■efcrcace  to  tata***"* 

date  whetewjr,  or  eay  awtter  d^ewM***""4, 

In  the  4th  fe&ion,  the  cooftrti&ioQ .piefceAr**** 

of  the  Plaintiff;  is,  at  molt,  ambignom;  htthecodw. 

*»  for  the  Defaaaaat  ie  atcau  aWnwajagiMt*" 

faeh«cMiicate  wattaegraateaauar  lia***** 

fhal  hate  m>6ttd  hit  ammfiicm^ae  tk  A^M 

ft  14.    la^ate^ofc  the  ««»««»<** n-k* 

bean  fimultoMcav  wfcfc  tha  Beena^-to.***"* 

give*  only  by  the-aft,  end  Achat* >ww  *#***«* 

aft  peflW.    A»  to- Ae*ftfttt<l  pA**r*f**  •*  * 

rttrofpefth*  fcertrficare'  woaM  be  #•'*»«*■<*?'. 

trial,  and  be  eittattrf ttefthW&)«t8*##*fl*' 


I 


ik  *p**  Jhmamnr  Ysm  0W  GXOROE  ill.  f^y 

i*  whidtgroupd*  for  a  ciifcootf  iwaoce  nodes  thfe  afVhad* 
faeen  dtfclofed  to  the  Court  The  aft,  homer*  did  not: 
refold  th*  power  of  the  Cpurt  to  the  ordering  a  ifcoa- 
tiaiunce  in  thofe  cafes  only  where  the  certificate  extendi, 
to  the  whole  time  of  noo-refidence,  the  rule  might  bo 
naade  in  arjy  cafe  where  the  certificate  coven  fc  mad*  of 
the  time  that  no  caufe'of  a&ion  remain*. 

Tin  Omni  intetpofing,  gave  judgment. 


Gins  C-  J.  This  a&  it  not  permed  with  orach  pre- 
cifion  and  accuracy  t  and  eoftfidering  what  was  die  elafr 
of  perfont  for  whofe  benefit  it  tm  httrodoced,  and  what' 
petfons  were  therefore  probably  concerned  in  thfc  penning 
it>  that  ctrcumftance  it  not  much  to  be  wdndeted  at* 
With  refpeA  to  the  time  within  which  the  certificate 
muft  be  granted*  the  words  ot  the  flk  fiAton,  *  befieto 
the  ift  df  July  1*14,"  are  confined  to  the  tune  of  grant* 
ing  tiie  licence,  and  do  not  reftrain  the  time  of  granting 
the  certificate.  I  was  at  firft  ranch  ftruck  by  the  or- 
ctmftance  that  die  certificate  is  to  be  granted  by  the  fine 
perfon  who  grants  the  licence,  and  that  it  is  made  relpeO-* 
ing  die  fame  fafts  wfateh  ate  ftatfct  in  the  licence.  The 
words  of  the  ad  are  thefe : «  And  upon  which  the  arch* 
bifliop  or  btfhbp  granting  the  finhe  ftall  terrify  that  they 
ari  fttitfied  and  wrily  tatter*  that  the  tatfee  of  9*ntinf 
fochifcences  waBy  and  truly  tsftoft  for  mf  juried* 4*«* 
tecedest  to  the  granting  thttebf  and  fpedfied  k  luefc 
certificates  rtipeAirely,  and  that  the  archbtthop  or  bHhep 
giving  fedt  certificate  wottty  here  granted  the  licences 
to  whkh  thfeyyeefer,  from  the  periods  fpediad  in  fact 
oettiicatel,  if  pvoper-eppiitation  hoi  or  could  tate  bees 
made  fat  the  June*  end  that  did  conditions*  if  any,  open 
which  f«chJ*nc4t.**old  ha**  been  granted  h*» been 
performed  and  eompjied.wfch/*    Tfrefe  fobfequeof  pe** 


of 


WYNNE 

Kat. 


after  the  paffing  of  the  a&,  and  before  the  iki/mfy 
1 8 14,  upon  which  the  bifhop  (hall  certify*     Mb  tse  is 
fpecified  within  which   the  bifhop  (hall  certify.  Ij 
Brother  Cqp/17  relies  on  the  4th  fe£Uon,  which  k  certaah 
the  ftrongeft  part  of  his  cafe  5  for  die  words  ait,  a  » 
whom  any  fuch  licence  and  certificate  (hall  hire  been 
granted,  or  who  (hall  have  notified  his  exemption  before 
the  1  ft  day  of  July  18 14."     And  he  contends  Ait  tha 
reftri&ion  in  point  of  time  over-rides  all  the  three  preced- 
ing cafes  included  in  the  fentence.     But  in  aider  to  fee 
to  which  of  the  claufes  the  words  "  ift  of  J*iy  1&14" 
apply,  we  muft  look  to  the  preceding  provifions  of  the 
aft ;  and  if  wetherebyfind,  as  we  do,  that  die  certifcate 
seed  not,  but  that  the  notification  of  exemption  muft,  be 
completed  before  the  ift  of  Jii/j,  (and  the  moft  natual 
conftruftion  of  the  foregoing  claufes,  is,  that  by  the  ift 
fe&ion  the  certificate  need  not,  but  by  the  3d  the  notifi- 
cation muft  be  made  before  that  time,)I  think  we  muft  not 
intend  that  the  legiflature  have  in  a  fubfequent  daufe  in- 
directly brought  die  certificates  within  that  limitation  of 
time.    The  licence  therefore  muft,  but  the  ctrubczit 
need  not  be  granted  before  ift  July  1814.    As  to  the 
fecond  point,  if  the  certificate  could  be  ufed  at  a  defence 
to  the  aftion,  it  would  be  of  great  aid  to  the  PianmtT 1 
argument,  that  the  certificate  muft  be  granted  before  the 
ift  of  Jtdy  1814 ;  for  it  would  be  of  great  importance  to 
die  Plaintiff,  that  the  certificate  fliould  be  granted  as 
early  as  poflible.    For  the  a£fc  give*  no  power  to  die 
judge  to  certify  fo  as  to  prevent  the  Defendant  from  re- 
covering full  cofts;  and  it  would  be  very  unjuft,  that  the 
Defendant,  giving  the  plaintiff  no  notice  of  ^^«*^g  fail 
certificate,  fliould  be  enabled  to  delude  the  Plahttxf  to 
proceed  to  trial,  and  then  fet  up,  to  defeat  an  a&km 
originally  well  brought,  a  defence  obtained,  pcttaffr  fhe 

my 


in  Mr* Tatty-fifth  Ytkn  ov  GEORGE  HI. 

very  "day  before  the  trial,  and  thereby  not  only  get  a  ver- 
dift  but  full  cofts  of  fuit.  My  Brother  Copley  argued 
this  point  very  candidly,  and  liberally  admitted  what 
made  mod  againft  himfelf.  .  The  words  of  the  claufe 
whilch  give  the  application  to  difcontinue,  confirm  this 
Conftru&ion,  for  notwithftanding  this  aft,  the  Plaintiff  in 
any  a&ion  may  proceed  as  if  the  aft  had  not  pafled,  and 
as  if  no  fuch  certificate  had  been  obtained  under  it,  until 
fuch  application  (hall  be  made  to  the  Court :  that  is,  if 
no  application  is  made,  they  may  proceed  to  the  end, 
which  is  judgment,  and  execution  for  the  penalty.  The 
Court  may  (lay  the  proceedings  in  all  cafes  in  which  a 
licence  previoufly  obtained  would  have  been  an  anfwer  to 
the  a&ion  y  and  (ince  the  licence  and  certificate  over- 
reach To  much  of  the  time  of  non-refidencfc  that  no  caufe 
of  aftion  remains,  I  think  this  is  a  cafe  in  which,  the 
Court  ought  to  interfere. 

Heath  J.  declared  himfelf  of  the  fame  opinion.  The 
obje&  of  the  a£t  is  to  be  confidered  :  it  was  intended  as 
a  boon  to  Defendants,  that  in  the  cafe  fpecified  they 
might  not  be  at  the  expence  of  going  to  trial.  It  could 
never  therefore  be  intended  that  a  Defendant  might  by 
proceeding  tQ  trial  put  himfelf  in  fo  much  better  actu- 
ation than  he  would  be  in  by  the  relief  pointed  out  to 
him  by  the  fourth  feftion.  And  it  would  be  very  unjuft 
if  the  a£t  admitted  of  an  oppofiteconftruftion,  to  favour 
which  the  words  fhould  be  u  licence  or  certificate/*  not 
u  licence  and  certificate/* 

Chambre  J.  The  Defendant  by  the  firft  fc&ion  has 
to  the  lad  moment  of  the  ill  of  July  1814  to  obtain  his 
licence.  .  JIow  then  is  he  to  get  it  amended  by  a  certifi- 
cate indoHed .  thereon  before  the  id  of  July?  That 
alone,  if  any  c}oubt  fubfifted,  would  determine  the  con* 
uru&ion.     But  we  may  proceed  further.     No  exprefs 

Vol.V.  3  M  date 


provisions  intended  ftews  that  it  could  net  be  dcfiperf 
fo  to  confine  it.  I  am  therefore  of  opinion  that  to 
conftrudion  urged  for  the  Defendant  ought  w  prenBL 
The  mle  therefore  muft  be 

Abtouite. 

Dallas  J.  was  abfent* 


N09t  aS#  Wright  v.  Stevenson,  Clerk. 

The  Plaintiff  in  HTHIS  was  an  zGtkm  for  non-refidence  oa  four 
compro^Gng^  i  fices^     The  plaimiff  hadf  m  application,  btwfed  t» 

confent,  having  by  confent  to  difcontinue  as  to  the  vicarage  of  Gam*  fflm* 

miftake  abandoned  ham,  and  to  admit  a  notification  of  exemption  as  to  die 

a  good  caufe  of  y^fa  of  Abbathon ;  but  by  a  miHake  his  attorney  in  the 
aflion,  the  Court  *     ,       '  * 

refufed  to  inter-  hurry  of  bufioefs  had  given  a  confent  t* 


feretorefcindthe  t0  both.     He  had  applied  to  a  judge  by  faaatoOQft  to 

er  ma       ere-  ^^  ^c  ^^  reSified,  and  the  application  bmg  zsfafed. 

Where  a  judge  he  had  obtained  a  furnmons  from  another  jadge,  wh> 

has,  upon  hearing  wa$  m)t  ^p^fej  of  the  fom|6r  attemp^  1||j  ^^  Jttj^ 
the  parties  on  a  rr  *^ 

fummona,  refufed  wife,  upon  a  hearing,  refufed  to  interfere;  whereupon 
an  order,  h  it 

to piweedby^m-      CoPh  Serjt.  now  moved  the  Court  that  the  rutebete- 
mons  before  an-     fcinded  as  to  Abbathon,  on  admitting  the  notification  and 
other  judge:  the     ^      •       Ae  tMe> 
party  diflatisfied  r        ° 

may  apply  to  the 

Court-  7X*  Court  ftrongly  reprobated  the  pradice  of  nuking 

an  application  to  one  judge  at  chambers,  which  had  al- 
ready been  refufed  by  another  judge  at  chambers  r  if 
parties  were  difiatisfied  with  the  order  of  a  fingle  judge, 
they  ought  immediately  to  apply  to  the  Court.  Har 
impropriety  would  not,  however,  prevent  the  Court  franr 
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in  a  penal  adidft,  where  thepattie*  had  Cotoproiiiifed  it 
by  mutual  cottfeftt,  they  muft  abide  by  their  own  aft : 
the  Conn  was  unanimous  that  it  ought  not  td  be  again 
opened. 


WRIG«T 


Wood  v.  Thompson. 


Nov.  aft. 


T  £N$  Serjt.  had  on  a  former  day  obtained  a  rule  mfi     A  Defendant 
to  difcharge  the  Defendant  out  of  cuftody  upon  en-  m*y  bf  arretted  in 

_.    ,  .  *  «ii      an  adlion  in  a 

tering  a  common  appearance,  upon  the  ground  that  the  court  at  jveaminm 

Plaintiff  had  firft  proceeded  againft  the  Defendant  by  an  Jier>  after  having 
adiftir  irt  the  mayor's  court  in  London  for  the  fame  caufe,  ^TlldePBdf  ^  ?f" 
and  had  fued  out  a  foreign  attachment  againft  a  perfon  who  reign  attachment 
w*»  indebted  to  the  Defendant,  to  which  attachment  the  m  an  *&*>*  «*  the 
Defefldaht  did  AOt  put  in  bail,  but  furtendered  herfelf ;  SStofoS^ 
the  Plaintiff,  thereupon  abandoned  the   aftion   in  the  lame  caufe. 
mayor's  court,  and  proceeded  in  this  court,  and  had 
arretted  the  Defendant.    Lens  contended  that  after  the 
Defendant  had  fiammdeieJ  on  difietatkm  of  the  attach- 
ment in  the  mayor's  court,   (he  Could  not  be  again 
arretted  for  the  feme  caufe  in  an  action  commenced 
ftef£» 

Vxfhfrd)  SaltftefrQencral,  oitthfo  day  was  prepared 
to  {hew  caufe  againft  the  rule,  and  Lens  was  iiifttuQed 
to  fupport  it. 


Gibbs  C.  J.  dated  the  cafe  of  Bromley  v.  Peck  in  the 
Court  of  King's  Bench  (a) ;  and  fince  that  Court  had  held, 
that  although  there  was  no  fubftantial  reafon  for  the 
Plaintiff  Bromley  to  difcontinoe  in  that  cafe,  he  might 
neverthelefs  arreft  the  Defendant  in  the  court  above,  he 

(a)  See  Bote  at  the  end  of  this  cafe. 

3  Ma  Aought 


principle.  The  circumftance  on  which  Lens  rehed,  that 
die  Defendant  here  had  furrcndered,  made  no  material 
diftin&ion,  and  the  Court 

Discharged  die  Rvk. 


181.V 

Enftcr  Term. 

A  Defendant 
may  fee  arretted  in 
to  action  in  a  Court 
at  WcftmnftcrMxtx 
having  pat  in  bail 
to  foreign  attach- 
ment in  an  action 
in  the  m»yoi*s 
court  of  London  for 
the  fame  debt. 


-     (NOTE.) 
Bromley  v.  Peck. 


THE  Plaintiff  brought  this 
action  to  recover  the  price  of 
tome  goodf  which  he  hid  (old  to 
the  Defendant.  Having  feen  an 
advertifement  that  the  Defend- 
ant's goods  were  on  a  certain  day  " 
to  be  fold  by  auction  by  Davits 
an  auctioneer,  he  commenced  an 
action  in  the  mayor's  court 
againft  the  Defendant  for  the 
debt  due  to  him,  and  iffued  a  fo- 
reign attachment  againft  the  fup- 
pofed  proceeds  of  the  auction  in 
the  hands  of  Davie j  .-  the  De- 
fendant put  in.  tail  to  that  at* 
tachinent,  Dat'irs  having  fa- 
tiafied  the  Plaintiff  that  he  had  not 
received,  nor  was  about  to  receive, 
any  money  from  the  proceed*  of 
the  auction*  but  that  the  money 
wan  to  be  paid  to  another,  the 
Plaintiff  withdrew  his  attachment 
and  action ,  and  paid  the  coft* 
thereof  under  an  order  of  the 
mayor's  court,  but  entered  no  ex- 
vncretur  on  the  bail-piece ;  and 
be  commenced  the  preient  action 


in  the  King's  Beach}  and  ar- 
retted the  Defendant  thereon*  fcr 
whom  JMfeW  had  an  %  finer 
day  obtained  a  rule  nisi  ta  Si- 
charge  her  oat  of  cdbdy,  on  ca- 
tering a  conixnanapneafancev^Qi 
the  ground  that  the  atiaduuna 
in  the  mayor>*  court,  for  which 
(he  had  put  in  ban1  tfcre,  was 
equivalent  to  a  pcs&mL  aneft, 
and  that  thi*  Crert  vtu  *•* 
permit  a  Defendant  to  be  tra 
arrefted  for  the  far  eaux  *i 
action* 

Adatphw  on  a  fubfeccent  Ary 
Ihewed  caufe. 

The  Cottrt  held  that  the  at- 
tachment m  the  mayor'*  court 
was  not  in  this  refpett  eouriakc: 
to  a  peHbual  an-eft,  and  thai  it  dd 
not  preclude  the  Plaintiff  (ram 
again  holding  the  Defendint  re 
bail,  and  they 

Difchargrf  d*  Rule* 


t 

HANNAM  V.  DlETRICHSEN.  fle*.  at. 

Z?2?ST  Serjt.  moved  for  a  diftringas  upon  an  affidavit       An  affidavit 

that  the  deponent  had  ferved  on  the  Defendant's  where°n  to 

r  m       ground  a  motion 

wife  a  copy  of  the  fummons  with  an  Englijh  notice  for  a  MJlrihgas* 

underwritten  of  the  intent  and  meaning  of  the  fervice ;  »    ..*? out. 

and  further,  that  the  deponent  had  made  feveral  attempts  fubfcribed  to  the 

to  ferve  the  Defendant  perfonally,  and  believed  he  kept  procefs  in  ba$ 

out  of  the  way  to  avoid  fervice  of  the  procefs ;  and  that  *  Anj  Aw3/tftnat 

the  deponent  had  heard  and  believed  that  the  Defendant  fony»  ground 

had  fince  made  fome  overtures  for  a  compromife  by  the  ?°u^  **  ftewn , 
•                                r                  '  for  the  deponent  s 

payment  of  a  fum  of  money.  belief  that  the  De- 

v  fendant  keeps  out 

The  Court  were  clear  that  the  affidavit  was  defe&ive  ^-d  ^^c^ 
in  not  fetting*  out  the  tenor  of  the  Englijh  notice,  that 
they  might  judge  whether  the  ftatute  had  been  complied 
with,  and  on  that  account  refufed  the  rule ;  but  they  alfo 
intimated  that  it  was  neceflary  that  the  deponent  mould 
ftate  fome  ground  for  his  belief  that  the  Defendant  kept  , 

out  of  the  way  to  avoid  fervice. 

Rule  refufed. 


Walker  v.  Hawkey.  Nov.%%./^ 

HP  HE  writ  of  capias  iffued  in  this  cafe  was  made  return-      ^  wrjt  0f  cam 

able  on  a  day  certain,  the  Tut/day  next  after  eight  P'***  *d  refpondtn- 
days  of  St.  Martin,  being  the  «d  day  of   November,  %£$£££ 
inftead  of  a  general  return  day.     Bejl  Serjt.  had  on  a  on  a  general  re- 
former day  obtained  a  rule  nift  to  fet  afide  all  the  proceed-  turn  ***?• 

.      ,  -  ,     /  r  ,.    .  .    t  But  if  made  re- 

ings  in  the  caufe  upon  the  fcore  of  this  irregularity.  tumable  on  a  day 

certain,  the  Court 
will  permit  it  to  be  amended. 
Even  afar  a  rule  nisi  obtained  to  quafh  the  writ  for  irregularity. 

3  M  J  Copley 


Walker 
Hawkey. 


it  was  no  irregularity ;  fecondly,  it  could  not  be  taien 
advantage  of  before  the  writ  was  returned,  and  inAis 
cafe  the  rule  ntfi  had  been  obtained  before  the  writ  bd 
been  returned.  Perrott  x,  ReU>  3  Wilf.^U  «  *  $ 
events  the  Court  would  in  this,  as  in  that  cafe,  penm 
the  rule  to  be  amended ;  and  it  was  held  amendable  and 
amended  in  the  cafe  of  Davis  v.  Owen  and  AnUkrx\h\ 
&  Pull.  342.,  and  Bourchier  v.  Wlttle,  1  H.BL*)L  h 
Reutelv.  Pre/Ion,  5  Eafi%  291.,  the  Court  of  %'s  Bend 
had  permitted  the  like  amendment. 

Be/t,  cQtttrhj  contended  that  the  practice  was  uniforo, 
to  make  thefe  motions  before  the  writ  was  returned. 
The  Court  had  never  permitted  the  Plaintiff  to  amend 
his  writ,  unlefs  he  had,  as  in  Perrott  v.  ffr^appWfor 
the  amendment  when  the  Defendant  had  applied  to  fet 
afide  the  proceedings,  which  had  not  been  done  here. 
It  was  not  merely  the  fervice  which  was  irregular  in  this 
cafe,  but  the  writ  itfelf  was  a  nullity.  lm*i'&P> 
2  New  Rep.  133. 

The  Court  discharged  the  Defendant's  rule,  and  per- 
nutted  the  Plaintiff  to  amend  his  writ  on  payment  of  coils 
of  the  amendment  and  of  the  application. 


Nrv.  »8. 


Smith  v.  Mellon. 


HeMthatnoti*    DOSANQUETStrjt.  oppofed  the  juftification  If  * 

°LJ'%  •Lw"         davit  af  one  of  the  bai»  «  this  cafe,  upon  the  ground 
not  good  notice  tor  .      ujj 

J.  H.  the  younger,  that  the  notice  was  of  James  Mellon  being  put  in  »  w 

Awitnc  Plaintiff    and  the  affidavit  was  of  the  fufficiency  of /^^* 

2j£  2  tW     the  younger.    The  notice  would  induce  an  wqbp  * 

thrname.  oming  the  ebtamftancti  ol  tfct  hmlaf  ikffcaty*0 


the  Plaintiff  aftray  from  examining  into  the  ability  of 
Jamet  Mellon  the  younger,  who  confequently  now  at- 
tempted to  juftify  without  the  Plaintiff  having  had  the 
opportunity  of  fufficierit  previous  inquiry. 


Smith 

V. 

Mellon; 


Be/l  Serjt.  c*ntrh%  urged  that  it  did  not  appear  by  any 
affidavit  of  the  Plaintiff,  that  there  were  two  perfons  of 
the  name  of  James  Mellon. 

The  Court  held  that  fait  was  fufficiently  {hewn  by  the 
bail  himfelf  making  his  affidavit  with  the  addition  fub- 
joined  to  his  name,  which  was  the  diftingutffiing  proof 
of  minority;  and  holding  the  notice  as  inefficient,  they 
rejeded  the  bail. 

DAIXA8  J.  was  abfent. 


Hardy,    Demandant;    Prior,    Tenant;    Lord 
Romney,  Vouchee* 

HTHE  Court  granted  to  Heywood  Serjt  that  this  reco- 
very might  pafs  upon  a  fupplemental  affidavit  that 
the  commiffioners  were  attornies  of  his  Majefty*s  Court 
of  tiling's  Bench  at  Weftminjier%  die  affidavit  accom- 
panying the  acknowledgment  having  ftated  only  that 
they  were  attornies  of  his  Majefty's  Court  of  King's 
Bench* 


M*aS. 


Supplemental 
affidavit  that  the 
commifBoners  in  a 
recovery,  (worn  to 
be  attornies  of  the  < 
Court  of  King's 
Bench,  are  attor- 
nies of  the  Court 
of  King's  Bench 
at  ffeftminfier* 


>3M* 


Nov.  %%.  D^lafield  v.  Tanner. 

Onfettingaifide  QOPL ET  Serjt.  having  obtained;  upon  an  affidarit o* 
Court  will  not,  merits,  a  rule  ntfi  for  fetting  afide  a  regular  judg- 

without  efpecul      mcnt  upon  payment  of  cofts, 
caufe  (hewn,         > 
restrain  the  De- 
fendant from  .  Vaughan  Serjt.,  in  (hewing  caufe    againft  the  rule, 
pleading  infancy,    p^yed  the  Court  to  ingraft  on  it  the  terms  that  the  De- 
fendant fhould  not  plead  his  infancy* 

Copley  in  fupport  of  his  rule  urged  that  infancy  is  in 
many  cafes  a  reafonable  and  juft  defence,  and  that  this 
condition  ought  not  to  be  impofed  without  an  efpecul 
ground  (hewn ;  and 

Of  this  opinion  were  the  Court,  who  made  the 

Rule  abfolute  in  the  terms  prayed  for. 


Kov.  2%.  Rule  of  Practice. 

No  fines  or        '"THE  Court  promulgated  a  rule  that  in  future  they 

recoveries  to  be  would  not  entertain  on  the  laft  day  of  term  any  mo- 

amended  on  the        .       r  •     * 

lift  day  of  term.     tlon  *or  tne  amendment  of  fines  or  recoveries,  a  matter 

of  very  ferious  importance,  and  which  required  as  moch 

attention  and  deliberation  as  any  fubje&  that  could  be 

brought  before  the  Court  by  motion. 


PROMOTION. 

IN  this  term  John  Bernard  Bofanquet  Efquire  was 
called  to  the  degree  of  the  Coif,  and  gave  rings  with  tie 
motto  Antiquam  exquirite  matreml 


AN 


INDEX 


OF     THI 


PRINCIPAL   MATTERS 

CONTAINED  IN  T^IS  VOLUME. 


ABATEMENT. 

t.  TF  a  Plaintiff  fues  a  Defendant, 
A  with  whom  alone  he  believes  he 
haa  contracted,  but  who  in  truth  has 
a  dormant  partner,  the  Defendant 
may  plead  in  abatement  that  his 
partner  ought  to  be  joined,  in  order 
to  compel  a  new  action  againft  the 
two,  in  which  they  may  fet  off  a 
debt  contracted  by  the  Plaintiff,  as 
the  Plaintiff  believed,  to  the  other 
partner  alone,  but  in  which  both 
partners  are,  in  truth ,  equally  inte- 
rcfted.    Dubois  ▼.  Ludert,     Page  609 

a.  A  plea  in  abatement  mud  begin  by 
alleging  that  the  Defendant,  ftyling 
him    by  his  real  Chriftian    name, 

*    comes,  Sec.  652 

And  it  muff  alfo  give  has  real  fur- 
name.     Docker  v.  King*  ib. 


3.  A  Defendant  cannot  in  this  court 
now  plead  in  abatement  to  the  ori- 
ginal writ,  for  the  Court  will  not 
grant  him  oyer.     Peake  r.  Davis* 

Page  653 

4.  A  Defendant  who  pleads  a  mifnomer 
in  abatement  muft  come  and  appear 
by  his  right  name,  and  not  by  the 
defcription  "  he  who  is  fued."     ib* 

5.  And  he  muft  (hew  his  furname  with 
certainty.     Peake  ▼.  Davis.  ib. 

ACCOUNT. 
See  Assumpsit,  3.     Payment,  1,2, 
3>  4t  5»  6- 

ACTION. 
See  Account.    Assumpsit.    Cote- 
hant.    Debt.    Ttespass. 

ACTION,  LIMITATION  OF, 
Set  Limitation  of  Actions. 

*3M;  ADMI- 


•     ADMISSION, 

See  EviDkKCE,  1.  4. 

ADVOWSON, 
&*Dbed,  4.     Simony,  i. 

AFFIDAVIT, 
And  fee  DisTiif  gas,  a,  3,  4»  5* 

1.  If  the  agent  in  town  is  the  attorney 
on  the  record,  it  is  no  objection  Xo 
an  affidavit  of  the  party,  that  it  was 
fworn  before  his  own  attorney  in  tfee 
country.   Read  v.  Cooper.     Page  89 

2.  If  a  plea  puis  darrein  continuance  be 
verified  by  an  affidavit  which  refers 
to  the  plea,  and  the  plea  is  in  the 
caufe,  the  affidavit  is  fufficient, 
though  not  fpecially  entitled  in  the 
caufe.     Prince  v.  Nichotfon.         333 

Affidavit  to  hold  to 
bail. 

And  fee  Airbst. 

l.  If  a  tenast  bind  himfelf  in  a  penalty 

of  too/,  for  performance  of  repairs 

within  a  certain  time,  the  Court  will 

not  permit  him  to  be  hfoldcn  to  bail 

for  the  too/,  upon  an  affidavit  which 

does  not  fhew  in  what  refpeffc  and  to 

what  amount  he  has  violated  his  con- 

.    trad.     Edwards  v.  Williams.       247 

a.  An  affidavit  to  hold  to  bail,  dating 

.    that  the  Defendant  is  indebted  for 

money  paid  by  the  Plaintiff  for  the 

»fe  of  the  Defendant,  is  fufficient, 

without  adJing  that  it  was  paid  on 

the  Defendant's  requeft.  704 

3*  So,  fur  money  had  and  received  by 


4.  Affidavit  to  hold  to  btifbft/. 
and  upwards,  and  no  tender  &  Ac 
faid  fum,  'field  good.  ]\\ 

5.  So,  that  Defendant  is  indebted  u 
Plaintiff  for  money  paid,  (not  laying, 
by  the  Plaintiff,  or  foutbc  Dcfrcd 
ant's  ufe,)  and  wage*  doe  forfcnag 
in  a  (hip  of  which  the  Defesdast 
was  part-owner,  not  faying  doc  froo 
the  Defendant.  Spntdt  r.  /» 
drew*.  75 l 

6.  An  affidavit  to  hold  to  tail  for 
work  and  labour  done  by  tk  Baa- 
tiff  for  the  Defendant,  at  hafernst, 
is  fufficient.    Blip  v.  Jlfa     W 

AFRICA. 
See  Illegal  Trade,  u 

AGENT, 
6>e  Movsr  nan  up  ascsmo,  4- 
Payment  Ovia.    Vsiw*  *>° 

Purchaser,  9. 

AGREEMENT, 

St*  Goom  aou>  aaa  Mwtw" 
SlROHT.  TtTLa.-VisW*«» 
PvacHAsia,  9. 

ALIEN. 

^n/>FKsvaancE,I.  I*"*1* 
Tkadb,  3,4,5.617 

Two  neutral  Prufims,  0*°**° 
refident  m  Iug/***\  ek*** 
Komfiergt  havi  *g  a  fence  »(JJ 
to  aif  Baltic  pom,  tone  *J» 
were  hoftile,  are  not  P*^  !"J 
recovering  on  an  infurancc  of  $#> 
exported,  g*&ttoftit&^»* 


ALIEN  ENEMY. 

•  of  the  Pruftam  government,  then 
neutral.  Anthony  v.  MoMne.  Page  7 1 1 

ALIEN  ENEMY, 
See  Licince  to  Tiladb,  3,  4f  5,  6» 
7- 

ALIENATION,  RESTRAINT 
OF. 
'  I .  If  a  covenant  not  to  aflign  contain 
an  exception  in  favour  of  aifignment 
by  will,  fembk  that  executors  claim- 
ing under  the  will  are  not  within  the 
exception  fo  as  to  be  at  liberty  to 
fell  for  payment  of  debts  without  li- 
cence of  the  leflbr.  Per  Mansfield 
C.  J.    Lloyd  v.  Crljpe.  J49 

2.  A  covenant  that  the  lcffcc,  his  exe- 
cutory, or  adminiftrators  will  not 
aflign,  does  not  bind  his  affignees. 

795 

3.  If  a  leffee  covenants  not  to  aflign 
and  becomes  bankrupt,  and  his  af- 
figaees  take  to  thcleafe,  his  cbvenant 
is  discharged  by  49  G.  3.  c*  121. 
J.  19.,  although  a  breach  of  it  had 

become  impoffible,  by  reafon  thai  he 
no  longer  had  the  fubjc&  matter  re- 
fpeftiag  which  the  covenant  was 
made.  it. 

4.  And  therefore  if  he  comes  in  again 
as  affignee  of  his  aJpgnees,  he  mail 
not  be  charged  with  this  covenant, 
and  it  is  no  breach  if  he  afigns. 
Doe  on  dm*  of  Chomr*  v.  Smiih.      ib. 

amendment  of  fines  and 
recoveries; 

See  Fives  amd  Recoveries,  Ahevd- 

SSBHT  OF. 

AMENDMENT, 
Tindfio  Piacticb,  I.  6,  7. 


AMENDMENT. 


8*P 


c.  The  Court  of  King's  Bench  will 
amend  a  writ  of  error  from  C.  P.  in 
cafe,  by  converting  it  to  a  writ  of 
error  in  covenant.  Smpayn  v.  De- 
P*J*<"  Page  it 

a*  Where  the  parties  had  gone  down 
to  trial  upon  a  plea  which  had  not 
been  traverfed,  after  verdict  for  the 
Plaintiff  the  Plaintiff  was  permitted 
to  amend  by  adding  a  traverse,  and 
the  Defendant's  motion  in  aired  of 
judgment  was  difcharged  upon  pay- 
ment of  coda  by  the  Plaintiff  of  both 
motions.     Cooke  v.  Burke.  164 

3,  The  Court  will  not  amend  a  recog* 
nizancc  of  bail  in  error  for  lets  than 
double  the  fum  recovered,  by  enlarg- 
ing the  penalty,  to  defeat  an  execu- 
tion.    Reed  v.  Cooper.  320 

4.  Where  a  Plaintiff  had  recovered  a 
debt  due  on  bond  of  the  teftator 
againft  executors,  on  a  mam  plea  of 
judgment  recovered  againft  them* 
felves,  and  had  a  judgment  far  the 
debt  de  bonis  tcflatorU,  and  far.  the 
cofta  de  bonis  teflatoris,  &  Ji  nont  de 
bonis  proptnu  which  rcftfi&ion  of  the 
executor's  liability  for  the  cofta  wee 
interlined,  and,  apparently,  by  the 
Plaintiff 's  former  attorney,  the  Court 
refufed  to  amend  the  judgment  fix 
years  after  it  was  figned,  by  ftriking 
out  the  words  which  reftri&ed  the 
executor's  perfanal  liability  to  the 
coils.  Burroughs  v.  Stamen*  and 
others,  Mmotutors  of  Ebon.  554. 

c,  A  writ  of  Jari  facia*    frees  this 

court,  requiring  the  uWsffto  return 

the  money  in  B.  £.,  may  he  attend* 

,    ed.    Simmr.  Gmrmy.  fog 

&  The  Court  will  amend  a*  order  of 

reference  at  njfiprnu>  made  a  rale  of 

court, 


dance  of  the  agreement  between  the 
parties.     Evam  v.  Senor.    Page  662 

7.  After  a  demurrer  ferioufly  argued, 
tbe  Court  would  not-  permit  the 
Plaint  iff  in  an  a&ion  .  againft  tbe 
flier  iff,  to  amend.  Cooke  v.  Burt.  765 

8.  The  Court  will  not  amend  a  clerical 
error  in  the  fpelling  of  the  Plaintiff's 
name  in  the  bail-piece,  without  the 
confent  of  tbe  bail.  Bingham  v. 
Tabart.  814 

9.  If  a  Defendant,  for  whom  a  verdi& 
has  been  found,  and  treble  cods  have 
been  taxed  on  the  judge's  certificate 
under  -the  mutiny  aft,  enters  up 
judgment  for  a  certain  fum  for  treble 
cofts  without  (hewing  on  the  record 
how  be  is  eutitled  to  treble  cods,  the 
Court  will  not,  after  error  brought, 
amend  the  judgment  by  ilriking  out 
the  word  treble,  leaving  it  a  judg- 
ment for  that  (bm  for  cofts.  Dunbar 
v.  Hitcbcock.  820 

AMERICAN, 
See  Illegal  Trade,  2. 

ANNUITY. 
I.  Where  the  grantor  of  an  annuity 
conveyed  to  the  grantees  all  his  in- 
tereft  in  the  yearly  -proceeds  of 
io,oco/.,  veiled  in  truftees,  (who 
were  parties  to  the  grant,  and  cove- 
nanted to  pay  the  grantees,  but  did 
not  convey,)  in  truft  for  the  grantor 
until  default,  and  after  default  to  re- 
tain the. arrears  and  cofts,  and  in, 
truft  to  pay  the  furplus  to  himfelf, 
and  the  memorial  did  not  ftate  for  I 


a  fatal  defect,  for  that  tbej  vtre 
truftees, for  the  grantees.  Pap'fa 
2.  And  that  it  was  not  fufficicii:  to 
ftate .  that  the  intereft  was  affigned 
by  the  indenture  "  upon  the  tnrts 
thereby  declared."  Letctfcrv.Uck- 
wood.  & 

ARBITRATOR, 
And  fee  Nusanck,   I.     Amevdmist, 
6. 

1.  The  amount  of  the  fee  wkkh  aa  ar- 
bitrator, in  a  caufe  referred  in  this 
court,  awards  to  be  paid  -to  bimielf 
for  his  award,  is  examinable  by  the 
prothonotary.    FlttLgeraldv.  Graves. 

54* 

2.  Submiffion  to  arbitration  by  deed 
may  be  revoked  by  deed  and  notice 
of  revocation  before  award  made.  45 2 

3.  But  the  arbitrators  are  right  m 
afterwards  proceeding  to  award,  be- 
caufe  the  party  continuing'  in  fab- 
million  is  entitled  to  his  adioo  for 
damages  on  non-performance  oi  the 
covenant  to  abide  the  award.        ik 

4.  So,  if  bound  in  a  penalty,  the  pe- 
nalty is  not  avoided  by  tbe  revoca- 
tion. & 

5.  But  after  the  revocation,  tne/ab- 
miffion  ought  not  to  be  sosde  a  rak 
of  Court.     King  v,  Jofifb.  A 

6V  An  award  between  a  leffee  and  a 
neighbour,  awarding  an  ad  to  be 
done  for  the  benefit  of  the  latter  by 
the  leffee,  which  woald  be  wafte 
upon  the  eftate  of  the  leflbr,  »  bad. 
Alder  v.  Savile.  45+ 

7<  Tk* 


ARMY. 


ASSUMPSIT. 


86* 


7.   The  'Court  w31  not  infer  pcrfoanl 

- 1  fervice  of  an  award  to  bring  a  party 

into   contempt.      Brander    v.   Pen- 

,  leave.  Page  $13 

ARMY, 
JSm  Costs,  II. 

ARREST. 
•  1  •  Two  tradefmen  agree  to  deal  with 
each  other  by  way  of  barter ;  if  the 
one  refufes  to  fete  the  account,  the' 
other  may  arreft  him  for  the  whole 
▼alue  of  the  goods  which  he  has  fur- 
niflied  to  the*  party  refilling.  Gcr* 
main  v.  Burrows*  259 

2.  A  Defendant  may  be  arretted  in  an 
adion  in  a  court  at  Weftmfofter,  after 
having  furrendered  in  difcharge  of  a 

v  foreign  attachment  In  an  action  in 
the  mayor's  court  of  London  for  the 
fame  caufc.  Wood  s.Tbompfon.    851 

3.  A  Defendant  may  be  arretted  in  an 
action  in  a  court  at  We/Imm/fer,  after 
having  put  in  bail  to  a  foreign  at- 
tachment in  an  a&ion  in  the  myor's 
court  of  Ltidon  for  the  fame  debt. 
Brtnley  v.  Peck,  851 

ASSIGNEE  OF  LEASE. 
oVt  Covenant,  8,  Bankrupt II.  3,4. 

ASSIGNMENT  OF  BREACHES. 
I.  In  debt  on  bond,  conditioned  for 

the  performance  of  covenants,  if  the 
<     Defendant  craves  oyer,  and  pleads 

performance,  of  each  covenant  fpt- 
.  ctally,  and  alfo  general  performance, 

the    Plaintiff   mud   affign    fpecific 

breaches  in  bis  replication,,  if  he  hat 
„    not  done  it  in  his  declaration ;   and 


if  he  merely  takes  iflue.on  the  ge- 
neral performance,  and  enters  a  fcpa- 
rate  affignment  of  breaches  on4 the 
record,  no  damages  can  be  afleffed 

,  on  them,  and  the  Court  will  award 
a  repleader.     Plomur  v.  Rofu 

Pag*  386 

a.  Upon  the  affirmance  in  error  of  a 
.  judgment  for  damages  afleffed  on  a 
fuggeftion  of  breaches  of  the  con- 
dition of  a  bond,  under  8  &  9  W*  3. 
c.  n,/ 8.,  the  Court  will  uot  grant 
intereft  upon  the  damages  up  to  the 
time  of  affirmance,  Jobnej  v.  Jobnet. 

656 

ASSUMPSIT, 

And  fee  Work  and  Lab«ur>  I. 
Freight,  2,3,4,  5. 

1.  A  moral  obligation  is  a  good  con- 
fident ion  for  a  promife  to  pay.     36 

2.  A  feme  covert,  having  an  eftate 
fettled  to  her  feparate  ufe,  gave  a 
bond  for  repayment  by  her  executors 
of  money  advanced  at  her  requeft  on 
fecurity  of  that  bond  to  her  fon-in- 
law :  after  her  hutfband's  deceafe  (he 
wrote,  promising  that  her  executors 
mould  fettle  the  bond.  Held  that 
ajfum^fit  well  lay  againft  the  executors 
on  this  promife  of  the  teftatrix.  Lee 
v.  Mugger tdgc*  ib* 

3.  Ajfumpfit  will  lie  for  the  balance  of 
an  account,  notwith (landing  the  items 
on  each  fide '  may  be  numerous. 
Tomklns  v.  Will/bear,  431.  Arnold*. 
Webb.  43* 

4*  An  implied  d^m^f  for  freight  upon 
the  delivery  of  goods  without  firft 
receiving  the  freight,  will  not  lie 
againft  three  perfons  for  whofe  ufe 

the 


ire  not  mc  conugnccB  ur  uumcia  w 
.the  bflh  of  ladmg,  atid  who  have 
ifligned  all  their  eftfts  to  1  truftee 
for  the  benefit  of  their  creditors  «nd 
themfelm,  two*  of  thctf  ortly,  with- 
out the  third,  receiving  the  gdods  as 
agents  for  that  irerltce,  Pmder  v. 
With*  P*$i6u 

5.  Whether  a  local  aft.  enabling  a 
corporation  to  iffue  prom  if  Jo  ry  note* 
under  their  feal,  enables  ihem  to 
make  a  promife,  and  fubjeda  them 
to  an  aftioii  of  afumgfit  aa  incident 
to  the  miking  of  promiffory  notes, 
quart.  Sl&rh  v.  Htghgatt  Arthvs&y 
Company,  792 

ATTACHMENT,  FOREIGN, 
Sit  Foa eics  Attachment. 

ATTACHMENT, 

ftrWiTHlSM^.    ARBITRATION,  7, 

ATTORNEY, 
And  fee  Viw&oa  AKD  Purchase*,^ 
i-  The  Court  will,  in  a  fumtnary  man- 
ner, take  the  deeds  relating  10  a 
manor  and  the  court-rolls  out  of  the 
bauds  of  a  Reward,  who  ii  an  at- 
torney of  the  court,  at  the  inftance 
of  the  lord.  E*fartc  John  Gruhb% 
Efq*  206 

2.  The  Court  refufed  to  make  any 
order  on  au  attorney  to  deliver  dp  a 
deed  which  he  held  as  party  and 
truftee,     Pearfon  v.  Sutton,  364 

3.  A  Plaintiff  compromifing  the  debt 
with  the  Defendant,  and  difcharg* 
ing  an  execution,  without  providing 


wm  nui  pviunv     IDC    a.i«< 

own  motion  to  fue  oat 

cution  for  the  cofta.  ?<***& 

4.  In  fuch  a  cafe  the  attorney  oogfet  *a 

apply  to  the  Court  in  tfce  fri  » 

fiance*      Gra:?j  v.  EaJn .  A 

ATTORNEY,  WARRANT  OF, 
See  Wauakt  of  Attoajht. 

AUCTIONEER. 
SeeVwDQ*  Aito  PuacriAtti,1),^. 
Payment  otbi,  |f 

AUDITA  QUERELA* 

1.  The  writ  of  atnfod  qt^femr  k  of 
common  right.  fj£ 

a.  Where  a  writ  of  m£tm  ftct^J 
clearly  affords  relief  to  Use  Tkltxtt- 
ant,  the  Court  will  relieve  him  on 
motion,  without  putting  aim  to  the 
audita  qucrtld,  ik 

3,  But  where  the  relief  U  queftwinabk, 
the  Court  will  not  difpofe  of  the 
cafe  on  mot  ion ,  but  kare  the  De- 
fendant fo  to  'proceed,  that  the 
Plaintiff  may  demur  or  bring  am 

ft 

4.  And  therefore  the  Court  rtfuW  to 
difpofe  of  a  writ  of  audita  qvrw  by 
a  motion  in  arreft  of  judgment,  wheu 
the  parties  ferioufly  argued  the  qucf- 
tton.    Naiham  *.  Gikr*  at* 

AVERMENT.— W*t  m+kfnmi 

becamfi  ii  h  mdde. 

I,  Error  aragned  ift  outlawry,  that  the 

outlaw  was  beyond  the  fea»  *be& 

the  writ  of  exigent  ifiued,  and  thrace 

coDCmaiHy 


BAIL. 

continually  until  thfc  oodewrv  pro- 
nounced* •  Upon  traaerfa  of  the 
whole  alligation,  and  iff«  joined 
thereon,  held  that  k  was  Efficient 
to  prove  that  the  outlaw  was  in 
pores  beyond  the  fas  at  the  time  of 
the  writ  of  exigent  ilued.  Rkb- 
arcf/tm  v.  Robin/on.  Page  309 


BAIL. 


86f 


B 

BAIL. 
I.  Of  tie  Arrefi  and  the  Ball. 
II.  Proceedings  again/I  the  Bail  or 
the  Sherif. 

III.  Surrender  of  the  Principal* 

IV.  Difebarge  by  other  Means. 
V.  Writ  of  Error. 


i.  A  description  of  bail  as  of  one  of 
the  largr  village*  near  London  is  too 
general,  if  the  bail  lives  in  a  lieu 
tonus  within  the  village.  Rickman 
1.  Hawes.  173 

2.  The  Plaintiff  may  wave  the  qua- 
lification that  the  bail  (hall  be  houfe- 
keeper  or  freeholder.  Sagger*  ▼. 
Gordon.  174 

3.  A  defendant  cannot  be  holden  to 
bail  in  an  action  on  a  policy  of  in- 
furawce,  where  them  has  been  no 
adjuftment,  becanfe  it  is  an  action  to 
recover  unKqmdsted  damages*     101 

4.  Although  the  Plaintiff  fwear  to  a 
total  lofs*  it. 

e.  And  although  the  Defendant  make 
an  unqualified  offer  to  pay  8o/.  per 
went.    Lear  v.  Heath.  ib. 


f .  If  a  tenant  bind  Mmfelf  in  a  penalty 
of  100A  for  performance  of  repairs 
within  a  certain  time,  the  Court  will 
not  permit  him  to  be  holden  to  bail 
for  the  lool.  upon  an  affidavit  which 
doe*  not  (hew  in  what  refpeft  apd 
to  what  amount  he  has  violated  his 
contract.    Edwards  v.  WURanu. 

Page%^i 

7.  Notice  of  J.  M,  a»  bail,  is  not  good 
'  notice  for  J.  M*  (be  younger,  -and 

the  Plaintiff  need  not  fwear  there 
are  two  of  the  name.  Smith  v. 
Mellon.  854 

8.  The  Court,  cannot  Ufce  judicial  no- 
tice of  the  fize  of  the  place  where 
bail  are  defcribed  to  refide;  if  it  is 
too  large,  that  fad  muft  be  made  to 
appear  by  affidavit.  5^4 

9.  Notice  of  bail  muft  contain  their 
,    addition,  as  well  as  place  of  abode. 

»  v.  Cofiar.  a. 

10.  If  in  the  bail-recognizance  the 
caufe  is  rightly  named,  itis  fufficieat, 
though  in  the  affidavits  of  the  fnffi- 
ciency  of  the  bail  and  of  the  ac- 
knowledgment of  the  bail,  the  caufc 
is  miCnamed*    Lowe  v.  GaMowaj* 

663 
II. 

1.  If  bail  have  fworn  to  a  falfe  account 
of  their  property  withont  the  privity 
of  the  Defendant  or  his  attorney, 
the  Plaintiff's  remedy  is  by  indict- 
ment for  the  perjury.     ABtchet  v. 

~ •  77* 

The  Court  will  not  amend  a  cle- 
rical error  m  the  fpeHtng  of  the 
Plaintiff's  name  in  the  bail-piece, 
without  the  confent  of  the  bail  814 
Tarbart  for  7 abort  is  a  fatal  vari- 
ance.   Bingham  % .  Dickie.  \b. 

HI. 


I.  Ine  L/crenaant  jiaving  given  Dan 
to  the  a&ion,  and  being  in  cuftody 
of  the  fhcuffs  of  London  under  an 
extent  of  the  crown,  this  Court  held, 
that  they  could  not  grant  hit  bail 
a  habeas  corpus  to  bring  him  up  and 
render  htm  in  their  difcharge  to  the 

'  fleet,  without  the  confent  of.  the 
crown.  Page  503 

a*  And  under  the  fame  circumftances 
they  refufed  permiflkm  to  enter  an 
exonereiur  on  the  bail-piece.  ib. 

3.  And  the  crown  confenting  that  the 
Defendant  might  be  brought  up  in 
the  flierifPs  cuftody,  and  committed 
to  the  Fleet  in  difcharge  of  his  bail, 
on  condition  that  he  mould  be  im- 
mediately remanded,  to  the  cuftody 
of  the  flierifFs,  this  Court  held,  that 

•  it  was  not  fufficiently  clear,  that  they 
bad  authority  to  remand  him  to  the 
cuftody  of  the  fherfffr,  to  authorize 

*  them  to  make  the  order.  ib. 

4.  This  Court  not  having  a  crown  fide, 
'  as  B.  R.  ha3.  ib. 

5.  But  fembk  that  they  would  extend 
the  time  for  the  bail  to  render  the 
Defendant,     Hodgfon  v.  Temple,  ib. 

IV. 

x.  If  a  Plaintiff  takes  a  cognovit  pay- 
able by  inftalments,  and  poftponing 
the  payment  of  any  inftalment  to  a 
later  date  than  the  time  when-  the 
Plaintiff  could  with  diligence  have 
obtained  judgment  and  execution, 
tbe  be3  are  discharged.  Croft  and 
another  v.  Jobnjon  and  another,  bail 
ofjontt.  5,9 
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the  principal,  offen  to  acccpucao 
poGtion,  and  grata;  avqatpnc  to  wke 
teems  W»th  his  o^Her^c^rtUpc*  ta 
not  thereby,  the  compofitifa  fci*i 
difcharge  the  baiL  Bricked  r. 
Armifi.  .    ftpf^ 

V.  And  fee  Practice,  X. 

i .  A  recognizance  of  bail  ia  error,  for 
a  lefs  fum  than  cWUe  the  turn  re- 
covered by  the  judgmeat  does  not 
(lay  the  execution.  $io 

2.  And  the  Court  will  not  permit  ik 
hail-piece  to  be  amended  by  enlarg- 
ing the  penalty,  in  order  to  ddoi 
the  execution.  Heed  and  other/  ▼. 
Cooper.  &, 

3.  If  the  Plaintiff  below  Cgai  judg- 
ment with  a  blank  for  tlje  amount  d 
debt  and  cofts,  and  tbe  Dtfevfam 
below  fues  out  a  writ  of  error  before 
the  prothonotary's  allocatur  of  cofb 
is  figned  on  tbe  pojfea  and  inferred  in 
the  judgment,  the  wnt  of  error 
fuperfedes  execution  if  bail  in  error 
be  put  in  within  four  days  from  tbe 
completion  of  tbe  judgmt  by  in- 
ferting  the  amount  of  debt  mi  coh. 
Blackburn  v.  Kjmer.  672 

BAILEE. 

A  warehoufeman,  receiving  good*  fr^o 
a  confignee  who  has  had  ideal 
poiTellion  of  them,  to  be  kept  for  his 
ufe,  may  neverthelefs  refufe  to  re- 
deliver them,  if  they  are  the  pro- 
perty of  another."    Ogle  ▼.  Aiikf* 
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BANK  NOTES. 
BANK  NOTES. 

AtfMoKBT  HAD  iXB  RiCElVHD,  6. 

BANKRUPT. 

I.  Of  the  Bankruptcy  and  Comnt/fion. 

II.  Of  the  Bankrupt  $  Rights  and  Du* 

ties* 
111.  Of  the  Bankrupt s  Eftate.  . 

I. 

I.  A  creditor  may  legally  contraA  to 
fn€  out  a  commiffion  of  bankrupt 
againft  his  debtor,  in  confideration 
that  a  friend  of  the  debtor  will  give 
the  petitioning  creditor  5*.  in  the 
pound  for  his  debt ;  and  a  bill  git  en 
for  the  agreed  fum  ia  a  valid  bill. 
'Fry  v.  Malcolm.  Page  117 

31.  Upon  a  fale  Qf  goods  at  fix  or  nine 
months'  credit,  the  purchafer  by  not 
paying  at  the  end  of  Ox  months, 
makes  his  election  to  take  credit  for 
the  nine  months,  and  there  ts  no  debt 
to  fupport  a  commiffion  of  bankrupt 
till  the  nine  months  are  expired. 
Price  v.  Nixon.  338 

II. 

1;  The  guarantee  of  a  bill,  difcharged 
by  bankruptcy  of  his  liability  on  the 
bill,  is  not  an  incompetent  witaefs 
in  an  aftion  on  the  bill  by  reafon  of 
his  liability  to  cofts  in  an  a&ion  on 
/  the  bill.     Brind  1.  Bacon.  183 

a.  A  bankruptcy  occurring  after  ver- 
dict for  the  Defendant  and  before 
judgment,  and  fubfequent  certificate, 
are  no  bar  to  an  execution  after  judg- 
ineW  fued  out  againft  the  Plaintiff 
for  the  coils  of  the  a&ion.  Walker 
v.  Barnes*  778 

t  Vol,.  V. 


BANKRUPT. 


** 


3.  If  a  ieflee  covenants  not  to  affigtt, 
and  becomes  bankrupt,  and  hit  af- 
fignees  take  to  the  leafe,  his  cove- 
nant is  difcharged  by  49  G. 3* 
e.  tai.  /  19.,  although  a  breach  of 

t  it  had  becdme  impoflible,  by  reafos 
that  he  no  longer  had  the  fubjecjfc 
matter  refpe&ing  which  the  covenant 
was  made.  Page  79  j 

4.  And  therefore,  if  he  cbmes  in  again 
as  affignee  of  his  affigoees,  he  (hall 
not  be  charged  with  this  covenant, 
and  it  is  no  breach  if  he.  affigns. 
Doc  dem.  Cbeere  v.  Smith.  ib. 

III. 

i.  If  a  perfon  entrafted  with  value,  ' 
trufts  his  creditor  with  that  which 
may  become  productive  of  value,  the 
firft  becoming  bankrupt,  the  fecond 
may  retain  his  debt  out  of  the  pro- 
ceeds of  the  thing  entrufted  to  him, 
and  pfcy  only  the  balance.  56 

a.  A.  a  merchant,  employed  B*  a 
broker,  to  effeft  policies  and  fell 
goods,  and  trufted  him  with  the  pof- 
fcflion  of  the  policies  |  A.  being 
indebted  to  B.  for  premiums  of  in- 
furance,  and  having  obtained  an 
advance  of  money  upon  a  pledge  of 
goods  placed  in  B?%  hands  for  fale, 
bat  not  on  thofe  goods  to  the  ex* 
cldfion of A.h general-credit,  becatae 
bankrupt.  AfterwarVft  fc  lofs  hap- 
penned,  and  B.  received  it1  from  the 
underwriter*  r  held  that  this  was  a 
mutual  credit,  within  the  fiatute 
30  G.*.  ^y.  and  that  B.  mi^ht 
retain  the  fum  received  For  the  Idfs, 
in  liquidation  Of  his  advanced  as  #ell 
aa  of  the  balance  due  for  pfeihfams. 
Ofiwv.  Smith.  56 
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his  property,  in  the  profit*  of  which 
*    his  agents  abroad  were  intereftedio  a 
certain  proportion.  His  agents,  with- 
out the  knowledge  of  the  owner  or 
the  pawnees,  difpofe  df  part  of  the 
1     cargo  abroad,  after  which  the  owner 
becomes  a  bankrupt :  he  induces  the 
agents  to  replace  the  goods  difpofcd 
o^ hf  others  bf  which  the  agents 
*     give  him  bflh  of  lading,  and  he  fends 
•"    them  to  the  pawnees  to  make  good 
-their  fecorrty.     Held  that  the  af- 
fignees  of  the  bankrupt  might  re- 
cover the  fubftftuted  goods  again  ft  the 
pawnees;   Meyer  v.  Sharp*.    Ptgeyt 

4.  A  creditor  obtains  a  preference  in 
contemplation  of  an  intended  deed 
of  compofitioti,  which  would  be 
fraudulent  again  ft  the  creditors  under 
that  deed  1  the  compofition  going  off, 
the  creditor  may  hold  his  fee  unties 
again  ft  a  commiflion  of  bankrupt 
fubfequently  l/rued,  and  not  contem- 
plated at  the  time  of  the  preference. 
Wheelwright  v.  Jotkjhn*  109, 

S.C.633 

5,  A  perfon  to  wham  feveral  debts 
were  due  from  a  bankrupt,  anting 
out  of  leparate  fales  of  good*,  proved 
foine  of  the  dtbts  under  the  com- 
miiTion;  another  perfon,  who  was 
fuggeftei  to  be  a  trullec  for  him, 
fued  at  law  upon  a  note  which  the 
bankrupt  had  given  for  other  part  of 
the  goods  fold-  The  Court  rcfufed 
to  interfere  in  a  fommary  way  to  ftay 
proceedings  on  the  bail-bond  in  this 
a&ion.     Howell  v- Gol/t^g*.         174 

A  banker,  who   pays   the  accept* 
nice  of  a  cuflomer  who.  ha*  made  i| 


drawn,  negotiated,  or  accepted  ay 
the  cuftomcty  As  is  yrat^Gd  ay 
19  G.2.  e.  J±.  f.  1.  in  tarcero^, 
without  notice,  the  anaouof  <d  Is 
debt  after  the  baftkraptcy  U  h» 
cuftomen    Hoboyd  w.  W&rbcmL 

JV444 

7.  Whether  a  trader,  in  eaabarrafied 
circumftances,  4obo  de&wer*  goods  to 
«i  creditor  in  djf charge  of  bjsjfcbi , 

.  does  k  in  ctmf  enigUuoa,  of  bank- 
ruptcy,, k  a  qucftioa  ol  Sad.  far  a 

ja»y-  Sa* 

8*  And-  though  he  qoiUrimptetfS,  that 
r     hi*  trade  muft  ceafc,  and  that  he 
cannot  pay  his-  creditM  aalefe  they 
give  him  time,  hc^<soca>not  therefore 
neceiTarily  contemplate  bs»kr«ptcv, 

9.  B.  purchaftd  goods  to  export  to 
Ruj[ta>  where  he  already  bad  good*, 
from  which  he  t  xptcied  a  farpha  of 
1 8,000/.  after  paying  all  hh  defct 
Receiving  no  remittance*  fn>vfi*fi* 
and  feeing  no  prrofpcCfc  of  adnata*; 
in  fending;  out  more  goods,  ii\d  fod- 
ing  he  rnuft  ftop  payment,  he  n> 
ftorcd  the  la  ft  puxchafed  goodi  m 
the  vendors  t  he  then  fully  expertcd 
that  his  creditors  would  gift  him 
time,  and  had  neither  mteutioo  r.«r 
fufpicion  of  being  made  a  bankrupt* 
On  a  commifOon  jfiumg,  hM  that 
the  vendors  might  retitn  the  good* 
fo  rcftorcd.    Ftttgeon  ▼*  S6*rf*.  IJjo, 

BAR. 

1 .  The  judgment  of  one  court  of  stw, 
deciding  that  money  ig  the  loads  of 

i;  >f.  is  the  property  of  At->  bj 
to  an  adian  in  another  court  ay  C 

agnsft 
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BARON  A^D  FEME.  BILLS  OR*$QKAN0E,  kc  8ff 


Ig^A^n  oUwMDg  %h*  (fre.J&paey 

.  4.  Where*  foreign.att*cluneot,is  a  bar, 

..    it  4n*y  he  give*  incidence,  under 

\   .tt*.  general  iffqc,  «t«  qfum/t/b.   ,    & 

j.  iA  foreigft  attacbottntpeodiAgiis  no 

»  -  bar  toi«to  a&ion  *ratil  jedgncat  be 

tiecoacred  .io  >  the  attachment.    Na* 

*  than*  v.  Gila*         •  *^* 

BARON  AKI>JEME, 
Jf  t  %  a  queftion  of  fa&  whether  a  tradef* 
'  ttlaa  who  furnifties  goods  to  *  wife, 
gives  credit  to-  her  or  '"her  hufband  t 
if  the  credit  it  given  to  her,  the;huf- 
band  is  not  liable,  though  the  wife 
lives  with  him,  and  he  lees  her  io 
potteffion  of  fonae  of  the  goods. 
Bently  ?;  Grijfin*  356 

BENEFICE, 
&*  Prebend. 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

I.  A  note  promifiug  to  pay  on  demand 
at  a  particular  place,  rouft  be  pre- 
icAtcd  and  a  demand  of  payment 
made  at  that  place,  unleb  the  makers 
difcharge  the  holder  fiom  the  pre- 
fenrment  and  demand.  30 

a.  And  the  preftotmenC  and  demand 
mnft  be  alleged*  unleb  a  difcharge 
'  is  foewn.  ,  ib* 

j.  'An  allegation  that  the  makers  of  a 
oote  became  iofolveatft  and  ceafed 
and  wholly  declined  and  refufed  then 
and  thenceforth  tw  pay  at  the  place 
fpecified  any  of  their4  notes,  does  not 
ftW  a  dtfcharg*  of  ffefcmment  and 
demand.  $i. 


4.  Nor  can  it  be,  intended  from  ihcal* 
.  legation  of  refubl  t  hat  there  wa*  a  pre* 

fen^mpit*  J&jmuy.  Hovte.  Pa{t$o  x 

5.  If  the,  holder  of  a.  bill  of  exchange 
.  accepted  for  the  accommodation  of 

the  drawer  takes  a  cognovit  ,from  the 
drawer  fpr  payment,  by  infUhnenta, 
be  does  noj  ibe/ebj  diCchaxge,  the 
acccjtfoiu,        ...  ,  lt  *•  19a 

6.  Whether  the  holder,  at  the  time  of 
taking  the  bill,  knew  it  was  an  ac- 
coamodation-biU,  or  not,.  Ftntum 
v.  pQCiicktand  another*  ibm 

7.  The,  drawer  of  a  .bill  which  is  dis- 
honoured by  the  acceptor*  is  not 
liable  to  pay  intercft  for  tUe  41'me 
which  clapi'ta  between  the  day  where* 
on  the  bill  becomes  due,-  and  t^c  Ojay 
when  the  drawer  receives  notice  of  the 
dilhonour.    Wallers  Barms.      240 

&  If- a  perfoa  to  whom  a  bill  h  di- 
rt&ed  generally,  accepts  k  payable  > 
at  a  particular  place,  the  holder 
needs  tot  receive  fuch  a  qualified 
acceptance,  but  may  refort  to  the 
drawer  aa  for  nun-acceptance.      344 

9.  Such  an  acceptance  is  equivalent  to> 
an  acceptance  payable  at  the  parti* 
cular  place  and  no  where  cMe,  and 
narrows  the  general  liability  of  the  " 
acceptor  to  a  liability  to  pay  at  that 
jflace  only*  & 

10.  But  if  the  holder  receives  fuch 
an  acceptance,  it  intcrpofes  io  the 
contract  a  condition  precedent  that 
the  holder  (hall  pre  fen  t  the  bill  to 
the  acceptor  for  payment  at  the.  f  lace 

<pecifitd.  U. 

it.  And  therefore  in  declaring  on  the 
bill,  the  Plaintiff  rouft  aver  perform- 
ance of  this*  like  othfr  condftrona 
t*br  ihewjng  a  prejantment 


cined.  rati  344 

Is.  And  {hat,  whether  the  a&ion  be 

againft  the  drawer,  or  againft  the 
'  Acceptor.    Gammon  ami  dnukr  ▼. 

&J*m&  »•: 

tjf.  A  bill  made  payable  to  the  order: 

of may  be  filled  up  oy  toy! 

bearer,  who  can  (hew  that  lie  crime 
'  regularly  to  the    pofieffion  of  it, 

with  his  own  name.  529 

J4.  And  though  the  biD  be  drawn  in. 

Jamaka  on  a  ftamp  of  tbat  iffand 

oaly,  an  EngU/h  ftamp  it  not  necef- 

bry  to  the  validity  of  the  inferfion 

of  the  bearer9!  name  in,  tn^lanJ. 

Crvicbhf  v.  Mann*  ib, 

15.  If  J.  gives  2?.,  without  consider- 
ation, a  promlffory  note,  to  be  nego- 
tiated by  B%  at  a  fccurity  for  money, 

„   and  the  indorfee  for  a  valuable  oon- 

.    fideration,  without  notice,  relcafes 

JB.  from  the  note  and  all  clamvand 

demand   touching  the   mattera   in 

refped  of  which  the  maker's  p  ro- 

mifc*  were  made*  thia  does  not  fo 

-  catingutfli  the,  confederation  of  the 

-   note,  but  that  the  indorfee  may  ftill 

recover  again!}  the  maker.  $$  1 

16.  Whether  notice  that  the  maker 
made  it  aa  furety  only,  would  have 
nrfeHhc  caltypmej  Corfimrs  v. 
RoUtftm.  ib. 

|j«  If  an  aftion  11  bmifik  brought 

y .  00  a  promiiibry  note,  the  Plaintiff 

may  retain  the  venue*  though  the 

a&ion  is'for  other  caufes  alfo. .  Sbtf^ 

l&  If  a  broker,  being  employed  to 
XeU  .goodly  £;ils  $hem-  for  ^  bill  at 
two  monthly  and  himfclf  draws  on  the 


tac    ovi  \w 


Le  Fewt  v.  Lhjd.  *+7& 

19.  If  a  corporation  is  authorises!  to 

raifc  money  on  ptvjmJ£Gny  males  hr 

a  paitktdju-  pnrpofc.>p*k  thu)  eit 

dencemayberecertcdtoimpcacJitke 

notes*  by  skewing  tkej  woe  timed 

•  for  another  purpose*  792 

so.  Whether  a  local  a&,  caahaug  a 

corporation  to  iffoc ; 

uodcr  their  foal  1 

make  a  promise, 

taaaaakmof 

is  the  making  of  j 
fvavt  •    JUmi  w.  JB&gms 

a\ 


v     BILL  OF  LADING* 

Jndfit  Conatciioa  as*  Com 

I.  A  bill  of  lading  is  not  a 

inftrnment  of  the  cjtftsfar  of  prot 

perty  fa  goods   oostt%aed  Us  the 

Owner.    £t*jH*  v\  Mavya.  74 

a.  The  flhpptngJBbte  of  joadtpetoo 

board  (hip  in  a  port  «  ftstfaW.  to 

be  brought  to  a  port  m  Emgtamd,  b 

not  fuch  a  bifl  of  lading  of  goods  t* 

be  exported,  as  requires  a  ftamp  under 

48  G.  3.  €.  149b    &uUJsasfv.JRsJ*** 

«J 
5.  The  property  is  a  cargo,  a*  which 
the  matter  of  a  (kip  has  %seasffli 
of  lading,  may  be  tmsatritA  by 
delivery,  witkotu  mftofcmrnf^tbc 
bfllof  lading.  55S 

4, .  And  the  tmosfet W»  bcfaadigiint 
all  the  world  except  fahkaoeat  in- 
dorfeea  of  the  bfll  of  Isdng  &r  a 
valuable  oaafickrstJofc.    Wtfiaat  v. 

Oiks.  .  J^tf* 

BILL 


BILL  &  TAUWCULARS. 


CASES,  k<r. 


M» 


BILL  Of  PARTICULARS, 
Set  Etidbmce,  II.  5.  1 

BOND, 
Set  Assighmimt  or  Bkbachbs,  i. 
Died,  2, 3.    V X  n a  k c b,  3. 

BRIDGES, 
It?  Highway,  2. 

BROKER, 

And  fee  Moral  'Obligation,  i. 
'  Goo&s  sols  aid  DBtrtEREb,  5, 6\ 
I.  It  is  no  anfwer  to  an  a6Konby  a 
broker  for  commiffioii  for  procuring 
freight,  that  the  charter-party  pro- 
cured was  foch,  that  if  the  charterer 
failed  to  procure  certain  licences,  the 
voyage  would  be  illegal    Hakes  *. 

4,  Ifgoodlifcconfignedbytheowner 

•    to  W»  wiffc  dirc&ioos  to  pay  oter 

the  net  proceeds  to  A,  and  W+  em-. 

ploys  a  broker  to  fell  them,  who 

receives,  the  money,  B.  can  recover 

from  the  broker  only  the  proceeds, 

fubjeft  to  the  fame  dedu&tons  and 

allowances  as  W.  was  entitled  to 

-  make  in  account  with  the  confignor. 

Blackburn  y.  Kymer.  584 

.  $,  If  a  broker,  who  being  employed  to 

.    fell  goods,  fdk  them  fer  a  bill  at 

•  tiro  months,  himfelf  draws  on  the 

•  buyer  for  the  amount,  he  is  anfwcr- 

•  able  on  the  bill  to  his  principal. 
Le  Few- LUyd.  749 

BUILDING-ACT, . 
$m  Party  Wall,     , 


G 

CANAL  COMPANY. 

U  The  adau'm'ftrator  of  a  fubfcn£er 
to  a  projected  canal,  deceafed  before 
the  aft  nailes  for.inakiqg  it,  cannp* 
be  fued  as  a  fubferiber  to  the  under- 
taking, ox  ijrojprictor  pf  {hares,    , 

Pa^eZoi 

2.  And  where  the  a£t  indemnified  ex- 
ecutors and  adminiftrators  againft 
their  ceftui  que  trufts,  if  they  would 
pay  calk  upon  the  fliarcs  of  deceafed 
perfons  out  of  their  effe&s,  and  en- 
abled the  company,  if  the  ejecutoia 
had  not  aJTets,  or  refufed  to  pay^  to 
transfer  the  mares  to  others,  who 
would  repay  to  the  admini&rators 
the  calls  paid  on  the  (hares,  and  pay 
the  future  calls ;  aad  if  no  perfons 
would  take  them,  then  to  declare  the 
fharei  forfeited  to  the  company  5 
fem&le,  that  no  a&ion  can  be  main- 
tamed  againfl.  an  admitriftrator, 
though  he  has  paid  one  caH,  for  nqt 
paying  fubfe^ueut  calls.  IVeedd  of 
Kent  CamdCompoq  ▼•  Rohmfim.    j*. 

^CARRIER, 

See  Nayy,  t.  '  - 

CASES  —  dfirmd  **>  qmf&med,  em- 
plained  or  over-nded. 
Anonymous  cited  in  Briftowe  v.  Wad- 
dington,  (a  New  Rep.  360.)       29 
Barrett  v.  Glubb,  (Bac.  Abe.  Sftnooy 

A.)  747 

Barber  v.  Fox,  {%  gaunt.  134.)  48 
Bell  v.  Anflcy,  ( 16  Eaft,  141.)  u» 
Cbatjetdr.  Pax**,  (a  Eaft,  489. 11.) 

*S5 
3  N  3  Collot 


*     "   P*g*  194 
Conway  «.  Gray,  (toEaft,  543.)  829 
Coll  v   Sarmine,  (3  Lev.  66.)         709 
Dawc  v.  lloldfworth,  (  Peake,  N.  P. 
Caf.*64-)'    '  '801 

Tentbn  v.  Gbundfy,  (13  Baft,  459) 

' '  k       •       35 J 

Frmdt  *.  Scott,  ($Tai«i^:*74.)  829 

Goodright  rx  dm.  Carter  v.  Straphan, 
'(Cdwp.  sox.)  '  43 

HfTcox  v  Barrett,  (2  Park.  6  ed.  542 
h.)  '    %  v     108 

Humpage  v.  Rowley,  (4T.  R.  767.) 

577- 
Hnrft  *♦  Meafl,<$  T.  R*  3*5.)  77V- 
I****  *.  Peat,  ( 2  Campb.  N,  P.  185) 

*94 
JUewit  v,  Piercy,  (1  H.  BL  ?9-  n-) 

779 
Lloyd  v.  Lee,  ( l  Str.  94.)  48 

Longford  v.  Ellis,  (1  H.  Bl.  29.  n.) 

*79 

Mofcs  v.  Macfarlane,  ( 1  Bl.  2 19.)   160 

Page  v.  Fry,  (2  Bof.  &  Pull  240.)  106 

Rugby    Charity    tr.     Merryweather, 

(tiEaft,376.  a.}  *  1S5-  *38 

,  Scott  *-  Shepherd,  (a  Bl.  893*)     538 

Touteng  v.  Hubbard,  (3  Bof.  &  Pull. 

291.)  829 1 

Watts  *,  Hart,  (1  Bof.  *  Pull.  134.) 

.780 
Whitehoufe  v.  Froft,  (12  Eaft,  614.) 

*  *79 

CERTIFICATE, 
£p  Shu's  Registry. 

,       CESTUI  QUE  TRUST. 
4^rbavisi.. 

i  ."-1  charter-party* fc 

&^  Covin amt,  8^  J 


It  ie  not  illegal  for  one  of  ttie  ser&ef 
mentioned  in  the  2d  fchedule  «£  the 
act  49  C  3.  ^.70.  (local  amd^ 
fonal9)  a*  being  au  tboriied  to  is. 
the  city  lands  by  lottery,  to  t& 
(hares  in  the  ticket*,  ax»d  lb  reccm 
for  a  (hare  more  than  the  propor- 
tionate part  of  5/.  for  a  whole  ticket. 
Leefe  t.  /&#*.  -P-jpr  I  ao 

clergy; 

And  fie  Simony,  i. 

1.  The  ftatute  43  G.  3.  c.%v  /•"«• 
requires  a  prebendary  to  refine*** 
his  prebend,  although  thefbtntnof 
his  cathedral  do  not  require  it.      3 

Ace.  2  MauU  £rf  5fe/w.  53. 

%,  In  an  action  for  a  conihroed  coa- 
retidence  before  the  fcitutrf  53  and 
546.  3.  it  was  not  neceflary  k>  awr 
the  non-refidenoe  to  have  bees  m 
any  one  year.  & 

But  fee  B.  C.  in  error,  a  M.  &  J.  534- 

3.  In  an  action  for  a  coarmoed  ntm- 
refidence,  ft  is  aecefniry^laprOTetlie 
non-refidence  to  hare  commenced 
"on  the  precife  clay,  and  ctronnnedto 
the  precife  day,  tthieh  &  alleged  in 
the  declaration.     SembU.  & 

4.'  In  an  action  on  a  penal  ftatnte,  if 
the  Plaintiff  at  the  tml  take*  fait 
verdict  upon  a  co^nt inore  pmfiuhle 
to  him,  and  the  Defendant  ha*  a 
verdict  on  the  reft,  the  Plaintiff  can- 
not, when  he  afterward*  finds  Usaielf 
Unable  to  hold  hi*  verdict,  on  that 
count,  transfer  it  to  a  left  prohibit 
coun£  to  which  the  evidence  would 
*  apply.  '  -A 

5.  A  prebend  is  neither* dignity  nor  a 
\xttth<x.sfiardyv.C<&arryClrrt.ik 

6-Tbc 


CLERGY 


COMMON. 


fjt 


4.  The  Cot*  wSU.aot  fay  proceed- 
ings on  a  writ  fuggeftcd  to  be  the 
commencemenj  of  an  adion  for  non- 
"Vefidence,  unlets  the  declaration  be 
delivered,  or  there  be  other  ev idenee 
that  fuch  is  the  fcope  of  the  action. 
Wright  V.  l)oyd>  Clerk*  Page  304 
Same  v.  Wholly.    .  3©S 

7.  The  Court  refufed  to  extend  the 
relief  of  the  featute  54  G.  3.  c.  6.  to 
a  cafe  where  the  Defendant  had  ob- 
tained a  rule  to  compound  before  the 
ftatute  had  paffed.  Wright  v.  — » 
Clerk.  3°6 

«..  If  the  Defendant,  in  an  aaion  for 
lum-refidcnce,  moves  to  iiay  pro- 
.t  ceedings  under  the  ftatutc.  54  G.  3. 
^.54.7:  4-,  the  Plaintiff  i$  entitled  to 
the  cofts  of  taking  office  copies  of 
.  the  Plaintiff's  affidavits,  as  well  as 
the  prior  cofts  of  the  caufc.  Wynne 
s.Budd.  629 

X). ,  A  licence  of  non-refidence  on  a  be-  < 
nefice  witbjn. an  archbi  (hop's  pecu- 
liar, locally  fituate  in  another  diocefc* 
needs  not  to  be  regiftered  in  the  re- 
"  jgiftry  of  the-4iocefet  but  ought  to 
be  regiftcred  in  the  regillry  of  the 
archbiihop.     Wynne  v.  Moore*  Clerk. 

757 
10.  The  archbifliop's  allowance,  figned 
after  ift  July  I&I4,  of  *  hifliop'a  re- 
trofpe&ive  certificate,  granted  under 
54  G.  3.   f.  54-  /•  «-t  »P°°  fuch  a 
licence  for  fpecial  caufe  as  is  autho- 
rised to  be  granted  by  43  G.  3. 
4*  84.  /  zo.,  makes  the  b'cencc  and 
certificate  valid  ah  imtio,     Wright  v. 
Lamb,  Clerk.  .  807 

tj.  Under  the  ftatote  54  G.  $.  c.  54. 
the  retrofpc&ive  certificate  of  a 
fcUhop  to  eyitfe,  a  non-refideneej  in-, 


tarred  before  the  paffing  of  riiat  ac% 
need  not  be  obtained  before  lkjufy 
1814.  P<*gt%A% 

12.  A  biftiop's  certificate  that  he  would 
have  granted  a  licence  tannot  be 
pleaded  in  bar  or  ufed  as  a  defence 
upon  the  trial  of  an  adion  for  non~ 
rcftdence.  ,  If  the  certificate  covert 
fo  much  of  the  time  of  the  nonnreft"- 
dence  that  not  enough  non-rcfidcncc , 
to  conftitute  an  offence  remains  un- 
covered, tne-Cotjrt  discontinue  the 
aftfofi.     Wynne  v.  Kay,  Clerk,    t  ih 


COGNOVIT.  •     l 

1 .  If  the  holder  of  a  biD  of  excMngk 
accepted  for  the  accorhmodatHm 
of  the  drawer,  takes  a  cognovit  from 
the  drawer  for  payment  \>f  fo-- 
Raiments,  he  does  not  thereby  dif- 
charge  the  acceptor;  *9* 

t.  Whether  the  holder;  at  the  tfine 
nf  taking  the  bill,  knew  it  was  an 
accoimnodation-bilr,  or  not*  Fen* 
turn  ▼•  Pdcul.        '  *• 

COMMON  MEADOW, 

,&*FlS81«Gj   i,i. 

COMMON, 

1.  Commpn  of  pafturc  appurtenant  tov 
a  meffuage,  for  cattle  not  levant  and 
couchant  on  the  meffuage.  244 

2.  Common  appurtenant  converted  t;o 
common  in  grofo  t>y  demiting  it. 
Bunn  v.  Channen,  f  •.    ^  fi* 

3.  If  a  perfon  who  has  common  in  the 
manor  of  A  y  and  common  in  the 
manor  of  B.  for  all  his  cattle  leva**, 
and  couchant  on  his  "tenement  in  j/.9 
receives  under  ad  acVtnf  Inctofing 

jN4.       <•         tta 


janeverthelefr  entitled  under  aja  a& 
fpv  iuolofing  the  woftea  in  A  to  an 
allotment  thereof  ialr<*~pe&  of  bit 
common  io  j5.,  and  that  (9  tfce&me 
extent  as  if  he  «c*er  had  any  «un- 
jnpa  or  allotment  io  jL      Faff  365 

4,.  Jf  a.  copyholder  in  the  manor  of  -^. 

^  has  common  m  the  xaftes  of  the  fame 
lord's  manor  of  B.  for  hi*  cattle 
levant  and  couchao*  on  his  tenement 

1  jn,  4>%  this  h  a  proof  that  the  maooss 
were  formerly  in  different  hands;  for 
the  eftate  of  tbe  copyholder  was  too 
weak  to  fupport  a  grant  by  t|ie  lord 
to  hie  copyhold  tenant  of  common 
appurtenant  in  another  manor.     365 

5.  A  copyholder  who  has  common  in 
a  wafte,  without  the  manor  of  which 
his  copyhold  is  parcel,  has  it  as  an- 
nexed to  the  land,  and  not  to  his 
.  cuftomary  eftate,  and  muft  prefcritve 
in  a  que  eftate  through  his  lord,  for 
him  and  all  his  cuftomary  tenants 
thereof.  And  fuch  common  without 
the  manor  is  not  extinct  by  enfran- 
chisement of  the  copyhold,  though 

j  there  be  no  words  of  re-grant.  And 
after  enfranchisement,  the  feoffee 
muft  prefcribe  in  a  foe  eftate  of  his 
lord  for  himfelf  and  his  cuftomary 

s  tenaats  till  the  time  of  the  enfran- 
chisement, and  fince  that  time  for 
the  feoffee  and  hiB  heirs  as  appurte- 
nant to  the  enfranchifed  tenement. 
Berwick  r.  Matthews.  tfe 

CONCEALMENT, 
See  Insurance,  III.     Consignor 
n,  a«d  Consigns^  4. 


VST      IVBLEASCi      1. 

rowrsiT,  i. 


1/BBV)      ft      ^19- 


CONTEMPT, 
See   Attachment.         Wrwfsftt 
Arbitration,  7. 

CONVEYANCE, 
See  Deed. 

CONSIGNOR  AND  COX- 
SIGNEE. 

1.  The  property  io  a  cargo,  for  which 
the  mafter  of  a  (hip  has  Ggned  b3b 
of  lading,  may  be  transferred  by  de- 
livery, without  iadorfetnent  of  the 
bill  of  lading.  &F  S5* 

a.  And  the  transfer  will  he  good 
againft  all  the  world,  except  fdbje- 
quent  icdorfees  of  the  bffl  of  ladug 
for  a  valuable  confideration.  Na- 
thans t 'Giles.  %< 

3.  If  goods  are  configwed  by  the  owner 
to  fP.f  with  dire&oos  to  pay  over 
the  net  proceeds  to  A*  and  JF*  eav- 
ploys  a  broker  to  ML  them,  who 
receives  the  money,  B.  can  recover 
from  the  broker  only  the  proceed*, 
fubjc&  to  the  fame  deductions  sod 
allowances  as  If.  was  entitled  to 
make  in  account  with  tie  con- 
signor.   Blackburn  v.  Kjwer.      584 

4.  A.  being  indebted  to  the  flaintiff, 
accepts  an  order  to  purchafe  eoods 
for  him  at  /?.,  and  puts  them  00 
board  the  Plaintiff's  MBA  feat  for 

'them,  as  the  Plaintiff's  goods,  ad- 
vifes  htm  of  the  fhfpmeot  for  the 
Plaintiff's  rifle  and  on  his  account, 

•  and  remits  him  the  invokes.    He 

procures 


I      C0«aKJK©AAt®>C(M4OTaNBE; 


HI 


v  procurH  *k«  J»*fa*  tto  %t».  Mis  of 

Wing  to  fa  ffdtt  of  bjank,  40imng 
him  It  is  immaterial.  He  then  49** 
-on  the  Plaintiff,  and  tranfinits  the 

t  bills,  aod.bittof.U9v  to  an  aSeDt 

io  tJjU  country^  with  inftruQioas, 
that  if  the  Plaintiff  does  not  accept 
the  bills,  the  agent  mould  indorfe 
over  the.  bill  of  la/ling  to  the 
payee  of  the  bills,  which  is  accord- 
ingly done :  Held  that  the  property  ! 
in  the  goods  was  changed  by  the 
delivery  on  board  the  Plaintiff's  (hip, 
and  that  the  fubfequent  indorfement 
of  the  bill  of  lading  was  inoperative. 
/V759 
5.  A  warehoufeman,  receiving  goods 
from  a  confignec,  who  has  had  a&ual 
(  poffeffion  of  them,  to  be  kept  for  his 
ufe,  may  neycrthclefs  refute  to  re- 
deliver them,  if  they  are  the  property 
0/ another,     Ogle  v.  Mlinfon.        ib. 

CONSOLIDATING  OF  AC- 
TIONS,    - 

And  fee  Practtci,  IV.  3. 

An  inclofure  ac\,  directing  feigned  iffues 
to  try  the  boundary  of  a  manor,  em- 
powered the  Court  to  confolidatc  the 
actions,  if  more  than  one:  feveral 
'  Plaintiffs  filing  in  different  courts, 

having  confli&ing  intereftsand  iffues, 
the  Court  would  not  compel  them  all 
to  concur  in  the  choice  of  one  attor- 
ney, in  trull  to  him  their  conflicting 
claims  an4  evidence,  and  agree  about 
the  C:vi0QB  of  cpfts,  and  refufed  to 
confolidatc  the  actons*  Cravmer  v. 
Pcmmgton,  167 


CONVOY,       ;      . 

A  taffd  wfceh  fails  with  convoy,  tod 
nrdrnfco  bad  by  weather  into  far 
port  of  clearance,  may  bwrahy  W 
theno*  agafa  wkh  her  cargo  oil  the 
voyage,  wk#Kwt  waiting  for  flit  afet 
oemvoy  front  the  firme  port,  W  jok- 
ing convoy  from  any  other  port} 
hamg  r.  G hvtfr.  •!*<&' 49 

COPYHOLD, 
And  fie  Common,  3, 4, 5. 

CORPORATION, 
See  Bill  of  Exchange,  18, 19. 

COSTS. 

I.  When  payable  by  and  to  Perfons 

m  general.  ' 

II.  When  payable  by  and  to  particular 

Perfons. 

III.  Of  faying  Proceeding*  till  Cojt 

paid,  or  Security  given. 

IV.  Set-off. 

V.  What  tojlt  are  payable. 

L 
The  Coprt  will  not  fend  a  tafitita 
back  to  the  prothononuy  to  tax  for 
the  Defendant  the  ©ofts  of  pleading 
no*  qffwmpfii%  where  the  Plaiatn%  by 
fuocecdiog.oo  aaother  iffue*  hat  en- 
titled hupfelf  so  the  general  cofts  of 
the  caufe.    Hibbert  v.  fo*.         660 

II. 
1.  If  a  Defendant  for  whom  a  verdict, 
has  been  found,  and  treble  cods  have 
been  taxed  on  the  judge's  certificate 
under  the  mutiny  ad,  enters  up  judg- 
ment for  a  Certain  fum  for  treble 

cofts, 


I 


Court  will  not,  after  error  brought, 
amend  the  jndgamt  byftrikingout 
the  word  treble,  leaving  it  a  judg- 
ment for  that  fum  for  cofts.  Page  8ao 
s»  AndJmbU,  that  inafmuch  as  double 
or  treble  cods  are  a  meafure  of  com- 
pensation for  a  fuppofed  oppreffion 
of  the  Plaintiff  in  fuing,  a  judgment 
for  treble  cofts  which  does  not  (hew 
on  the  record  a  title  thereto,  is  erro- 
neous    tiunlar  ?.  Hitchcock.        lb. 

,    III.     Sa  Practice,  VII.  6. 

V. 

f .  If  the  Plaintiff  in  replevin  pleads 
three  feveral  iffues  two  of  which  are 
found  for  the  Defendant,  and  one 
for  the  Plaintiff  with  the  general 
cofts,  the  Defendant  is  entitled  to 
deduct  thereout  the  cofts  both  of  the 
pleadings  and  trial  of  thofe  iffues 
which  are  found  for  him.  Cook  v. 
Green,  594 

3.  If  in  an  action  on  a  policy,  which 
is  not  included  in  any  confolidation 
rule,  the  Defendant  pays  the  premi- 

•  urn  into  court,  and  the  Plaintiff  takes 
it  out,  though  the  Plaintiff  had  failed 
tn  the  fpecial  counts  in  another  ac- 
tion on  the  fame  (hip  and  policy,  he 
-cannot  therefore  be  reftricted  from 
his  cofts  of  the  fpecial  counts  in  the 

•  principal  cafe*  Redman  v.  Wood- 
man, 607 

j.  If  the  Defendant,  in  an  action  for 
non-refidence,  moves  to  (lay  proceed- 
ings under  the  ftatute  54  G.  3.  e.  £4. 

•  j.  4.,  the  Plaintiff  is  entitled  to  t,he 

colts  of  taking  office  copies  of  the 
11 


BuU. 


**** 


COVENANT* 
And  fii  Party-Wa iu  4*  'f>     t*i- 

MMT,    1,2,3,4,5,6.      * 

1.  A  covenant  to  do  afl*  lawful  ana* 
reasonable  ads  for  farther  afforzzee 
includes  the  levying  a  fine,  though 
not  named,  41B 

2.  So,  the  fatisfying  judgment?.       0. 
j.  Upon  a  covenant  wkh  A*  and  his 

heirs  to  do  all  lawful  and  TtaCaaabW 
acts  for  further  affii ranee  opoo  re- 
queft,  and  a  rcqueft  made  by  the 
£urchafcr  in  his  life  to  levy  a  fine, 
and  neglect  fo  to  do,  the  aoceftor 
not  being  evicted  in  his  fife,  but  the 
heir  being  evicted  afterwards,  the 
heir  may  maintain  an  action  npoa 
the  requcft  of  the  anceftor,  aatf  re- 
fufaVmade  to  him.  & 

4.  Becaufe  the  ultimate  damage  tad 
not  accrued  in  the  life  of  the  an- 
ceftor, Hm 

5.  But  the  anceftor,  if  he  had  pVeaicd, 
might  alfo  have  fiiedV   Per  Maf- 

JUIdC.y     Kinf  y.Jpw*.  ** 

6.  Semb.  That  a  requeft  to  levy  a  fine 
at  the  expence  of  the*  cbaaie*,  is* 
eludes  a  virtual  promtfc  aapsy  tJRL 
cofts  of  a  writ  of  dedimus  p&jidm 
for  taking  the  ackntiw4e4g«kat  at 
the  conufor's  home*  be  not  living  m 
town.  *♦». 

7.  A  covenant  for  "  the  free  ufc  of 
the  newly-intended;  road  whenever 
the  .fame  may  he  made,"  w2  not 
apply  to  a  road  wbjch,  when  ih« 
parties  cqntfa&ed^   waa  new^y  in- 

tended 


COTENAKT. 

Httoded  to  be  roaoV,4>ot  was  etectJCid 
ttsdb  complete  before  the  fefctiogwf  the 
•«ovtfia(At^   Crifpv,  Pries.    Page&S 
£•   If  a  (hip-owner  covenants  to  take  a 
cargo  at  0.*  and  tbierewtrh  proceed 
wirh  the  firil  convoy  that  fliouU  (ail 
for  England  14  wotkiog  d  ay  a  after 
the  veifel  was  ready  to  load,  and  the 
freighter  covenant*  to  load  and  dif- 
jpatch.  her  within  14  days  after  no- 
tice that  (he  is  ready  to  load,  but  it 
j»  declared  that  the  (hip  may  be  de- 
tained 15  days  on  demurrage ;  the 
freighterf  on  detaining  her  on  .de- 
murrage for  the  15  days  and  paying 
r  the  fame,  is  in  the  fame  condition  at 
the  end.  of  that,  time,  in  which  he 
would  Qtherwife  have  been  at  the 
.  cpd  of  the  1 4.4*ys-   Connor  v.Sntythe. 

9*  A  covenant  that  the  leflee,  his  exe- 
cutors, or  adminiftrators  will  not  af- 
iign,  does  not  bind  his  aifigRcee. 
JQo*  (fan*  Gkw  j.  Stniib.  795 

COUNSEL,  OPINION  OF, 
See  Malicious  Prosecution,  j  2. 

COUNTY, 

&r  Highway,  a. 

COUNTY  PALATINE, 
jfndfeeDttrifiiQis,!.  Vehus,  1.5. 

COURT  OF  CONSCIENCE 

ACTS. 

A  coal-merchant,  who  has  his  wharf 

and  countihg-noiifc  in   Southward  t 

and  occupies  half  a  count  ing-ftcrafe 

in  London*  for  the 'pnrpoft*  of  his 

'  trade,  "feeks  his  livelihood  in  Ionian 

within  the'Court  of  Conscience  a&. 

CHjft  v.  Pilmart.  648 


i    <CRfcDtTj 
See  Election.    Bankrupt,  I. 

eubWN  debtor; 

See  Bail,  I1J.  1,  2,  3,  4,5. 


*w 


DAMAGES/EXCESStVk 
Set  Excassiva  Damagbs* 

DEBT. 
.  Debt  will  not  lie  agdinft  an  execu* 
tor  on  a  firaplc  contract  of  bis  tef- 
tator.  Page  66$ 

•  But  if  the  Defendant  does  not  de- 
mur, no  advantage  can  be  taken  of 
the  objection  in  arreft  of  judgment  or 
in  error.     Print*  v*  N'tcbolfon.        ib. 


DEDICATION  TO 
PUBLIC,  * 
See  Highway,  z. 


THE 


DEED, 

And  fee  Arbitration,  2,  3, 4.  Co* 
tenant,  7.  '• 

1.  If  a  deed  corrcftly  defcribe  land  by 
its  quantities  and  occupiers,  though 
it  defcribe  it  as  being  in  a  panfli  in 
which  it  is  not,  the  land  /hall  pals  by 
the  deed.  Lamb*,  Plaintiff;  Reaflon% 
Deforciant.  207 

2.  Bond,  conditioned  to  pay  too/*  by  " 
fix  payments  of  16V.  13*.  44.  on  the 

'  3d  of  OBober  in  every  year,  until  the* 

full  fum  of  one  pounds  was  paid.   A 

ftxaager  infertcd  the  word  hundred 

between 


being  4t  until  the  foil  funs  of  ieo£ 
wit  paid*"  and  Held  a  fatal  variance. 

jfm^a  ▼.  2fr/w.  ***«  707 

3.  But  die  feflfe  being  fuftciently  ma- 
nlfcft  before  the  alteration,  that  the 
condition  waa  for  payment  of  100/. 

'  by  fit  yearly  inftalmeots  of  i67. 13/. 
4J.,  held  that  the  infertion  of  the 
word  hundred  did  not  alter  the  fenfe, 

'  and  was  therefore  immaterial,  and 
did  not  deftroy  the  bond.  U. 

4,  The  patron,  being  aHo  rc&or  of  B^ 
agreed  for  8750Z,  to  convey  to  D.9 
Clerk,  the  advowfon  in  fee,  and  im- 
mediately to  refign  the  re&ory  and 
prefent  Z>.  thereto,  pay  all  cxpenccs, 
and  allow  D.  60/.  for  dilapidations, 
and  that  D.  mould  have  the  profits 
from  a  day  then  pafb    The  ordi- 

.  txary  refuted  to  accept  the  vendor's 
refignation,  whereon  D.  agreed  with 
the  patron  for  the  purchafe  of  the 
advowfon  at  8000A,  allowing  60/. 
for  dilapidations,  aad  he  was  to  be 
entitled  to  the  profits  of  the  re&ory 
from  the  fame  paft  day.  And,  four 
days  after,  the  vendor  executed  an 
agreement  to  grant  him  a  leafe  of  the 
tithes  for  the  vendor's  life  at  a  pep- 
per corn  rent.'  The  conveyances 
were  accordingly  executed.  Upon 
the  death  of  the  vendor,  the  king 
prefented  to  that  turn  for  fimony; 
and  upon  the  death  of  the  king's 
clerk,  the  heir  of  the  vendor  dif- 
:  turbed  the  purchafer,  ^infifting  that 
the  grant  of  the  advowfon  was  void 

*  by  reafon  of  fimony.  '  Held  that  the 
!  conveyance,  purporting  to  carry  the 

*  whole  advowfon,  including  the  text 


no  further  void  than  ther.  i 
part  of  that 
touch  only  the 
extended*  aad  that  fo  alack  of  ak 
conveyance  as  applied  a*  ahe  Jegal 
part,  the  fee  of  the  advovfoav aaw 
tobefeppoctcdL  &mmmmi «.  Tit 
Bj/itf  of Lndetu  -Aajr7»7 

DEVISE. 
I.  By  what  Words  Lmhy  &*&*. 
II.  What  Efirte. 

HI.  invocation. 

I.  Devife  of  all  the  reft,  itfttae,  aad 
remainder  of  the  teftator*f  etate: 
$>uery  whether  retrieved  to  perlbaal 
eftate  by  directions  appVeafae  to 
perfonalty  only,  to  *  ky  it  oat  at 
iotereft  and  change  the  feeuririe*. 

j6S 

a.  Devife  to  truftrea  aad  their  heirs 
for  a  term  often  yean:  Newkad  v; 
Marjoriianiu  ik 

3.  Devife  of  "  all  my  todRagts  a  T.% 
and  now  in  my  occupation.*  *tht 
teftator  had  two  ntcSuagea  in  5% 
of  which  he  occupied  only  one: 
Held  that  only  that  one  pafled  by 
the  devife  ArLjI+tf  tmthf. 
Ptrkin.  jzi 

IL 

I.  Devife  of  a  copyhold  to  two  sad 
their  heirs,  in  traft  to  permit  M.Jf.  S. 
to  enjoy  the  fame,  Or  to  pay  to,  or 
permit  and  fuffer  her  to  reeefre  the 
rents,  during  her  Kfe,  for  her  fcps- 
rate  ufe ;  and  fubjeft  a*  facb  eftate 
of  M.  A.  S*  to  fuch  perfoaaj,  *e>  at 
M>J.$.fk*\d  ay  bet  ttfD  aapoaa* 

aad 


DEVISE. 

*nc*i»  aWatik  rf  appointment*  to  the 

*  rigfct  ;bc«  •£  M+A>&>*  the  ap* 
:  pointed  bywilloC  if.  A  &f  take*  a 
v  lfigmlcfhitc^jdlhonghthctruftccehad 
...  neve*  fertendeped  to  the  \xk  of  the 

irjM  of  Ji>d.f.9ju*  bad  AT.-A5. 
been  admitted  tenant.  Doe  v.  Bar- 
*r*p.  Page  $9* 

a.  An   oseestory   devife  qver  after 

-  linnftations  which  cannot  take  ef- 
fect becanfe  they  lead  to  a  perpe- 
petuity,  accelerated*  and  not  void* 
Beard  v.  Weflcott.  393 

3*  An  executory  devife  over  to  B., 
upon  a  contingency  which  muft  take 

r  cSc&t  if  at  all,  within  a  life  in  being, 

and  2 1  years  after,  is  good,  although 

.  the  21  years  arc  not  meafured  by  the 

.  minority  of  B.  the  devifee,  but  by 

,  the  minority  of  a  prior  devifee  under 

the  fame  w3I»  tip  devife  to  whom  is 

*  inOftetativt,  as  tending  to  a  pcrpe~ 
.  tuity,  .  jl. 
4,  Devife  to  jL  for  99  yeant  if  he  fo 

long  live,  remainder  to  the  firft  fon 
+£Ay  (tbeq  unborn,)  for  99  years, 
.if  he  fo  long  live,  and  fo  on  in  tail 
tna)e  to  fuch  firft  fon  lawfully  iffuing 

,  for  oyer*    Apd  for  want  and.  in  dc- 

v  fault  of  fob  ijfyc  of  fi#h  firft  fon, 
ttA  tfie  k<m&  a*d  other  ions  fee- 

.  roeffively  for  99  years  only  in  eaft  he 
fo  long  live,  and  that  fuch  elder  (on, 
or  the  iffue  of  fitch  elder  fon,  fhould 

1-  feat*  po:gftitnr  eftale  than  for  99 
ye**  daferaambl*  at  hin  dcoeafe: 

.  i;s*cj  if f*e#c  ftouW  be  Ho  ifoe  male 

*  oUtAltb^timt  of  his  (,»Vs)  death, 
.  1  .*e  in  caftthew  Arnold  he  fneh  iffue 
;  mlontthil  aim*  aodthey  fori*  all 
.-  dfe  bflfotc  *i  without  Mue  mole, 
,  thtt  ta A  fiat 99  year*  ffj*  flfedd 


DISTRINGAS. 


Ht 


t*  bnglfre,  remainder  to,  the  firft  foo 
of  Jl.  for  99  years,  if  he  (hould  fo  long 
live,  ficc.  Held  that  the  limitations 
were  good  to.2fi.  for  .99  years,  if  he 
fo  Jong  Uvtd ;  to  the  firft  too  of  A. 
for  99  years,  if  he  fo  long  )ivgd  ; 
and  good,  in  this  contingency  above 
mentioned*  over  to  B,  for  99  jears, 
if  he  fo  long  lived  j  and  to  the  firft 
fon  of  B.  for  99  yea**  if  heib  long 
lived.  Page  39$ 

•  A  devife  of  a  term  of  years  cannot 
by  any  implication  be  oooftrued  into 
an  eftat€-ta4  Per  Lord  Keagoa  C.  J, 
and  Lawrence  J.  j j. 

DISTRESS, 
Set  Replevin* 

'     DISTRINGAS. 
i;  The  ftatutc  51  G.  3.  r.124. /.a. 
regulating  jjrocefs  by  fummons  and 
dtflringae  does  not  extend  to  coun- 
ties palatine.     Moore  v.  Taylor.    69 
3*  An  affidavit  to  obtain  a  dtjlrmgae 
vmuft  not  onlyftate  the  deponent's 
Relief  that  the  Defendant  purpofely 
abfentahimfelf  to  avoid  proctfs,  but 
muft  alfo  ftate  fads,  from  which  the 
Court  may  fee  that  his  belief  is  well 
grounded,     Turner  v.  Wall.    Down 
v.  Crew.  N  520 

S.  P.  Hannam  v.  Dietricbfen.  053 
3.  The  Court  will  not  grant  a  diflringat 
againft  a  Defendant  who  has  gone 
abroad,  without  proof  of  hjs  abfent- 
ing  himklf  with  intent  of  avoiding 
proccia*  Renfhaw  v.  Learnt,  703 
Jordan  v.Peflb.  Ik 

4*  An  affidavit  whereon  to  ground  a 
motion. for  *  dytrhgatwfc  Jet  out 
thoEmg^wtk*Ubk*^t*.thc 

proceaj 


"3J 


DQG& 

A  m$ttnttf   who    convi&s   an  on- 

•    qualified  pctfon  of  killing  game  un- 

'   der  the   ftatvte   %  Am.  c.  14.,  and 

-  caufes  his  dog  to  be  brought  for  the 

pUTpofe  of  feizing  it,  may  order  the 

flog  to  be  killed  wfthout'any  formal 

adjudication  of leisure.  Kingfnortbi. 

Brett  on.  4*6 


E 

EJECTMENT. 
The  Court,  in  their  dtferetjon,  will, 
ttt  afide  a  writ  of  kaSere  facias  pofif 
foam  executed,  and  let  in  a  Jand- 1 
lord  to  try  an  eje&ment,  on  fuggef- 
tioo  of  ooHufion.  Do*>  on  demife  of 
Grocers'  Company,  v.  Roc.  lo$ 

•     ELECTION, 
And  Jet  PAYNtKT,  i,  2,  3, 4.  5»6. 

Upon  a  fale  of  goods  at  fix  or  nine 
months*  credit,  the  purchafer,  by  not 
paying  at  the  end  of  fix  months, 
makes  his  election  to  take  credit  for 
the  nine  months,  and  there  is  no 
debt  to  fupport  a  commiffion  of 
bankrupt  till  the  nine  months  are 
expired.     Price  v.  Nixon.  3  j8 

ENEMY,  , 
See  Alibm  Embmy. 

ENROLMENT, 
Ar  Highway*  4. 


•   '  1       *  1      J-         .        .  .       *..«-' L»4.       **-     .    - 

Js#atafc,Vs    8v*4rf*£Mjitv  In. 
cutor,  4,  5, 6.     PftACTlCf,X. 

ESCAPE     V 

^SBKRIFr,   tils 

ESTATE-TAIt, 
;*#Deyisi,  II.  a,  Jt4if*fc 

EVIDENCE, 
I.  Of  the  Competency  of  the  Wkntfo. 

II.  Of  the  Evidence  of  particular  Font 

or  Averments. 

III.  Of  Stamps.     ,   ']  . 

IV.  Secondary  EviJtucCyVtJa^pt' 


1.  In  ejectment  agawrtt  a  BaSff,  the 
tenant  in  pofleffion  is  not  competent 
to  prove  that  'the  wftnefs  tad  not 
the  Defendant  is  the  pofltflar  of  the 
fand.  2>oe,  <w»  dtmfy'&Jmt,  r. 
Wilde.  PVi*s 

2.  The  guarantee  of  a  bill,  discharged 
by  bankruptcy  of  hwBabSty'on  the 

-  bill,  is  not  an  incompetent  wiCneft  ia 

,  an  action  on  the  biD  by  reafba'of 

his  liability  to  cofts  in  an  a&M  on 

the  bill.     Qrini  v.  Bacon.  «*. 

3.  The  whole  of  the  account  switch  a 
party  gives  of  a  tranfikclujo  mull  be 
taken  together,  and  bis  adraiffiotf  of 
a  fec\  difadvantageous  to  ronrfclf 
(hall  not  be  received,  without  receiv* 
ing  at  the  fame  time  his  '<cotenpt*a- 
neous  aflevtion  of  a  2aft  fcveirable 
to  himfelf.     RondU  n  BUteun. 

-     «.--      —  ,4c 

4.  And 


EVIDENCE. 


1* 


4.  And  that  not  Weitly  aa^afidence 
thai  he  made  iu*  *;cowitwrd«ffl» 
but  as  admiffiblc  evidence  of  the; 
cxiftence  of  the  matter  in  hit  dif- 

,    «lnrgvf*^b«afl«fW*    f'lfHS] 

II. 

j.  The  declaration  averred  that  the 
Defendant  charged  the  Plaintiff  with , 
violently  affaulting  him,  and  pro- 
.  cured  a  warrant  to  apprehend  him 
for  the  faid  offence.  The  charge 
Bade  was  for  affaulting  and  ftriking, 
the   warrant   produced  recited  the 

*  charge  to  be  Tor  affaulting  and  beat- 
ing :  Held  that  this  was  no  material 
variance.,   Byne  v.  Moon.    .        187 

a.  I{  a  flieriff  continues  in  poffeffiou 
after  the  return-day  of  the  writ,  that 
irregularity  makes  him  a  trefpaffer 

*  aj>  tnU\o%  but.  will  not  fupport  the 
allegation  of  a  new  trefpafa  cqm- 
mittedby  him  after  the  a&a  which 
he   jufttfies    under    the    execution. 

'  Aitkenbead  v.  Blades.  1 98 

a.  The  Plaintiff  cannot  ufe  one  plea,  of 
the  Defendant  as  evidence  of  the  faft 
which  the  Defendant  denies  Jn  an- 
other olea,  Harrington  v.  Macmorris. 

4.  Nor  can  he  ufe  a  notice  of  fct*off 
for  evidence  of  the  debt  on  the  iffue 
.ol non  ofumtft,   becaufe  the  ftatute 
gives  the  notice  of  fct-off  in  the  na- 
ture* and  place  of  a  plea,  ib. 
r.  IJIpr  can  he  ufe  a  particular  of  fet- 
oJF  for  that  rpurjpore,  becaufe  it  is  in- 
corporate^ with' the  notice  of  fet-off. 
'  ib. 
&  Upon  an  allegation  of  a  loan  of  law- 


ful  money  oC  ft  B*  it  i»«o  variance  '- 
that  the  loan  it  proved  to  have  been 
of  foreign  coin,  at  pagodas.  Page  22% 

7.  A  deed  whereby  a  perfon  conveys 
" -one  iaU  moiety*"  i*Jri*4  foci*  ~ 
evidence  that  the  grantor  ia  owner 
of  the  other  moiety.    '  »s7 

8.  Notice  of  the  contents  of  a  deed  it 
not  to  be  prefumed  from  the  fa&  of 
attcfting  another  perfon't  execution 
thereof.  Reed  and  Stevens  v.  Wil- 
liams and  Wilcox,  ib. 

9.  Proof  of  poffeffion  offend  and  per- 
nancy of  the  tents  it  prlmd  facte  evi- 
dence of  a  feifin  in  fee  of  the  perfon 
poffeffed.    Jaym  v.  Price.  3*6 

io.  But  proof  of  40  yeart*  fubfeqnent  - 
poffeffion  by  a  daughter,  while  a 
fon  and  heir  lived  near  and  knew*  the 
fa&*  it  much  ftronger  evidence  that 
the  firft  paffeffor.  had  only  a  parti- 
cular cftate.  ib, 

1 1 .  If  a  copyholder  in  the  manor  mi  A. 
has  common  in  the  wafteaof  the  fame 
lord's  manor  of  B*  for  hit  cattle  le- 
vant and  couchant  on  hit  tenement 
in  A.%  this  is  a  proof  that  the  manors 
were  formerly  in  different  hands;  for 
the  cftate  of  the  copyholder  was  too 
weak  to  fupport  a  grant  by  the  lord 
to  hit  copyhold  tenant,  of  common 
appurtenant  to  be  taken  in  another 
manor.    Barwick  v.  Matthews.  365 

12.  The  flux  and  reflux  of  the  tide  is 
prima  facie  evidence  of  a  navigable 
river.     Miles  v.  Rofe.  'jog 

13.  But  not  absolutely  inconfiftent  with  ^ 
an  cxclufive.  right.  ib, 

14.  A  judgment  in  an  action  on  the 
cafe,  difaffirming  ari  exclufive  rigfct 
to  a  river,  is  ftrong  evidence  in  an- 
other action  trying  the fame  right,  Ifc 

15.  But 


a  road  oftds*  an  ioeloftrre  afi,  evi- 
dence of  cotemporaneont  adt  of  the 
octtm4ert  of  the  laid  snap  be  rt- 
•etvtd.    0m%  v.  BajhfK        752 

HI. 

/l.  A  btoker  inftrucled  to  effieA  a  policy 
on  goods  effeded  it  on  (hip :  the 
tniftake  was  afterwardt  rectified  by 
the  underwriter  fubfcribtng  a  me- 
moranduin  in  the  margin:  Held  that 
so  new  ftamp  waa  ncceflary.  aW- 
ttll*.  Lomk*.  359 

a*  If  a  bOl  be  made  payable  to  the  or- 
der of  ,  and  be  filled  up  by 
bearer,  who  can  mew  that  he  came 
regularly  to  the  poffeffion  of  it,  with 
kit  own  name,  though  the  bill  be 
drawn  in  Jamaifi*  on  a  ftamp  of  that 
iflind  only,  an  Englifb  ftamp  it  not 
ncce&vy  to  the  tabdity  of  the  in- 
fertion  of  the  bearer' t  name  in  Emg- 
hmd.    CrwdUy  a.  Mmm%  gig 

$.  The  wipptng-oote  of  goods  put  on 
board  (hip  in  a  pott  in  oTarfcautV  to 
be  brought  to  a  pott  'mEtqland,  it 
wot  fuch  a  bill  of  lading  of  .goods  to 
he  caponed,  at  requires  a  ftamp  un* 
der4«tf.S.  <r.  140.  SMfkmJw.im- 
M  533 

EXCESSIVE  DAMAGES. 

1.  There  it  no  fpecict  of  adion  in 

which  the.  Court  will  not  grant  a 

sew  trial  tor  excels  of  damages,  if 

.  the  circumftanoat  require  it,    Hw 

Jm  vXrmMfr  277 

*•  aceoi.  damtftt  held  not  exceffive 
focawmUciottajprofectttion  for  felony, 
bysatfttofi^sjpiiAhJtekffc.    tf. 


elotV,  treading  hit  gemJsy  aw4  Wwrg 
for  gaaaa,  and  ottter  wiofgp,  fppL 
wen  not  taedfoc  damage*  §■  t 
treipsia  in  {posting,  jmjtouul  a 
in  defiance  of  notice*  and  accompa- 
nied with  indecent  and  oafrnfre  oe- 
r.  Mm&i+frrvQ-  ^m»44» 

EXECUTION, 
See  ExtcuToa,  8.    Tkmspams,  h  a. 

Bankrupt,  IL  a.     ,  . 

EXECUTOR, 
WW T^r  Canal  Coi*»any,  i,a. 

I*  Where  a  FlaiathY  had  recovere!  a 
debt  doe  on  hood  of  the  teftamr, 
againft  executors,  oeafempkaof 
Judgment  recovered  again*  thsn> 
fcrret,  and  had  a  judgment  for  the 
debt  de  bmms  Sefittris,  and  for  the 
cofU  4$  hmu  fflrWarA,  gjFant,  dt 
hmufropriU,  which  reftriftb*  of  the 
executor's  liability  for  the  coftt  wm 
mtctfraed,  and,  tpfmtadfi  bf  the 
Plaintiff's  former  tttorncy,  the  Cowrt 
refufed  to  amend  the  judgment  fit 
years  after  it  was  ngncd,  by  ftrikjag 
out  the  words  which  rc^rXked  the 
executor's  peifonaX  Hhbflity  to  the 
coftt.    Bmrrtmgbs  *.  Strums.      554 

2.  Whether  a  (ham  plea  by  ao  executor, 
of  judgment  recovered  tgamft  hiflaleH, 
be  deemed  falfe  within  thetttcutor't 
own  knowledge,  qw*re.  si. 

3.  Whether  the  fertiH^f  tkejWgtanxt 
entered  is  now  to  be  ceanucred  tt 
the  ad  of  the  clerk,  or  the  td  of 
the  party,  oiurr*.  at. 

4.  An  executor  may  plead  jm  dfnwm 
conHnkaniti  unfererfed  lodgment*  m 

debt 


•ixicuToit. 

*cU*  on  AittjA*  ceirtrae1&  of  Ac  tcfc 

lator.  recoVer«4  agiitfft  the  cxecnCor 

;  id  fult*  commenced  inoehe  pleaded 

the  general  uToe'in  bar  in  the  prin- 

5.  And*  though  he  might  have  damftr- 
' ' red  tofiich*  actions,  he  k  not  bound 

fo  to  do.  %     *  "*• 

r*  8ilchjud^entaar««xKrev*T«>lein 

error,  or  on  motion  in  arreil.        ib. 

7.  It  is  not  a  concl u fiVe  objection  to 

the  Validity  of  a  plea,  that  it  has 

never  before  been  pleaded.  ib* 

S.  Under  a  writ  of  fori  facial  againft 

the    goods  or*  an  intcftate,   in  the 

hands  of  his  aoMiinfftratHx,  or  of  the 

*  huftanHjof   the  adminiftratril  and 

her  in  het  right  flnce  her  marrfrge, 

'    thefherht  may  jttiff  entering  the 

"    houfe  of  the  hatband  to  femrch  for 

goods  of»the  intcftate,  though  wine 

be  found  therein,  becaufc  that  is  the 

liioR  natural  cfcftridy  for  them.  Cooke 

v.Btrt.  *  P*?*p6* 

SX£CUTQRY  DEVISE, 
Ac  Daviaa,  U,  a, 3,4,  5.         / 

EXPORTS, 
Sec  Bill  or  Lading,  2. 

EXTENT, 
6V  Bail,  HI.  H  *>  S»  4,  5* 

EXTINGUISHMENT, 
jS»C*«iioi!,  5. 


FEME  COVERT, 
&»•&**»«  a«b  Ft  hi. 

Vol.  V. 


*  FINES,  *t.      ' ,     Wr 

FINE,      * 
See  CoraNA«T,  i9  a,  3, 4«  5. 

•« 

FINES  AND  RECOVERIES* 

AMBNDMEJOT 'OF.        * 

.  Recovery  amended  by*  inferting  a 
parifh  after  25  year*,  /fojfri  Spe- 
mandant\  Lacon,  Tenant;  Angyfyb* 
Vouchee,  Page  % 

\.  Recovery  amended  by  ftriking  out 
the  name  of  one  of  two  demandants,   < 
who  die*  pending  the  recovery.  Nor- 
ris  and  Dejfu    Demandants;    ■■   '    , 
Tenant;  ,  Vtucbee.  '73 

5.  Fine  amended  by  inferting  a  parifh 
not  named '  in  the  deed  to  lead  the 
ufes,  it  being  certain  by  the  deed 
fpecifying  the  quantities  and  occu- 
piers, that  the  land  was  intended 'to 
pafs.     Lambc  v.  faajlon.  20 f 

t .  if  a  deed  cofre&ty  defcribe  land  by 
its  quantifies  and  occupiers,  thoiigh 
it  defcribe  it  as  being  in  a  parifh  in 
which  it  is  not,  the  land  (hall  pafs  by 
the  deed;  \    -  ib. 

5.  The  heir  of  the  conufor  was  heard 
to  oppofe  a 'line  being  amended  to 
hisdifherifefi.  '  ib. 

6.  Recovery  amended  by  altering  .the 
name  «f  ■«■  pariah  nnfoamaa  in  .the 
<feed  makiog  the  tenant  to  iheyr*- 
ripe,  as  well  as  in  the. recovery,  upon 
affidavit  of  the  intention.  Fhwet 
v. Bmnmigbt'.  *  /  -    f  -30$ 

The*  material  part  of  the  deed, 
which  is  to  authorize  thcrCottrt  to 
amend*  a-  fine  or  *Ttco very v'*ndl  be 
read  aloud  in  the  cowt  by  a-ftrjeant 
at  law,  or  by  the  Acer  of  the  court, 
but  not  by  tke\^ttorneyvftr  *the 
--•.--jO     *    ^  toncnd. 


8»  Fine  not  amended  by  inferring  more 
acres,  where  there  was  no  other  war- 
rant for  the  amendment  than  the  faft 
that  the  clofca  enumerated  by  name 
in  the  deed  were  therein  Hated  re- 
spectively to  contain*  and  did  contain 
acres,  the  aggregate  whereof  was 
more  than  the  number  of  acres  com- 
prized in  the  fine.  Stone,  Plaintiff  t 
4fityt  Defendant.  616 

9.  Fine  of  lauds  in  the  pari(h  of  F*9 
which  it  no  parira,  but  ta  the  popular 
name  of  a  diftrid  containing  two  pa- 
rirties  of  F.  St.  Mary  and  F.  St.  Ni- 
ikoJaj,  amended  by  fub&itutiog  thefe 
two  parifhes  by  name.  Blake,  De- 
mandant-, Safer] t  Tenant;  Pooley, 
Vouchee. 

to*  Fine  with  a  double  operation 
amended  in  fori  1>y  ftriking  out 
landa  in  reverfion,    Moore  t.  Sharp*. 

631 

If  •  The  Court  will  not  amend  a  reco- 
very by  ioferting  more  parcels,  tin 
left  the  true  number  of  meffuagea, 
torttt  &c.  be  diftin&ly  and  precifely 
fworn  to.  FandernH,  Demandant $ 
late,  reman*.  6*2 

U  Recovery  amended  by  adding 'the 
greater  comprizing  diftrig  to  the 
diOrift  compriaKd.  Finder,  Demand- 
on*  661 

tt£.  Recovery  amended   bf  inCerting 

.     $ithc  of  wool  and  lambof  a  fowo-t 
Aup>  which  pafled  by  the  «e»eral 
toads  of  "  all  other  the  tithes," 
thoUfball  the  tithe*  of  the  vouchee': 
ownluid^pa^of  |he  townAgnha 

;   .been  fpoBifi^y; granted.    E* 


proof  of  fcinn  of  the  toadtettfst 
efiate  tail  therein  at  the  time  oi  is 
recovery,  and  intention  they  aSet£ 
pats.    Dahon,  Demandant,  aVc. 

Fa*  tit 

j  r.  No  fines  or  recoveries  to  fee  amead- 

ed  on  the  Itft  day  xA  term,    Rakef 

FraSUt.  $.56 

FINES  AND  RECOVERIES, 
PRACTICE  OF  PASSING. 

1.  Where  the  vouchee  in  a  recovery  fras 
abroad,  and  a  notary  public  certifed 
that  the  cotmniflkmcr  by  whom  tbe 
affidavit  of  taking  the  acknowle^ge- 
ment  was  in  £a&  fworn  Wore  S,  a 
mogtftrate  authorized  to  adauaifter 
an  oath,  made  it  before  C,  (the 
other  cornmHEoner1,)  which  hid  8. 
was  duly  authorised  to  adandfter  aa 
oath,  the  Court  confidered  it  as  a 
clerical  error,  and  allowed  the  reco- 
very to  pafs*  Le  Blanc,  Aniandant ; 
Pococi,   Tenant;  NniaBr,  TbocBee. 

184 

a.  Recovery  permitted  to  paf%  rbooga 
the  notary  public  did  not  certtry  that 
the  fignature  6f  the  Hiagiftrate.  be- 
fore whom  the-a&davit  of  takbgtte 
acknowledgment  was  fworn  w  Parirt 
was  Tiis,  it  being  apparent  that  ft 
was  his.  Hubert,  Dfiman8&nti'ffr&> 
phrtyty  Tenant;  Greenwood  and  Wift, 
Vouchee*.  197 

3.  One  of  feveral  conoibrt  firaek  oat 
in  fori.    Anon.  I49 

4..  Return  of  wfk  of  tntif  amended 
by  adapting  kite  dmaWtf  lata? 
Afccu  nckoowfadgqaiOlaL  *  Muni  De- 


*  FINE* &Wtt;ft£GdVfcitfB8,  fcc. 

n  'flMfldrar;  M8nef    Tenant  $     ■'      *, 

!!  "Vouchee                               '  Pagezsg 

*  Jfl  An  afidavit  of  the  raking  of  the 
■i  *  acknowledgment  m  a  recovery  mud 
r  *4>€"engroffed  on  parchment.  263 
J  6.  An  affidarit  ftating  the  commiffloner 

:  named  in  a  deSmus  poteflatem\o  he  an 
at-orney  of  the.  Court  of  King's 
Bench,  was  fuffered  to  pats  without 
the  wordV1  at  Ve/tmin/hr."  M under, 
Demandant i  Hoolney*  Tenant}  Green* 
Vouchee.  ib. 

jfnd  fee ph  \6.t  pcfi. 

7.  Any  perfon  may  interfere  to  prevent 
a  fine  palling  in  a  manner  detrimental 
to  the  interefta  of  the  revenue,  /fp- 
pkyard,  Plaintiff  Brown  and  others, 

^   Deforciants,  *6j 

8.  Any  number  of  perfons  having,  fc- 
parate  intcrc(U  in  one  tenement,  of 
whatfoever  value,  may  concur  to  paf* 
their  intcrelU  to  any  number  of  pur- 
chafers  by  one  fine.  ib 

9.  The  Court  will  not  ufoally  enter- 
tain obje&iona  to  the  paffing  of  a 
fine  raifed  by  perfons  claiming  an  in 
.tereft  in  the  land.  ib 

jo.  If  a  fine  ha*  been  delayed  by  the 

attorney's  aegleft  beyond  the  time 

j>refctibe4  by  the  rale  of  Court,  the 

.    Court  will  not  permit  k  afterwards 

to  pafa.    Linda  v.  -^-.  305 

a  I  f  V  the  tenant  to  tkeprifipe  hi  a  re-: 

pavcry  ia  confined  to  hit  tkmfc  in 

Moudon  by  iUoefs,  he  may  af  pear  at; 

«,  \#x  by  attorney,  upon  motion.  Cot* 

.    M*%  fitmandautt   Afiwaty,  Tenant, 1 

r    J**rd  Cbarks    %»*»   and  others} 

.    >*«**"*-  355\ 

.-And  kfcetwthtt  he  may  cocfti-j 

1    T 


«ft«itd. 


•fj 


Wava*  attoraay  for  that /pm^ofe,* 


>»■. 


who  ft  Woe  "ah  attortfey  or  "airy  tftrtrrt 
of  Weftminfter-batt,  not  wlkti  (landing 
the  ftatute  %G.  2.  f.23.      Page  35  f 

\$.  Th«  CbuH  will  permK  fcd  avia- 
tion from  the  prefcribed   form,  of 

,  caption  of  the  acknowledgment  of  a 
recover^  Tiy  a  feme  cdv^h :  thmi, 
•'  confented  f6  acknowledge/* '  fa* 
Head  of*"  conlerfted  to  and  afeknbw* 
ledged,*  h  bad.  '— — »  £W, 
Vouchee.        •         •  »  '  '^f 

14.  The  writ  of  deilmus  pote/tafrm.  for 
a  recovery  nan  ft  not  be  directed  t6 
and  returned  by  the  Demand  ant. 
jftawk,  DemanAaH ;    Pjie9  Tenant. 

747 
t$.  But  the  recovery  rhay  be  amended 
in  fieri  by  fubrlttoting  a  new  com* 
mifflorter  for  the  t>emandaht,  and 
retaking  the  acknowledgment '.'  ib. 
16.  Supplemental  affidavit  permitted 
that  the  commiffionera  in  a  recovery, 
fworn  to  be  attorniea  of  the  Court 
of  King's  Bench,  are  attorniea  of 
the  Court  of  Ktng'a  Bench  at  Wejt* 
tnfa/tir.  Hardy,  Demandant ;' Prior , 
Tenant ;  Lord  Romney,  Vouchee.  k$$ 

FISHING. 

t.  The  landing  in  a  ooaaaaon  meadow 
«f  fifktafcea  oa  hooka  Una4  in  a  river 
bounding  tjhe  rntodew,  which  |<ver 
ia  the  feveral  fifhevy  of  one  to  whom 
the  ground  where  the  fifli  are  landed 
does  not  belong,  ia  not  a  tafcfng*#f 
fifli  in  a  ftreaai  in  an  tnolofed  gtaand, 
within  the  ftatute  5  6. 3 .  c.  14.  /  3. 
Lifle  v.  Brown.  440 

a.  Nor  is  the  fiMng  ia  a  river "frato  the 

Fbunfif't  meadow  on  which  °the 

river  abate,  ibdaftd  on  the  tfther 

fides,  but  not  fenced  downvthe^/«n» 

S  O  a  aqua, 


j 


oopngpng  to  aaoiuf  r.  (       rog* 

FOREIGN  ATTACHMENT, 

*A*iJte  Aunt st,  i,2. 

i»  In*  foreign  attachment  it  it  not  nc? 
cqflary  that  the  debt  Jhouid  artfe 
H  .within  the  JuriWiAiop,  or  that  the 
JQefandaat  in.  that  court  ihould  re. 
fid*  within  it,  or  be  a&ually  (urn- 
nvtOt^       Harm&m  -v.   Macworru. 

":.-..  ''  **' 

*v  In  a  pka  of  forcjga.  attachment  it 
it  not  neceffary  to  aver  the  cuflom 
that  the  Plaintiff  below ih*U  fwcar  to 
the  de^t,  or  the  fad  that  he  did 
fwear  to  it*    Bonis  v.  oVjf£         234 

j.  Neither  is  it  neceffary  to  aver  that 
the  PlainthTIn  the  principal  cafe  was 
indebted  to  the  Plaintiff  below  within 
the  jurifdidion  of  the  mayor's  court. 

ak. 

a>  Nor  that  a  writ  of  fiire  facias  iffued 
againft  the  garni/hee;  it  is  enough 
that  he  was  "  warned  to  Aew  caufe." 

ib. 

5 .  The  judgment  of  one  court  of  law, 
deciding  that  money  in  the  hands  of 
A.  is  the  property  of  £.,  is  no  bar 
to  an  addon  in  another  court  by  C. 
againft  A,  claiming  the  fame  money 
as  C.'t  property.    Nathan*  r.  Giles. 

s  '  558 

6.  Where  a  foreign  attachment  is  a 
::    bar,  it  may  be  given  in  evidence  un- 

•  der  the  general  iffue,  110x1  nffumpfit. 

-I'"—  '  ib. 

7.  A  foreign  attachment  pending,  is 
'    no  bar  tor'an  action  until  judgment 

*  be  recovered  m*the  attachment,     ib: 


mens  cannot  cajtc  money  or  %oo& 
out  of  the  hand  of  a  ganisVsdb 
has  a  lien  thereon*  wkhoot.dfeaf- 
ing  the  Hen.  *  Ap>? 

FOREIGN  MONOT, 

&f  VaRJANCE,  2. 

FOREIGNER, 
Sit  Ajlibh..    Alum  Ewkmt. 

FORFEITURE, 

Set  Bamcrupt,  nr.  4. 

FORGERY. 
See  Mohit  had  a  ki>  a  kciivid,  5.6. 

FRAUD, 
See  Illegal  Trade,  j. 

\.    FRAUDS,  Statute  of, 
See  SoaaiMoaa, 

FRAUDULENT  COKVEY- 
AKCRS. 

1 .  A  conveyance  of  cbattela  nnaccom- 
paaied  with  poflefion  it  void.     2 1 2 

a.  Although  in  the  lame  inftninent  be 
contained  a  valid  mortgage  of  leafe- 
hold  buildings  in  which  the  chattdi 
are  fituated.  & 

3.  Where  a  perfon  pretending  to  be* 
purchaser  of  goods  under  an  execu- 
tion, leafed  the  goWatarentt<rtht 
former  owner,  who  fin?  cwtamed  zft 
pofleffion,  no  money  havrng  bees 
proved  to  be^ffun  f  of  the  pwdrir, 
cor  rent  paid  under  the  Jade*  fc,** 

•  <joef- 


FRAUDULENT, ftc. 

a  quell  ion  for  the  jury  whether  the 
leafe  wae  not  fraudulent.  Fagt  2  \i ; 
4.  But  under  4rcumRances  the  poffef- 
fion  of  thelcflee  might  >iave  been  the 
poffeffion  of  the  leffor.  Reed'*.' 
Bhdti.  -  *■ 

FRAtIDULK«T  PREFER.  ' 
ENCE. 
A  creditor  obtains  a  preference  fraudu- 
lent in  rafptft  of  the  other  creditors 
who  are  parties  to  an  intended  deed 
of  compofition.  That  deed  not 
taking  effea,  the  payment  is  not 
avoidable  by  the  affignccs  under  a 
bankruptcy  not  then  coqtenaphtcd, 
which  takes  place  two  months  aftcr^ 
Wheelwright?-  J*kf<>**       "°9*  633 

.  FREIGHT, 
i.  The  term  freight  in  common  par-'t 
lance  is  ambiguous,  ,and  may  be  foi 
applied  as  to  mean,  a  fum  #f  money: 
to  be  paid  at  all  events  upon  the*, 
taking  of  goods  onboard  to  be  car- • 
ried  on  a  voyage,  in  h'cu  of  the  ex-' 
pc&ation  of  earning^ffdght.  upon,  the , 
contingency  of  the  fhip's  arrival.! 
Andrew  v.  Mwrbtmjt.  435 1 

2.  The  indorfee  of  the  bill  of  hding  of 
goods  (kipped  by  a  chartered  veffel, 
deliverable  to  the  confignce  or  his 

.  affigns,  be  or  they  paying  freight,  ac- 
cording to  the  charter-party,  is  liable 
to  the  charterer  in  qgumffii  for 
freight;  477 

3.  Though  the  goods  were  landed  at 
the  Weft  India  docks  before  the  bill 
q£  lading  was  iodorfed,  tf . 

4.  Though  n&  ftop  was  put  on  the 
goods  at  the  dock,  .  lb. 

g.  And  though  the  indorfee  had  paid 
.   overjhc  proceeds  before  the.  freight 


GOODS  SOLD,  &c.      885 

was  demanded  of  him.     Bell  v.  Ky 

mer.  * *S«^477 

6.  An  implied  affum$fityftx  freight 
upon  the  delivery  of  goods  without 
firft  receiving  the  freigbV  wflPW 
lie  againft  three  pcrfops  for  whofe 
ufe  the  cargo  was  purchased,  but 
who  are  not  the  confignees,  or  hold- 
ers of  the  biSs  of  lading,  and  who 
have  affigned  all  their  efie&s  To  a 
truftee  for  the*benefit  of  their  credi- 
tors and  themfelves,  two  of  them 
'only,  without  tire  third,  receiving 
the  goods  as  agents  for  that  truftee. 
Finder*.  Wilki.  6*2 


FURTHER  ASSURANCE, 
See  Covenant,  t,  »,  3,4,  5. 


GAME, 
See  Docs.    Fishing. 

GOODS  AND  CHATTELS, 
PROPERTY  IN, 

And  fee  Bill  of  Ladihq.     .Goods 

SOLD  AMD  DELIVERED. 

GOODS  SOLD  AND  DELI- 
VERED, 

And  fee  Bamkrvft,  I.  2.     Electiox, 
1.     Baron  amp  Feme.  ' 

1.  By  a  bargain  and  fale  of  20  tons  of 
oil' out  of  a  merchant'*  ftock  con- 

*  fitting  of  feveral  large  quantities  of 

oil  in  divers  cifterns  in  divers  placet, 

no  property  paffts :  there  muft  be  a 

feparation  of  the  part  fold  fiomthe 

3  O  3  reft 


'  ih*\  the  pur,chafer  intends  Co  apply 
them  in  an  illegal  trade,  la  neverthc- 
Uh  entitled  to  recover  the  price,  if 
fee  yields  no  other  aid  to  the  itttgal 

'  tran&Aton,  than  (tiling  the  gftods 
•  and  obtaining  pennita  for  their  dcli- 

4 .  vtty  to  the  agent  of  (he  ptftoht&r. 
JsWjjm  md  titers  v.  TtmpU*      181 

5»  A.  fella  good*  to  B.,  who  being  un- 
ibfe  to  pay,  traatfere  theta  to  C> 
*tott  pmmifea  jA  to  pay  for  them. 
This  is  a  new  fale  to  C\>  and  sot  a 
-  mere  promjfe  by  C  to  pay  the  debt 
of  A    Bnvmiq  r.  Slat!<trd>      450 

4.  St  pafie&d  of  30  tone  of  hemp  at 
hie  wharfingers,  the  cargo  of  a  cer- 
tain (hip,  fold  ten  tone  of  it  at  1 10A 
per  ton,  payable  by  the  purchafer's 
acceptance,  aud  gnjc  the  wharfinger! 
an  order  to  weigh  and  deliver.  The 
order  was  entered  and  goodt  trans- 
ferred in  the  wharfinger's  books. 
Before  the  hemp  was  weighed  off,  or 
bin-drawn  or  accepted*  the  purchafer 

'  -Hopped  payment  3  Held  that  the 
weighing  being  a  term  precedent  to 
the  delivery,  the  fale  was  incomplete, 
and  the  vendor  might  recover  back 
the  hemp.     Sbepky  ^  D*viu      617 

5.  Upon  a  fale  of  ten  tons  of  flax,  at 
a  fpecific  price  per  ton,  out  of  a 
larger  quantity  packed  in  mats,  of 
uncertain  weight,  though  a  note  is 
given  for  the  delivery  on  a  certain 
day,  and  the  warehooio-room  from 
that  da?  i«  charged  to  the  buyer, 
tiie  fale  is  not  complete  till  the  flax. 

7     **  #t%hcd  off,  awl.  may  be 


sad  buyer,  negotiate*  a,  61c,  toby 
imJUke  delivers  to  the  fcves4  pssjo 
fale~notcs  differently  dcXcsibsag  uc 
goods,  no  coatraft  arjfce,  7I6 

7*  A  broker  employ  od  a yihal^afc 
to  fell  Ptterfangh  dean  heap,  tad 
by  the  Defendant  to  boy  tuns*  laid 
to  the  Dafondam,  aa4  gave  kan  by 
miftake  a  salMiote  of  £jm  Mm 
hemp,  a  description  of  fasts  of  a 
different  quality  frocothePdur^avyJ, 
aod  gave  the  Habtxff  a  ante  af  the 
fale  oiPetorflmrgh  dean  kempt  Held 
that  no  contraa  for  the  fale  of  the 
hemp  in  queition  fobtted  kctveea 
the  parties.     Ttormtm  t.  Kmtfler. 

& 


H 

HE**, 

And  Jet  CovBM  an t,  jf  ^  j. 

The  heir  of  the  cannibr  was  ljaard  to 
oppofe  a  fine  being  amended  to  his 
di&crifoa.  Lamtf,  Pbi&Ji  &*f- 
f 0%  Dtfww***  S07 

HIGHWAY- 

u  l%e.FWotiffei«iM.a^imleadHig 
out  of  a  highway  acrofe  bjamrack** 
ao4  Uawaauqg  a$  thai  end  of  the 
Defendant's  aty^jng  cinfa*  wo*c*) 
was  fcparatoA  *><***  Mae  eanV*f  Jhe 
M  bg  tfct  Deieadaot'a  fence  far 

,  at  years,  during  19  of  which  the 

pnhfefj 


jtiiMicty  watched,  cfeaofed,  aod  tight* 
'  cd,  and  both  footways,  and  half  the 

*  horfcwaj'  theYtfof,  paved  at  the  ex- 
"  pe^e of  tte inhabitants:  Held  that 

•  this*  ftreet  was  not  fo  <kdic*t*d  to 
the  public,  that  the  Defendant,  pnll- 

^fcgdown4rf#  wail,  might  enter  it  at 
*"thc  end  adjoining  to  hisfaid,'  and 
*«'%fcft-Hs  a  fcigbwty.    Woody*  v. 
Hodden.  Pagi\2$ 

».  The  cbanty  ia  liable  to  repaiY  the 
r  highways  for  300  feet  in  length  next 
'     adjoining  to  the  end  of  any  bridge 
which  the  county  is  bourtd  to  repair. 
.  The  Inhabitants  of the  Weft  Riding  of 
Tort/hire  v.  Yhe  King  in  Error.    2  84 
J.  It  id  not  necefiary  for  flopping  up  a 
road  under  an  onjer  of  jufticcs  of  the 
peace,  that  they  fliould,    by  their 
order,  fubftitute  a  new  road  reaching 
the  whole  chance  from  the  terminus 
a  quo  to  the  terminus  ad  quern:  It  fuft 
fices  if  they  fet  out  a  new  road  lead- 
ing from  the  'terminus  a  quo  into  a 
public  highway,  along  which,  and 
pther  high  way  a  •connc&ed  with  it, 
the  fubjecj  may  paft  to  the  terminus 
ad  quern.  634 

4.  If  the  orders  and  certificates  of  ma- 
'      giftrates,  diverting  and  flopping  a 
road,  be  delivered  to  the  clerk  of  the 
peace  to  be  enrolled,  it  fatisfies  the 
ftatute  13  G.  3.  e.fS.f  19.,  although 
the  clerk  of  the  peace  make  no  tran- 
fcrfpt  thereof,'  the  ftatute  being  only 
directory  to  the  officer  as  to  the  en- 
rolment. 634 
r.  Whether  the  ftatute  intend  that  a 
tranfeript  mall  be  made,  guar*,      tf. 
fa  The  ftatute  pot  prefcTibing  any  pir- 
\  .lijular  form  of  certificate  by  tie 


IliJKflMtLTlfillW.     *r 

ttagiftaat*  fhal  the  new  eoad  is  cosn- 
plait  and  in  good  conditio*  and  re. 
pair,  ararioBs  to  the  flopping  up  of 
the  old  road,  it  ferns  that*  recital 
that  <thej  have  to  certified,  ^contained 
either  in  the  order  for  diverting  the 
road,  or  in  the  order  for  ftoppingjup 
the  old  raadi  is  *  frfficicnt  certificate 
within/ 1$.  De  Pomtkieu  v.  Penny 
featker  and  another.  Pngefn  . 

HOLIDAY. 
Lord  Mayor's  day  is  not  fuck  ail  bob- 
day  aa  entitles  the  fealcr  of  writs  to 
aa  extraordinary  fee  far  fcattag  a 
writ  on  that  day.  Wmnhp  v.  iW* 
Ur.  180 


ILLEGAL  CONTRACTS 

And  fee  Illegal  Trade. 

It  ia  no  anfwer  to  an  a&ion  by  a  broker 
for  commjffipu  for  procuring  freight, 
that  the  charter-party  procured  was 
fuch,  that  if  the  charterer  failed  to 
obtain  certain  licences,  the  voyage 
would  be  illegal,  HaUutv+Bufkf$%\ 

ILLEGAL  TRADE, 
And  fie    Licaaca    to    t*am,  ,  i. 
Alien,  i. 

1.  A  perfon  who  fells  goods  knowing 
that  the  purchafer  intends  to  /ipply 
them  in  ao  -illegal  traders  oeverthelefs 
entitled  to  recover  the  <prk»>  if  lie  ' 
yields  00  other  aid  to  the  ;)Uegal 
traflrfa&np  dps  ftliqg-  the  .goods, 
aid  otea«m«  permits  |ftf  jfcej*  deli* 


dcr,  which  had  given  bond  to  em- 
ploy them  io  trading  on  the  coaft  of 
Africa,  in  pursuance  of  an  agree- 
ment made  in  England*  difpofed  of 
►  part  of  the  cargo-  on  the  coaft  of 
"  Africa,  to  a  neutral  American,  bound 
for  Charleflown:  Held  that  the  voy- 
age of  the  American  was  thereby 
rendered  illegal,  and  incapable  of 
iafurance.     Gib/on  v.  Service.      433 

INCLOSED  GROUND, 
&e  Fishing. 

1NCL0SURE  ACT, 
uWyk Consolidating  of  Actions, 

1.  Evidence,  II.  12. 
If  a  perfon  who  has  common  10  the 
manor  of  A  .and  common  in  the 
manor  of  B.  for  all  his  cattle  levant 
and  couchanti  00  his  tenement  in  J.t 
receives  under  an  a&  for  inclofing 
the  wades  in  A.  an  allotment  jn  fa- 
tisfa&ion  of  his  common  in  A.,  he  is 
neverthrlef*  entitled  under  an  a&  for 
,  lnclofing  the  waltes  in  B  to  an  allot- 
ment thereof  in  refpc&  of  his  com- 
mon in  B*t  and  that  to  the  fame 
extent  as  if  he  had  never  had  any 
common  or  allotment  in  A.  Bar  wick 
..  v,  Maiibew.  3*5 

INDEBITATUS  ASSUMPSIT, 
See  Assvmpsit. 

*    INROLLMENT, 
See  Highway,  4/5;. 


II.  OftheEffcaefa-M&dlmJMv*. 
HI.  Of  the  ASt  of  the  infarct. 
IV.  Return  of  Premium. 
V.  OftieC<mfirummtft*lkanuE* 

fnfioui  im  a  Psiuy. 
VI.  Of  the  rclatim*  Rigfds  nf  Jfmtd* 
Broker  >  amd  UmJermrier. 

I. 

1.  If  parties  defcribc,  w  the  cfua] 
terms,  the  voyage  they  inline,  both 
knowing  that  the  adteiiturc  has 
deviated  from  that  ckferrption,  they 
are  neverthelefs  bound  by  the  de- 
fcriptton  they  have  chofca,  and  the 
previous  deviation  is  fatal.  Redman 
v.  Lowdon.  Pap  462 

2.  Whether  an  lnforance  agaiaft  da- 
mages that  a  /hip -owner  any  be 
liable  to  pay  in  conference  of  his 
(bjp  running  down  another,  be  not 
illegal,    qusrt.     Dehmny  v.  Rnhfnu 

.605 

3.  A  licence  to  G.  F.  and  Co.  of  Loa- 
dont  merchants,  on  behalf  of  them- 
felves  and  others,  to  export  oa  board 
a  fbip  named,  bearing  any  flag  except 
the  French  to  a  hoftHe  port,  aad  to 
import  from  thence  fpedfied  goodi , 
notwithftanding  aQ  the  docoments 
may  rep  re  fen  t  the  (hip  to  be  de&ioed 
to  a  neutral  or  hoftile  post,  and  to 
whomfoever  fuch  property  say  ap- 
pear to  belgng,  authorizes  aa  enemy, 
fubje&  of  the  hoftile  country  to 
which  the  (hip  is  Itceafcd,  legally 
to  export  from  London.  674 

4;  And 


INSURANCE.  -' 


4.  And  therefore  iocidentaHy  legalizes 

•  an  infurance  made  by  hie  agent  here 
'  for  tm  benefit.  Fage  «74 
e.  'Ah^it  is  no  objetVion  to  his  agent's 

recovering  for  hi«  ufc,  that  the  lofa 

is  occafionedl>y  flie  ad  of  the  hoftiie 

^traderVown  ftate,  from  whofe  ads 

he  feparated  Mmfetf  by  engaging  jn 

•  the  traffic  thus  licenfed.  >• 

6.  Licence*'  to  trade  wfcti  an  enemy 
are  to  be  conftrued  liberally,  and  not, 
Kke   grants  of  property  from  the 

:    crown,  ftriaiy.  tb 

7.  And  therefore,  although  the  agent, 
'     in  obtaining  the  licence,  did  not  re- 

prefent  to  the  privy  counfel  that  he 
f     applied  on  belialf  of  an  hoftiie  trader, 
the  concealment  did  not  vacate  the 
licence,  or'vitiate  the  policy.   Fltndt 
'     v.  Scott.  ..  ib- 

•*.  Two  neutral  Prujuins,  one  of  them 
1     refluent  in  England,  the  other  at  K<» 
nijbcrg,  having  a  licence  to  export  to 
all  Baltic  ports,  fomc  whereof  were 
hoftHe,  are  not  precluded  from  re- 
1      covering  on  an  infurance  of  goods 
exported  and  confifcated  by  an  ad 
of  the   Prvjian  government,    then 
neutral.     Anfboni  v.  Molme.         7 1 1 
Q.  A  licence  to  F.  and  Co.,  obtained 
by  them  a*  the  Plaintiff's  agents, 
permitting  them  to  export  in  a  {hip 
named,  bearing  any  flag  except  the 
French,  fpecifted  goods  from  London 
toDartiig-or  any  port  in  the  fialtic 
.  not  blockaded,    though   the  docu- 
ments might  reprefent  her  deftma- 
•    tion  to  any  neutral  or  hoftiie  port, 
gud  to   whomsoever   the  property 
might  appear  to  beloag,  |>fol€&8  a 
^       confignment  madcLby-aPrij^i neu- 
ral alien,  refident  here  by  licence 


under  the  aUeri  aA;  to  a  hoftfle  J&i/- 
fan  port  of  the  BMk:        Page^fi  6 
16.  And  the  frlaintlff,  having  infured", 
may  recover  for  a  total'loCs  occa- 
Gonefl  by  the  aa  of  the  government 
of  Profit,  the  country  of  which  he 
was  a  native,  by  feizure  in  a  Prufitn 
pprt,  whither  the  (hip  was  driven  by 
.  ftrefs   of  weather.       Schnakoneg    ▼. 
Andrews.  •*• 

if.  An   importation  from  an  hoftiie 
*  port  by  an  alien  enemy  there  refi- 
dent, may  be  legalized  by  a  licence 
to  R.  on  behalf  of  a  Britifb  merchant, 
for  a  Ihtp  not  named.  .      7*° 

M.  But  iii  order  fo  to  legalize  it,  it  is 
not  fufficient  that  the  (hip's  name 
(hould  be  indorfed  at  the  hoftiie  port 
of  loading  on  the  licence ;  the  affured 
muft  alfo  prove  b  what  authority 
he  applies  the  licence  fo  obtained  to 
that  adventure.    Robin/on  v.  Morris. 

•   *• 
13.  A  licence  to  fail  in  ballaft  from 
any  port   North  of  the  Scheldt   to 
Archangel,  or  any  other  port  of  the 
White  Sea$  there  to  take  in  a  cargo 
of  permitted  goods,  ana4  import  them 
into  the  United  Kingdom,  legalize* 
a  veffel  which  had  failed  from  Great 
Britain  to  St.  Peterfiurgh  with  colo- 
nial produce,  in    bringing  home  a 
f  eturn  cargo  of  the  fpecifted  good*. 
Stani/ortbv.Coombe.  7*6 

1 14.  A  neutral  infurlng  againft  all  rifles, 
until  fcfely  warchoufed  in  the  warc- 
houfe  of  the  confignee,  an  •dventurc 
in  furtherance  of  the  objeas  of  Brt- 
Ufh  commerce,  » thereby  proteded 
againft  confifcation  by  the  a&  of  his 
6  own 


II. 

I.  A  defoliant  cannot  be  noldcn  to 
bail  in  an  a&ioa  on  •-  p^pcy  <*f  in- 
furtacr,  whcic  there  bit  been  no 
awjaftment,  bcosofc  it  at  an  a&ion  to 
recover  unliquidated  damages,     901 

S.  Although  the  Plaintiff  fwcar  to  a 

'    total  iofs.  #. 

|.  And  although  the  Defendant  make 
an  unqualified  offer  to  pay  80/.  per 
cmt.     Lear  v.  J&n/o.  ib. 

t 

lit.  And  fee  Convoy.    Ship's  Hk« 

cistry.    Illegal  Trade,  a. 
I.  A    broker   intruded    to  effee*  a 
policy  on  goods,  effc&ed  ft  on  iiip : 
the  miftake  was  afterwards  rectified 
by  the    underwriter  fobfcribiag    a 
memorandum  in  the  margin :  Held 
that  no  new  (lamp  was  nccc&ry.  359 
%.  Where  it   was  known   at  Lloyd? % 
that  the  Sophia  of  Bri/Ul  was  at  Tea 
Without  convoy,  and  the  broker  en- 
quired of  the  Plaintiff  at  BriJloU 
whether  that  was  4he  ikip  iafared, 
and  was  informed  it  was,  and  that 
the  Plaintiff  fappofed  me  had  been 
^rreterrted   by  adverse  winds  from 
joMog  coawoy  at  Fdmauthf  but  the 
ticker  go*  the  popcy  altered  with* 
ovt  dttcUfing  this   aofwer  to  the 
underwriters  .Held  that  this  con- 
ctalmcnt  vacated  the  policy.    $a<a>- 
4tU*.  Lombm.  & 

g.  It  ia  not  nccefiary  to  communicate 
.   to  the  undetwriter  the  fad  and  time ' 
of  ajhipMailing,  unkfa  circun>ftanoes 


ekwm,  aafaiied  fccT,  wka  notice  tot* 
underwriter  of  the 
*  at  and  froao  Lmmdm  to  - 
and  inserted  tbc  words  *  at  aV.  a 
another  part  of  fife*  pokey*  Hdd 
that  the  deviation  woa  a  gaoi  de- 
fact.  R*4mm  w>  Lrmdm*  fmjefa 
Policy  at  and  free*  Ptrwmtlmt>  or 
any  other  port  or  pests  cm  the  caai 
of  the  Bra%iU9  to  £jmdm\  warrants 
the  sifcrtdt  if  bt  cannot  gel  a  aargp 
at  J*.f  to  go  to  aay  other  |est  or 
ports  till  he  gets  a  cargo*  aat  re* 
<hri£Lmg  him  to  tfaoic  which  be  in 
the  dirca  co*r&  between  An^n 
and  L<mdm.    Lambert  r.  Ldivi. 

480 
6.  Under  a  policy  ftps*  Z#adw  to  tie 
flwp'a  difchargaog  past  or  ports  in 
the  ifofr,  with  liberty  to  loach  at 
any  port  or  porta  for  orders*  or  any 
other  pnrpofe,  the  (hip,  m  toothing 
for  orders  before  fee  has  fele&ed 
her  port  of  discharge, «  no*  confined 
to  take  the  ports  in  the  aocceJBve 
order  in  which  they  he  in  the  courfe 
of  the  voyage,  but  may  return  to  a 
port  Aa  has  quitted,  for  orders  as  to 
her  port  of  discharge.  49S 

v.  After  (he  has  WeSed  her  part  of 
difcbarge,  (be  moft  touch  it  porta 
only  in  choir  fucceffivc  order.  A- 
dremr.  MtJ(jfi>.  & 

£.  The  carrying  fimutacedfopers  with- 
out peamiSoo,  whether  oaadudrc 
40  the  probable  ioftotft  of  ska  voy- 
or  not,  h  a  wrongful  a&*  ?<r 


oeaskr  k  fwuriai  W  the  probabiliy       Mm^fiddCJ.mMfftmk^      69* 
ofherkfety.    Foley  1.  Moline.  430*  TL  Arf^  SAKYtrr?T,  fell,  i^a. 
4  INTEREST 


INTEREST  OF  MONEY <      LANDLORD  AND  TENANT,  Sfa* 


-  INTEREST  OF  MONEY* 
i.  If  a  judgment  it  entered  gWttlly 
.  Wpon  a  dclaratioil  i«  tfmtfih  to"10 
«>  *f  the  cwufttt  of  whieh  are  ferw 

Jfcpidat**  deanr**  m>  MteraA  «« 

fee  aibwtA  on  effiawmua*  of  judg- 

r  meat  in  +nor*  '<W  *8 

a*  *W/#  that  *  judgment  <m  +  «*»nt 

{c*  not  actuating  far  goofe  ** 

livcted  to  Wi  on  wrowffio*  wiU 

a*t    bear    inlereft    on    af&nnejjce. 

,    Bowti!  *.  &*******  *• 

j.  Tht  drawer  of  •  bill  wbiah  ja  dif- 

honoured  by  the  acceptor,,  is  not 

iiabk  to  pay  intereft  fo*  llt*  ^rac 

which  elnpfca  between  the  day  where-. 

-  en  the  bill  become*  due,  and  the  day 
when  the  diawer  receive*  notice  of 
the  dilnonour.    Walker  v,  Bm**'* 

240 

.  4.  Whether  ialtreft  rrfceJTarily  accrues 
on  a  depofit  which  »  recovered 
bnck.*i«r*,  **S 

5.  And  whether  it  can  be  recovered  at 
damages  on  the  money  count*  with* 
out  a  fpedal  count  for  inxereft, 
qv*re.     Mostly  v.  RMm.  **> 

r  $•  Upon  the  affirmance  in  error  of  a 
judgment  for  damegea  afftffed  on  a 


Kvered  for  that  pefpafe,  hut  coo- 

Ttrtiag  tbeatJa  tba  Itafcadaatt*  nfe. 

.  Wm  1.  FeaJhW.  P*P  759 

JOINTENANT,    . 
See  TehAhT  n  Coupon. 

JUDGMENT. 

,  Whether  the  form  of  the  judgment 

entered  ia  now  to  he  conftdered  ae 

the  »A  of  the  aleak,  pr  the  a&  9* 

the  partyf  ear***.    Buwmgh*  v.  Ste- 


#  554 
An  executor  may  plead,  pen  dot* 

rein  continuance,  unreversed  judg- 
ments in  debt  on  fimple  contrada  of 
the  teftetar,  recovered  agaioft  the 
executor  in  fuita  commenced  finoe 
he  pleaded  the  general  iflin  ia  bar  in 
(he  principal  safie.  JPtinm  v,  Ni* 
tholfon.  ,  665 

3,  And  though  he  might  have  de- 
murred to  fuch  a&tone,  he  ia  not 
bound  fo  to  do*  SL 

4.  Such  judgments  aw  not  vevcrfibfe  ia, 
error,  or  oa  motion  in  arreft.  ib. 

JUSTICES  OF  THE  PEACE, 


judgment  ior  ua«wg**  •»*«»-  ~-  -       j  ww  *  A^^w  ^-   -  — - 
tuvTgeftion  of  breachce  of  the  con-  1^  j^  Does.    Maliciovs  Con- 
dition  of  a  bond,  under  8.  *  9  IT.  3-  I     vtocioa.    Hi<mw*r,  *•  3>  4>  5»  °V 
€  \  i.  /  &\,  **  Court  will  not  grant 
{atereft  npoouthc  damage*  up  to  the 
time  of  affirmance.   Jjohna^Jdnts* 

650 
7.  Interea  allowed  on  affirmance  of  .  ._ 

iudg^nt^.kttcrp^pay-     LANDL0M>  AND  TENANT, 
neat  of  an  ■dmrttti  baton*  by  »  I 

"^  7it  I  -  T*x.  P**«tics,JIJ.i.  buu,l.+. 

-fA»«reft»llowcdpi»«ffmMi.g«jiidg-r  Amitiatmw.6.    ^«»m«.    _ 


aifign  his  intereft,  ft  is  incumbent  on 
him»  and  not  on  the  "purchafcr,  to 
procure  the  leflor^s  licence  for  the 
affignment.      Lloyd  v.   Crtfpe. 

Page  249 

2.  If  a  covenant  not -to  affign  contain 
an  exception  in  favour  of  affign  men  t 
by  will,  yhnMr,  that  executors  claim- 
ing under  the  will  are  not  within  the 

.    exception,  £0  as  .to  be  at  liberty  to 

fell  for  payment  of  debts  without 

licence. of  the  kflbr.     Per  Mms- 

JiUC.J.  ib. 

LICENCE  TO  TRADE. 

I.  A  licence  by  the  king  m  council 
legalizes  the  profecution  of  the  in- 
tended adventure  after  tbe  time 
fpecihed  in  the  licence  has  expired,, 
if  the  delay  were  caufed  by  un- 
avoidable necefiky*  319 

a.  Whether  the  voyage  protected  com- 
mence after  the  licence  expired  or 
before.      EJfurlb  v.  Smith.  ft. 

3.  A  licence  to  G.  F.  and  Co.  of 
London,  merchants,  on  behalf  of 
themfelves  and  others,  to  export  on 
board  a  (hip  named;  bearing  any  flag 
except  the  French,  to  a  hoftile  port, 
and  to  import  from  thence  fpeci6ed 
goods,  notwith (landing  all  the  docu- 
ments may  reprefent  the  (hip  to  be 
deftiocd  to  a  neutral  or  hoftile  port, 
and  to ,  whomfoevcr  fuch  property 

•  may  appear  to  belong,  authorizes  an 
enemy,  fubjeft  of  the  hoftile  country 
to  which  the  (hip  is  licenfed,  legally 
to  export  from  London.  674 

.  And  therefore  incidentally  legalized 


'recovering  for  his  ufe,  thattfefeG 
is  occafioaed  by  the  ad  of  thetalik 
trader's  own  ftate,  from  whofeaca 
he  feparated  himfelf  by  engagngi* 
the  traffic  thus  Bcenfed.  tk 

6.  Licences  to  trade  wtth  an  enemy  are 
to  be  conftrned  liberally,  and  sot, 
like  grants  of  property  from  the 
crown,  ftriaiy.  #. 

7.  And  therefore,  akhoogii  the  agent 
in  obtaining  the  Kcence/«A  not 
reprefent  to  the  privy  cocracH  that 
he  applied  on  -  behalf  of  an  boffife 
trader  the  concealment  tfii  not  t*. 
cate  the  licence,  orvwatetaeno&y. 

•  Flmdt  v.  Scott.  tf . 

8.  A  licence  to  F.  and  Co.,  obtained 
by  them  as  the  PlafntnTs  agents, 
permitting  them  to  export  in  a  nVp 
named,  bearing  any  flag  except  the 
French,  fpecified  goods  "from  Lmdm 
to  Dantxig  or  any  port  in  the  Baltic 
not  blockaded,  though  the  docu- 
ments might  reprefent  her  ddti: 
nation  to  any  neutral  or  hoftile  port, 
and  to  whorofoever  the  property 
might  appear  to  belong,  protects  a 
cdnfignment  made  by  a  Pn$m  nen- 
tral  alien,  resident  here  by  licence 
under  the  alien  ad,  to  a  hdtfe 
RnJJuti  port  of  the  Baltic.  7 16 

9.  And  the  Plaintiff,  having  Mured, 
may  recover  for  a  total  LA  occa- 
fioned  by  the  ad  of  the  government 
of  Prwffla,  the  country  of  which  he 
was  a  native,  by  fcizure  in  a  Prmfien 
port,  whither  the  (hip  was  driven  by 
ftrefs  of  weather.  Scknaiomg  v. 
jfndrewt.  %m 

20.  An 


LICENCE  TO  TRADE.         MALICIOUS  CONVICTION.   8y $ 


iCv  An  importation  from  an  hoftile 
port  by  an.  alien  snemy  there  refi- 

..  dent,  may  be,  legalised  by  a  licence 
to  R.-  on  behalf  of  a  .Brtttfb  nser- 
chaut,for  a  feipnoc  named.  Page 'j to 

ii.  But  in  .order  fo  to  legalize  it,  it  is 
not  fufficient  that  the  (hip's  name 
Aoaldbe  indorfedat  the  hoflUe  port 
of  loading  on  the  licence;  ihe  af- 
fured  *muft  alio  prove  by  what  au- 
thority he  applies  the  licence  fo 
obtained  to .  that  adventure.  Ro- 
bin/on  v.  Morris.  *      .     %  ib. 

12.  A  licence  to  fail  in  ballaft  from 
any  port  Nortb  of  the  Scheldt  to 
Arthwqd*  of  any  other  port  of  the 
WhiU  S«h  there  to  take  in  a  cargo 
of  permitted  good*  and  import  them 
into  the  United  Kingdom,  legalize* 
a  veffel  which  had  (ailed  from  Great 
Britain  to  St.  Pcterjburgb  witb.co- 
.  lonial  produce,  in  bringing  home  a 
return  cargo  pf  the  fpecified  goods. 
Stan'tforth  v.  Combe.  726 

LIEN. 
And  fee  Attorney,  3,  4. 

1.  The  (hip  regifter  ads  do  not  pre- 
vent a  pexfon  having  a  lien  on  the 
papers  depofited  with  him  of  a  (hip 
which  he  is  commiffioned  to  fell. 
JMeflaer  v.  Atkins.  38 1 

2.  The  Plaintiff  in  a  foreign  attach- 
ment cannot  take  money  or  goods 
out  of  the  hand  of  a  garnifhee  who 
has  a  lien  thereon,  without  dlfcharg. 
irig  the  lien.     Nathans  v.  Giles.    558 

3.  The  owner  of  a  veffel,  upon  re- 
ceiving a  loan  of  200/.,  depofited 
her  in  the  hands  of  a  broker,  and 

*    executed  a  bill  of  fale  to  him,  wjhere- 
•  +n  was  an  indorsement, *  that  that 


sffigmnent  was  made  as  a  lien  or 
feenrtty  for  the  loan  on  the  veffel, 
and  that  the  broker  mould  imme- 
diately fell,  and  execute  a.  lawful  bill 
of  file  of  her  to  the  purchafcr,  and 
after  retaining  the  loan,,  commiffinn, 
and*  charges,  pay  the  furplus  to  the 
owner:  the  rcquifites  of  the  (hip- 
regifter  acts  were  not  purfned; 
Held  that  this  was  no  lien,  but  a 
mortgage ;  but  void  under  thofe 
a&s;  that  the  broker,  therefore, 
could  not  retain  the  veffel  until  pay- 
ment of  the  ban.  Wilfin  v.  Hen* 
tber.  '     •  Page  642 

LIMITATION  OP  ACTIONS, 

&eP*ESUMFTION,  I. 

LOCAL  ACTION, 
See  Nusance,  4.     Venue,  7,  8, 9. 

LONDON, 
See  Court  of  Conscience  Act.  . 

LONDON  DOCKS, 
&*;Nusancb,  a,  3, 


M 

MALICIOUS  CONVICTION. 

.  In  ana&ion  againft  a  magistrate  for 
a  malicious  conv&fon>  it  is  not  ArfB- 
.  dent  for  the  Plaintiff  to  prove  Us 
innocence,  and  to  call  on  the  De- 
fendant to  (hew  probable  catrfe  for 
the  conviction :  •  the  Plaintiff  muft 
give  (neb  evidence  of  what  paffed  on 
the  hearing,  by  calling  the  witneffes 

for 


probable  caufe  for  the  convKMoo. 
Bmrkf  *.  JMhn*.  P*p  $80 

UALtClOUS  PROSECUTION. 

I,  Where  in  in  a&ion  for  malicionfly 
indiding  for  an  annuity  the  Plaintiff 
gave  ho  other  evidence  than  the  bill 
returned  not  fouod,  and  was  there- 
mpoa  nonfoitcd,  the  Court  refufed 
to  fet  afide  the  nonfuit.  Syne  v. 
Move.  185 

ft.  In  an 'action  for  a  malicious  pro- 
fetation,  it  it  no  anfwcr  that  the 
Defendant  wat  encouraged  »  what 
he  did  by  the  opinion  of  counfel,  if 
the  ftatement  of  fa&s  wat  incorrcd9 
or  the  opinion  ill-founded*  Hewlett 
w.  CrucUey.  277 

MANOR. 
&rCom**n,  3, 4,  $. 

MILL, 
AvNvaAKCi,  i. 

•    MONEY, 
AvVarjakcb,  *. 

MONEY  HAD  AND  R* 

CEIVED, 

Jhtjm  AatuaiMMT, 

!,Hi  patfon  witlt  kaowhnfge  of  the 

-  Mb,  hut  under  a  nrfftafee  as*o  the 

,  saw,  payt  over  fen  another,  claim  in  cr 

it  an  a  vfghty  money  which  he  was 

a*t  compellable-  tar  pay,  h*  cannot, 

[  wha*  aoJegat  tight 


*    A0Br 
fw  totem.      ;  A*J*H5 

.  Ttiteapcainof  «kiafJl«B>tM^k 
home  in  her  pdblfc  treafate  van 
the  public  fcrvice,  and  titafnr  of  av 
atvtuaats  for  nit  urara  •  candnaafat: 
nc  rcccifco  ireigwe  far  assa,  aao 
paM  Over  one-third  af  &,  aecoruag 
to  aa  afage  hefUwfae  edaanaaal  a 
the  navy,  to  to*  adaaM  aaaVratitee 
command  he  failed, 
that  the  law  doca  not* 
taint  to  pay  admtralf  ou»-ibifd  of 
the  freight*  the  captaia  brought  aa 
aAron  for  mone^  had  Had  fttxtad 
to  reewfer  ft  heatc  ffoni  tat  jnuaraPt 
eftuentrfxs  ifeid,r.,  ta^hecuaataot 
recover  duck  tbe  private  nt*gnt$  be* 
caufe  thuwftafeofthat  uananSajawas 
ftegal ;  aor»  2.,  ftr*  Ate  again* 
Ckombn  W]  the  puttie  ftwght,  be- 
caufe  he  had  pM  tt  with  £af  fcaaw- 
ledge  of  the  feds,  akhoogh  in  ig- 
norance of  the  law;  aad  because  it 
was  not  tfgafoft  oahtoeace  far  nVc 
etteetitrht  to  retain  It.  a?. 

•  The  afflgaeca  of  am  UfeHeatdbte 
advanced  to  a  broker,  wfth  whom 
the  infdvent  had,  before  the  liga- 
ment, lodged  gooda  for  Erie,  annular 
payment  of  the  duties  on  the  goads, 
upon  his  reprefentatfon  that  hecoald, 
by  the  file  at  a*  price  named,  un- 
charge his  own  Een,  aad  raae  a  far- 
plus  for  the  eftate:  the  &le  at  that 
price  being  defeated,  held  that  fhe 
aJBgoces  might  recover  bact  the  fan 

.$**  I^J^V^tRJSl  th*4atiti. 

Lroejey  v.  trimu  446 

4,  Abasia 


Off  BROKER,   1. 

'     •  '  NAVY. 

2t»k  illegal  for  the  commander  of  one 
I  of  his  majefty's  (hips  of  war  to  carry  •' 
-  -  on  board  her,  on  freight,  the  bullion 
-  of  private  merchants,  without  an 
:■  order  from  authority  competent* to 
.  command  him  to  perform  that  fer- 
wce.     Brt/kme  v.  Dacra.  Page  143 

NEUTRAL, 
$n    Alihk.     Licbmcb    to    TRADl. 
Imsusawci,  1.8,9k  14. 

NEW  TRIAL, 

No  motiori  for  a  new  trial  Will  be  heard 

unlcf*  two  whole  days  previous  no- 

"  tic£  has  been  given  to  the  judge  who 

uied  the  caufc     Ruh  of  Pra&ies* 

86 
Sarr.e  point*  6t\ 

NON-RESIDENCE, 

Sit  C  J-  IRQ  Y. 

NUSANCE, 
And  fie  Party-wall,  6,  7,  8. 
i.  Simbk,  that  if  a  mill  head  pern  hack 
the  water  upon  the  adjoining  lands 
and  injures  them,  but  in  con  (V  que  nee 
of  defective   conduction  and   want 
of  repair  in   the  wheels   and  wade 
gates,  the"imH*pond  is,  by  the  work- 
ing of  the  mill  at  fcafons  wholly  fe- 
le&ed  by  the  miller  without  the  con- 
trol of  the  land  owner*  fo  foon  and 
_fo  frequently  exhaufted  thit  the  ad- 
joining lands,  are  frequently  relieved 
'4 


juftified  in  repairing  and 
the  conftmaicm  of^QtaiL,  ad 
tbdw*y  pe«a^:teok?fJkC7wair 
upon  his  neighbpqtfs  kod,  oa  tie 
fame  level  for  longer  periods*  ar 
though  he  statu  bsv^axcafioaa  bssia 
greater  damage.     Alder  v.  SarnB. 

Psgetfi 

2.  In  declaring  for  a  ou/avce,  the  im- 
mediate caofe  of  the  injury  mail  be 
iUsedi  and  -  under»mi  aiamaaf  of 
the  remote  catrfevai*  a*  vtlkgsaion 
>tbe>t  by  means  of.  she  pteaasfes  the 

i  noxious  matter  a«a«jttf  v*ht  Pton- 
tiff's  houfe,  it  ia  not  competent  to 
give  evidence  •  of;7  tk*  viafenardatf 
caufea.    Fitm/n***  v.  Itfis.  .     534 

3.  The  declaration  ftaxed  that  the  De- 
fendant wrongfully  placed  and  con- 
tinued a  heap  of  earth,  whereby  rfcf 
icfuTe  water  waa  .  pre  stated  fro.a 
flawing  away  from  brt  houfe  daw? 
a  ditch  at  the  back  thereof.  The 
evidence  was,  that  the  heap  was  not 
originally  placed  fo  at  to  ohfiruci 
the  water,  but  that  in  proceii  ,3 
lime  earth  from  the  heap  wai  trod- 
den, and  fell,  into  the  ditch,  sad 
ohliructed  il  :  Held  that  this  was 
a  fatal  variance.  ik 

4.  In  an  aftion  on  the  cafe  for  tun* 
oing  foul  of  poft*  fixed  in  \ht  titer 
Cupponing  the  Plaintiff'*  wharf,  it 
is  not  neqeflary  to  pro  re  the  pofe  Of 
.wharf  to  be  at  the  :»lace  at  whid 
they  are  under  a  vidrhcrt  alleged  i" 

v  befiiuaie.    tfamer  v.  Mojpemi    jfy 

-n    ?t  •*  *wi>*b  sHf*»^*i  HbH1 

C  /|h  1*«i  :  &  T'aqai  01    ;  jIjvj, 

v  OPERA- 


OPfiRA-HOUSE- 


OPgR^HOUSE, 

JHrF*»tfP9LfttfT  Co*TirAllCS»9  I, 


PAYMENT. 


*$g 


PARTNER. 

An  agent  who  it  paid  by  a  proportion 
of  profits  of  tbc  adventure,  is  not 
therefore  a  partner  in  the  goods. 
Meytr  ▼.  Sbarf*.  Prigt  74 

PARTY-WALL. 

I.  If  two  perfons  have  a  party-wall, 
one  half  of  the  thicknefs  of  which 
ftand*  on  the  land  of  each,  they  are 
not  therefore  tenants  in  common  of 
the  waH,  or  of  the  land  on  which  it 
Hands.     MatU  r.  Hawkins. .  ao 

*i.  Although  the  wall  was  ere&ed  at 
the  joint  expence  of  the  two  pro* 
prietors.  ib. 

3.  The  ftatute  14  G.J.  r.  78.  does  not 
make  party- walls  common  property ; 
and  if  one  proprietor  adds  to  the 
height  of  fuch  a  party-wall,  and  the 
other  pulls  down  the  addition,  the 
firft  may  maintain  trefpafs  for  pull- 
ing down  fo  milch  of  it  as  flood  on 
the  half  of  the  wall  which  was  erect- 
ed on  the  Plaintiff's  foil.  ib. 

4.  The  property  in  a  wall  creeled  at  a 
Joint  expence  cniucs  the  property  of 
the  land  whereon  it  ftands.  ib. 

5.  If  the  Plaintiff  declares  on  a  general 
cor enant  to  'repair  a  meffuege,  and 

:    X<M..V. 


affigfis  a  breach,  per  gaWbe  warn  put 
to  expence,  it  is  fufficicnt  for  a,  te- 
nant to  plead  performance  as  to  all 
except  as  to  the  repair  of  a  party- 
wall,  and  that  thofe  repairs  wege 
rendered  neceflary,  aad  were  done 
under  ihe  ftatute  14  G.  3.  *  78^  pnd 
did  not  become  neceflary  by  the  De- 
fendant's default,  and  that  the  De- 
fendant was  not  the  owner  of  4he 
improved  rest.  Moor*  t.  dark. 
Pig*  90 

6.  And  if  the  Plaintiff  is  poflcilcd  of 
any  fads  to  charge  the  Defendant 
with  a  proportion  of  the  repairs,  he 
ought  to  reply  them.  ih 

7.  The  building  aft,  14  (?.  3.  c.jS., 
has  not  deftroyed  the  right  to  lateral 
windows  which  exifted  before  that 
acV     THierton  v.  Conyers.  4.65; 

8.  The  owner  of  windows  in  an  edi- 
fice carried  up  above  a  party-wal), 
contrary  to  the  provifions  of  the 
building  ad,  may  nevertheleft  reco* 
vcr  againft  the  owner  of  the  adjoin* 
ing  land  who  contributed  to  the 
wall,  for  darkening  the  lights,       ib. 

9.  An  edifice  built  not  conformably  to 
the  building  a&,  in  refpeffc  whereof 
no  convidion  is  had  within  three 
months  under/ 60.,  is  neverthelefa 
not  rendered  legal  by  the  lapfe  of 
that  time,  but  may  be  afterwarda 
proceeded  againft  under  the  ad.  Per 
Dallas  J.  ib. 

PAYMENT. 
1.  A  perfon  who  is  indebted  to  ano- 
ther on  two  feveral  accounts,  may, 
on  paying  him  money,  sfcribe  it  to 
which  account  be  pleafej.  596 

3  P  2.  And 


3,  Or  may  be  inferred  from  the  cir- 
camflances  of  the  tranfaction.  ib. 
+.  But  if  the  payer  does  not  pay  fpe- 
cincalry  on  one  account,  the  receiver 
may  afterwards  appropriate  the  pay- 

*  merit  to  the  difdnrrge  of  either  of  the 
accounts  that  he  pleafes.  ib. 

5.  Arid  if  he  Cue  011  each  account, 
Jbnbh  that  he  thereby  declares  his 
election,  and  the  Defendant  cannot 
by  a  fdbfequent  notice  of  fet-off, 
elect  to  which  account  he  will  af- 
cribe  the  payment.  ib. 

6.  The  Plaintiff  ferved  the  Defendant 
three  years  under  a  covenant ,  and 
three  and  a  quarter  years  more  under 
a    Ample   contract*      He    received 

•  goods  and  money  during  the  fir  (I 
period  in  part  payment ;  he  alfo  re- 
ceived goods  and  money  during  the 
fecond  period;  the  whole  receipts 
more  than  covered  the  falary  due 
under  the  covenant ;  the  parties  kept 
a  blended  account,  and  made  no  red 
in  \%  at  the  end  of  the  firft  period. 
The  Plaintiff  brought  covenant  for 
the  balance  of  wages  for  ;he  firft 
period,  and  qffumjfit  for  the  balance 
of  wages  for  the  laft.  The  Defend- 
ant attempted  to  appropriate  by  fet- 
off  to  the  difcharge  of  the  covenant- 
debt  as  much  of  the  goods  and  mo- 
ney as  would  cover  it :  but  held,  i(t 
that  thefe  were  two  feparate  debts, 
end  not  one  account ;  2dly,  that  the 
Plaintiff  nad  the  election  to  afcn'be 
to  thefecond  debt,  for  which  he  had 
the  worfe  fecurity,  the  value  received 
in  the  fecond  period,  and  might! 
therefore  recover  in  both  actions., 
Piters r.  Andtrfcu.  tbi 


I  •     .*  V    «Uk   WV.UVII     WUI1 


plied  profnifc  thai  the  veaosr  or* 
goods'  did  not-  knot*  hk  tkkia 
them  was  bad,  it  is  no  de&aee  tk; 
the  vendor  was  s^fbatt g 's  aaeoanrfrr, 
and  defired  the  Plaintiff  to  g*t  h*m 
a  written  notice  not  to  pay  ©«rr 
the  proceeds,  and  that  the  Plaioiiff 
having  emitted  to  give  fuck  aoUce, 
the  Defendant  paid  oven  P#%  v. 
Blade*.  *V657 

2.  An  attorney,  who  was  alb  an  auc- 
tioneer, received  a  depofit  oa  u»- 
perty  which  he  had  fold  by  asebor, 
and  after  queries  railed  on  the  tiik, 
and  before  they  were  dra/ed,  paid 
over  the  depofit  to  his  principal :  oa 
a  demand    of    the  depofit  by  the 
buyer,  he   anfwercd  that  .his  pna- 
cipal  would  not  confent  to  return  it, 
and   would   enforce   the  contract: 
Held  that  the  buyer J might  recover 
the  depofit  from  the  ao&iosKcr  at 
money  had  and  received  to  the  Plain- 
tiff's  ufe;   l.  becautfe  the  Defend- 
ant, aathevendor'*aUorney,had  no- 
tice, before  he  paid  over  the  money, 
that  the  title  had  not  been  completed; 
2.  becaufe  he  mifled  the  Plaintiff  to 
fue  himfclf  by  not  faying  he  had  paid 
it  over.    Ednuard?  ▼.  H^dda^.    Si$ 

PENAL  ACTION. 
1.  The  Court  will  not  permit  the  De- 
fendant in  a  oW  *am  '•  aAtoo  to  com- 
pound, unleft  'the  etomft!  for  the 
crown  are  inftructed  to  confent  oa 
behalf  of  the  treafuiy .  Sheidm  q.  J. 
v.  Afvmferd.  26$ 

va\  The 


PENAL -ACTION. 

&t  The  Defendant  in 'a  penal  a  ft  ion  on 
*  fort  Ut4^a&&.  fin  te  ci  J  at.  i.  #.4. 

Hraiyi  change  the  venue  to  the  county 
wfcere  the  offienct  is  commie  ted. 

3.  Whether  pe*i»!!  acYtons  on  ftatntes 
'  pfeffed  fince  the  if  /^.  r.  r.4.  mo  ft 
'  hry  tbe  vendtf'  in  the  county  where 
the  offence  it  committed,  quare.    ib. 
4:  Admitted  arguendo  that  it  is  not 
neceffary.     Wynne  *;  Belman.      754 
5.  The  Plaintiff  in   compromtfing    a 
penal  aft  ion  by  confent,  having  by 
miftake  abandoned  a  good  caufe  of 
'  action  1  the  Court   refrifed  to  inter- 
fere to  refcitid  the  order  made  there- 
on.  Wright  V.  Sieoenfon,  Clerk.    850 

PENAL  STATUTE, 
See  Pehal  Actio tr.    Clprg*,  4. 

PLEA  PUIS   DARREIN  CON- 
TINUANCE, 
Sie  Practice,  III.  2, 3,4.    IV.- 5. 

PLEADER. 
L  Of  the  Firm  of  ABlon  and  Join - 

der.  of AQiont. 
IL  Of  the  Parties  thereto. 

III.  When    parlUnlar   Matters  way . 

be  pkadid. 

IV.  Of  Certainty  i*  Pleading. 

V*  Of  the    Manner  of  Pleading  In 
general* 
.  VLpfXit/e.    ,         . 
..VIL  QfSurplufw.  ,  ■• 

VIIL  What-sured hj  Verdid. 

"*•"/•,•/';' ^ ,","'.  :\  . 

fad  fee  Assumpsit.      v  ; 

i.  Debt  for  ufe  and  occupation  1%  not; 
3/1  local  action.  j 


PLEADER; 


8& 


2.  Debt  lie*  for  life*  and  tfecupatfon; 
Hot  depending  on  the  ftatute  If  (7*2, 
*.  19.     Egler  W  Marfdefi.    P*ge*$ 

'V.  •  <;t    a 

/W/<r  Par-tIP-Wah,,  41  J.  iJittt 
of  Exchange,  i>3,3»4<* 

1.  An  inferior  officer  in  justifying  )in~ 
der  a  warrant  of  attachment  iflued 
by  a  fhertff  under  ijufiltlet  needs  not 
(hew  any  return  of  the  writ  or  war- 
rant.  fig 

2.  Neither  need  he » fhew  that  .a  (um- 
mons  iflued  before  the  diflringai. 
Moore  v.  Taylor.  sh. 

3.  If  an  officer  tinder  procefs  juftiff 
taking  away  goods  and  converting 
them  to  his  own  ufe,  which  is  un- 
warrantable, but  qualifies  it  after, 
by  faying  he  took  them  for  the  pur* 
pofe  of  attaching  the  Plaintiff  accord- 
ing to  the  exigency  of  the  writ,  he 
throws  it  on  the  Plaintiff  to  fhew  the 
excefs  in  his  replication*  .  lb, 

4*  In  covenant  for  feven  years'  rent*  a 
plea  mewing  a  furrender  before  the 
laft  four  of  the  feven  quarters  rent 
accrued,  is  bad  oh  demurrer,  becaufe 
it  does  not  go  to  the  whole  breach, 
and  the  breach  is  not  entire,  but 
part  of  it  rna^  be  proved.  Barnard 
v.  Duthy.  27 

5.  It  is  neceffary  in  a  declaration  on  a 
policy,  truly  to  defcribe  the  intered 
on  which  the  policy  is  effected.    \oi 

6,  Therefore  if  A.  and  2?.  jointly  ihtc- 
refted,  effect  an  affurance,  and  there 
be  two  counts,  the  one  averring  in- 
tereft  in  Jf„  and  the  other  averring 

'  jntcrcft  in  B.,  the  Pyintiffc^n*  re- 
cover on  neither  count.  dohtn  v. 
Hahnam*  *  "  •     r  '?  -^ 


generally,  accepts  it  payable  at  a 
particular  place,  *fnch  an  acceptance 
is  equivalent  to  an  acceptance  pay- 
able at  the  particular  place  and  no 
where  e)fe,  and  intcrpofet  in  the  con- 
tract a  condition  precedent  that  the 
holder  (hall  prefent  the  bill  to  the  ac- 
ceptor for  payment  at  the  place  fpe- 
cified.  Page  344 

t.  And  therefore  in  declaring  on  the 
bill,  the  Plaintiff  mud  aver  perform- 
ance of  this,  like  other  conditions 
precedent,  by  (hewing  a  prcfrntment 
to  the  acceptor  at  the  place  Tpecr 
ficd.  ib. 

9.  And  that,  whether  the  action  be 
again  ft  the  drawer  or  again  (I  the  ac- 
ceptor.    Gammon  v.  Schmoll.         jS 

10.  In  debt  on  bond,  conditioned  for 
the  performance  of  covenant*,  if  the 
Defendant  craves  oyer,  and  pleads 
petformance  of  each  covenant  fptci- 
ally,  and  alfo  general  performance, 
the  Plaintiff  muft  aflign  fpecific 
breaches  in  bis  replication,  if  he  has 
not  done  it  in  his  declaration ;  and 
if  he  merely  takes  ifiue  on  the  gene- 
ral performance,  and  enters  a  feparate 
affignment  of  breaches  en  the  record, 
no  damages  can  be  affefied  on  them, 
and  the  Court  will  award  a  repleader. 
Plomer  v.  Rofs.  386 

11.  In  declaring  for  a  nufance  the  im- 
mediate caufc  of  the, injury  mufl  be 
dated;  and   under  an  averment  of 

wthe  remote  caufe,  and  an  allegation 
that  by  means  of  the  premlfes  the 
noxious  matter  annoyed  the  Plain* 
tin's  houfe,  it  is  not  competentto 
give  evidence  of   the   intermediate 


jjieteojMt  wraagtuuy  p*A  —a 
continued  a  heap  of  eaitJi*  adavbr 
the  refufe  water  wat^pievcpted  fas* 
towing  away  from  his  hoarie  (bn  1 
ditch  at  the  back  tfcetaef * .  TVfr> 
dctice  was,  thai  |ba  Wcp  ana  tun 
originally  placed  to-m  40  oaflmd 
the  water,  but  that  4i  fvaoei*  of 
time  earth  from  the  heap  wa*ti*44ea 
and  fell  into  the<ift€e~a»d*h£t«£ed 
iu  Held  that  %ki*  v**  feial  vari- 
ance, ftixfimeni  9  Jmgk.  P^c  554 

ifr  A  plea  in  abatement  aaoft  WgiaV* 
alleging  that  the  Defeadtat,  Affcag 
him  by  hia  tfrf  -Cfcriftiaa  aaau, 
comev&c.     Dsnhr  vw  JKmg .     t$i 

14.  And  it  nmft  alfo  give  his  real  for- 

name.  0*£- 

S.  P.  Peals  v.  £m,         653. «. 

1$.  It  is  not  a  concliifivc.  objedion  to 
the  validity  of  a  pita*,  that  it  hit 
never  before  been  pleaded.  Prix* 
v.Niebalfim.  665 

16.  In  trefpafs  ior  catering  PlaiaaiPi 
houfe  and  continuing  these  a  long 
time,  the  Defendant,  at  to  part  of 
the  time,  julbficd  catering  under  1 
JUrifaciat,  and  ftayftrg  a  reasonable 
*  time,  to  wit,  two  days,  to  featca  for 
goods.  The  Plaintiff  replied,  tfat 
two  days  was  a  too  great  and  un- 
reafonable  time,  and  newly  •ffife*** 
that  the  Defendant  flayed  much 
longer  than  two  days:  Held;' J.  That 
the  replication  wo* oidJbr  fepttfry: 
2.  That  the  tra verve  of  the  reafoe- 

-  abknefs  of  two  days  ^raa  iattaataisi* 
and  that  it  ought  to  haTtJbeen  a  tra- 
verfe  of  thcKa^aabtanetaofthetaae 
the  faiff  fcrjbsL  there*    Cod*  v. 


Bin. 
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A  copy- 
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VI. 

A  copyhold*  who  ha*  comrrion  in  a 
watte  wjtho«t  the  manor  of  which 
hfttapyhokl  it  parcel,  has  ft  as  an- 
oe*ed  to  the  land,  and  wot  to  hi* 

'  caflonury  eftate*  and  mud  prefcribe 
itk  *  que  ejtm  through  his  lord,  for 

'  htm  and  *M  cuftoitaary  tenants.  And 
fuch  common  without  the  manor  is 
not  e*tin&  by  eufranchifement  of 
the  copyhold,  though  there  be  np 
words  of  re-grant.  And  after  enfran- 
chifetpent,  the  feoffee  mud  prefcrirje 
in  a  que  tftate  of  his  lord  for  hlmfclf 
and  his  cuftomary  tenants  till  the 
time  Of  the  enfranchisement,  and 
ftnee  that  time  for  the  feoffee  and  hs 
heirs,  as  appurtenant  to  the  enfran* 
chtfed  tenement,  Barwk*  v.  Mai- 
titw.  Peg*  365 

VII. 

Error  aflignod  in  outlawry  thai  the 
outlaw  was  beyond  the  feas  when  the 
writ  of  exigent  iffued,  and  thence 
continually  until  the  outlawry  pro- 

'  noonccd.  Upontraverfeof  the  whole 
allegation,  and  iffoe  joined  thereon, . 
held  that 'it  was  fufircient  to  prove 

'   that  the  outlaw  was  ia  parts  beyond 

•  .  tbe'feas  at  theptime  of  the  writ  of 

<esigcat  iffued*    Richard/on  v.  Rob'm- 

PORTUGAL, 
far  &mtfM  RaouTair, 

1       PRACTICE. 
I.  ROM*  $+ Proeofi. 
II.  Aerefif  Detainer^  Bail,  and  Ap+ 

pcaramev 
HL  Fbadingt,  and  £#  ofParl'uu- 
-%  -  *  i  .  ktm  ?  • 

IV.  5WaV, Inquiry  >  **4  Evidence. 
*   V*  Judg****i  S*d>Jlefmat*  fa*  the 

*  Pfotbonqtarg. 


VI.  Execution. 

VII.  Staying  and  fining  a/ide  Proceed- 
ings. *   \ 

vnr.  Cofls. 

IX.  Waver  of  Irregularity. 
'   X.   Writ  of  Error.     ' 
XI    Of  Motions. 

I .  If  a  perfon  who  liae  contfpooded 
on  the  fubjeel  of  the  a&ipn,  .to 
whom  procefs  is  fent  inclofrd  in  a 
Utter  by  the  poft,  wilfully  rcfufe  to 
receive  the  letter*  it  (hall  be  deemed 
good  fcrvice  on  him  though  he  never 
read  it.     Alircdv.  Hicks.  Page  186 

a.  If  a  Defendant,  being  arretted  tyy  a 
wrong  name,  pays  the  amount  of  the 
Aim  fworn  to  and  xo/.  for  the  coda 
to  the  Sheriff  without  prejudice,  the 

"  Court  will  not  permit  ttye  jplaintiff 
to  take  it  out  of  court  oo  the  De- 
fendant's omitting  to  perfedbafl.  $23 

3.  Neither  would  they  permit  the  De- 
fendant to  take  it  out  efccpfc  on 
terms.     Cadby  v.  Parfons*  $b. 

4.  If  the  year  of  our  Lord  is  Aated  ia 
the  Engii/h  notice  at  the  foot  pf  com* 
anon  procefs,  it  muft  be  expreQcd  in 
words  at  length,  aa  well  as  tjbe  month 
and  day.     Grojan  ▼.  £«#•  651 

8.  P.  in  B.R.  WHTtam  v./*;*  6$*>  «• 

5.  But  this  decifion  baa  fince  been  ex- 
prefsly  overruled  in  both  courts.  Eyre 
▼.  Walfi,  Mkh.  T.  1815,/^.  vol.  6. 

6.  Stable  that  it  ia  neceflary  to  £ate 
the  year.     Grojo*  v.  JLee.  65 1 

7.  A  writ  fued  out  io  one  term  may  be 
tefted  of  the  preceding  term.  Tqung 
y.  tVilfon.  664 

R.  A  writ  of  capiat  ad  re/pondendup 

anight  to  be  tna^c  returnable  on  a 

general  return  day.  .  853 

3  P  3  9.  But 


J>e  amended.  Page  853 

10*  Even  after  a  rule  ntfi  obtained  to 

quafb    the    writ  .  for     irregularity. 

Waller  v.  Hawkey.  .  ib. 

i  $jf  The,  Court  will  not  infer  perfbnal 

fcrvice  of  an  award  to  bring  a  party 

-,.  joto  contempt.     Bnmdet  v.  Pm- 

•  •  *Wfr  813 

III.  And  fee  Refletik,  i,  3. 

I.  After  a  rule  for  time  to  declare  in 
replevin,  the  Court. will  not  fct  that 

* '  rule  afuie,  and  compel  the  Plaint  iff  to 
declare  fooner  in  that  form  of  action, 
any  more  than  in  any  other.  Craven 
v.  Lady  Vavzfour.  35 

j.  A  plea  puis  darrein  continuance  may 
be  pleaded  at  ntfi  prim,  although 
there  has  been  time  to  plead  it  m 
tank  fince  the  laffc  continuance*  333 

3.  If  it  be  verified  by  an  affidavit  which 
refers  to  the  plea,  and  the  plea  is  in 
the  cattle,  the  affidavit  is  fufficient, 
though  not  fpeciaily  entitled  in  the 
caufe.     Prince  * .  Nttbolfon.  ib. 

4.  It  is  not  discretionary  with  a  judge 
nxnifi print  to  reje&  a  plea  pleaded 
puis  darrein  continuance.      '  ib. 

5.  Non-tenure,  nothing  in  arrear,  and 
•     infancy*  may  be  pleaded  together. 

W'dfon  v.  Ames.  340 

6.  The  affixing  notice  of  declaration, 
in  the  prothonotary'a  office  u  not 
good  fcrvice,  uakfs  by  exprefs  per- 

<  tnfffion  of  the  Court*  though  the 
Defendant*!  place  of  abode  be  un- 
known to  the  Plaintiff.  Dsrru  v, 
Maclenmie.  fjj 

IV.  An&fcc Practice,  XI;  1.  Ci.ia- 
:     cy,  4.  * 

?•  A  Plaintiff  in  ftveral  caufes,  who,  by 

5 


others,  may  rcafonably  wha&JF  his 
records,  without  fubjeding  toakif 
either  to  judgment  as  in  cafcdi 
nonfuit,  or  to  the  Defendant's  "edb 
of  the  day  or"  trial  upon  the  rule  fcr 
fuch  judgment  being  d&nsrgtfL 
Muffing*  v.  — — .  Pep  U 

a.  Alignments  in  bankruptcy  oagk 
to  be  admitted.     Read  w.  Casper  89 

3.  If  the  C^urt  thinks  it  reaioaaeJc  to 
open  a  confoltdation  rak,-sad  try  a 
iecond  caufe,  they  will  eiitndtnthe 
fecond  trial  all  foch  tenrs,  msdc 
compulfory  on  the  pany  fuccrfsful 
jn  the  firft  caufey  as  are  rcqa&e  for 
attaining  the  merits.  Cchcm  v.  BsHe. 
ley.  *  itS 

4.  Whether  the  Court  wiB  gnat  a 
new  trial  on  the  ground  of  furprize, 
occafioncd  by  a  witaefj  ginag  de- 
ferent evidence  from  what  was  ex- 
peded   by   the   party  caltiag  him. 

^Hewlett  v.  Crucify.  27; 

5.  A  plea  pleaded  pais  darrtbs  ctmtimu* 
once  is  no  ground  for  (etungafide  a 
verdi&  for  the  Patntrff,  but  *k 
Plaintiff  muft  reply  or  demur  to  that 
plea.     Prince  v.JCxhnlfiu.  333 

6.  The  Court  will  not  hear  a  rule  lor 
a  new  trja'  difcuffed,  without  having 
the  report  of  the  judge  who  tried  the 
caufe,  though  there  be  no  dupote 
about  the  fads.     Maynr  v.  Oxemhnm. 

,  After  a  new  trial  granted,  the  De- 
fendant cannot  carry  down  the  caoie 
to  trial, by  provifo  until  after  the 
Plaintiff  has  rnade  de&utfe  at  sa 
aj&zes    fubfecjucnt   to  the  m^108* 

Siafird- 
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Staffordfbu'e  and  Worcejerfbire  Canal 
Company  vP  The  Trent  and  Merfey 
Canal  Company.  Page  577 

8.  No  motion  for  *  new' trial  will  be 
heard,  unlefs  two  whole  days  previ- 
ous notice  has  been  given  to  the 
judge  who  tried  the  caufe.     Rule  of 
f     Praaice.  *  86.  61 1 

'.  V.  And  fee  Clergy,  4. 
U  money  br  paid  to  a  ftakehoider, 
tinder  a  rule  of  Court,  to  abide  the 
event  of  a  trial  in  an  aft  ion  of  tort, 
and  before  the  trial  the  fuit  abates 
by  the  Defendant's  death,  thePlain- 
tiff,  not  having  obtained  any  previ- 
ous verdict,  is  not  entitled  to  receive 
the  money.   .  Dvwell  v.  Mown.  603 

VII.  And  fee  Bawkrupt,  III.  5. 

I.  If  the  Court  directs  any  proceedings 
to  be  fet  aiide  on  terms,  toe  terms 
arc  a  condition  precedent,  and  till 
performance  of  the  terms  the  pro* 
ceedings  ftand,  and  the  Plaintiff  may 
purfuc  them  without  application  to 
the  Court.  Dodjley  v.  Lady  Ha- 
milton.  1 

J.  The  Court,  in  their  difcrction,  will 
fet  afide  a  writ  of  habere  facias  pof- 
fefjtoncm  executed,  and.  let  in  a  land, 
lord  to  try  an  ejectment,  on  fug- 
geftion  of  coUufion.  Doe  on  demife 
of  Grocers  Company  v.  Roe.    .       %o$ 

3.  The  Court 'will  oot  ftay  proceedings 
on.  a  writ  fuggeded  to  be  the  com- 
mencement of  an  action  for  non- 
refidence,  unlefs  the  declaration.be 
delivered,  or  there  be  other  evidence 
that  fuch  is  the  fcope  of  the  action* 
,  Wright  v.  Uoya\  Clerk.  304..  Spine 
v.  Whattq.  ,  '  .       J05 


.  The  Court  refuted  to  extend  the 
relief  of  the  ftatutc  54  G.  3.  c.  6.  to 
a  cafe  where  the  Defendant  had  ob- 
tained a  rule  to  compound  before 
the  llatute  had  pafled,  Wright  qJn 
v.  ■>,  Clsrh,  Page  306 

.If  a  Plaintiff  having  ferved*-  an 
irregular  procefs,  the  Defendant 
gives  him  notice  of  the  irregularity, 
and  that  if  he  proceeds  thereof*  the 
Defendant  will  move  to  fet  afide  the 
proceedings,  this  is  an  exception  to 
the  ordinary  rule,  thai  the  party  ap- 
plying to  fet  afide  irregular  pro- 
ceedings mu(l  come  before  the  other 
party  has  taken  any  further  fteps  in 
the  caufc.  Topping  v.  Fugt  and 
Ingram.  '    .  330 

.  Upon  letting  afide  a  regular  at- 
tachment on  payment  of  cofta,  the 
queilioB  whether  or  not  the  attach- 
ment (hall  (land  as  a  fecurity  de- 
pending upon  the  fact  whether  a 
trial  has  been  loft,  it  is  for  the  Plain- 
tiff, who  fctks  to  qualify  the  rule, 
to  (hew  by  his  affidavit  the  ncoeflary 
fads,  fuch  as  the  date  of  the  de- 
livery of  declaration,  which  may 
entitle  him  fo  to  do*  The  King  v. 
The  Sheriff  of  Surry  in  Stone  v.  Wet- 
lenbalL  60S 

u  After  parties  at  nifi  prius  had  en> 
tered  into  a  rule  of  court,  arranging 
the  terms  of  alternate  enjoyment  of 
a  watercourfe,  in  which  terms  the 
Defendant  was  difappotntcd  of  the 
expected  benefit,  the  Court  .refufed 
to  open  the  rule  nod  let>  the  De» 
feodant  proceed  to  tiial  upon,  {tutting 
the  Plaintiff  wholly-  in  JUdt^quo  in 
refpeft.  of  cods,  or  00  any-  terms 
whatever.  ^Fufffl  t.  Sikost.         $28 

:    .         3JP4  -\      «.If 
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writ  is  rciurnaoic,  cue  vourt  wui  let 
afidc  *ht  declaration.     Dm  not  .the 

.  procefs,  for  the  caufe  is  already  out 
ofxourt.   IVjnnt*.  Clark.    Page  649 

$.  A  Dcfendant  who  offers  payment 
lifter  a&ion  commenced  and  before 
declaration,  is  not  to  be  indulged  by 
a  ftay  of  proceedings  00  payment  of 
the  demand  and  cofls  of  the  writ, 
uhleCt  he  can  /hew  an  actual  tendtr, 
and  unlcfs  the  declaration  was  de- 
livered for  the  fake  of  enhancing  the 
cofts.     Gibbon  v.  Copematt.  840 

10.  Where  a  judge  has  upon  heating 
the  parties  on  a  fummons  rcfufed  an 
order,  it  is  highly  improper  to  pro- 
ceed   by   fummons    before   another 

"judge:  the  party  diffatisfied  may  ap- 
ply to  the  Court.  Wright  v.  Sl+ 
vett/on,  Clerk.  850 

vni. 

f .  A  ^Defendant  again  (I  whom  judg- 
'  ment  had  been  obtained,  fued  out 
a  wtit  of  error,  and  to  an  action  on 
v  Ac  Judgment,  pleaded*  nuttUl  record. 
5  Yhc  Court  allowed  the  Plain  tiff  his 
cofts  of  the  action  upon  the  judg- 
ment.    GflrnvqcU  y.  Barker*        264 
'%.  The  amount  of  the  fee  which   an 
*  arbitrator,  in  a  caufe  referred  in  this 
'Court,  award!  to  be  paid  to  hfm- 
felf  fothis  award,  fe  examinable  by 
'th*   pttohowrtavy/-  ?ffa%eraid   v. 
Craves.  $42 

j.  *Th*  Coort  wfll  not  fend  a  taxation 
back  to  the  prothbnotary  tb  tax  for 
L  file'  Defendant  the  coft*  of  pleadfng 
ion  *ffumpjii%  where  the  Plaintiff,  by 
tfucceedfxig  on'  atiotlifcr  tflbc,  has  en-. 


1.  If  a  Defendant  in  -^44^9*  i 
covenant  fue  out  a  writ  of  error  is  1 
plea  of  trefp*r«*«ff  tfce^ie*  asd  *> 
tain  an  allowance  of  1 11m  niwiiTpna 
the  record  of  the.  plea  in  eotewit  a 
tranferibed,  'SeviSte  that  T&tt?  is  bo f*> 

perfrcfeas.  ■-  -    '  "    *  -    tt 

2.  Although  the  Plarnrnf.  aftir  H- 
ceivlng  notice  of  tWaHovancr  of 
error,  gave  a  rule  to  trwfcribt,  aid 
fued  out  two  writs  of  fart  facox 
qitare  execuftonem  ken.  Ssmf^p  ». 
Depayla.  Ik. 

j*  A  writ  of  eiror  operates  as  a  fcper- 
fedeas  from  the  moment  of  allow- 
ance, though  the  "Plaintiff  be  pro- 
ceeding at  a  diftant  place  in  ignorir<e 
of  the  allowance.   ITa&hhu  *.  jsr.a. 

104 

XI. 

1.  Notice  ffluft  be  given  to  the  judge 
who  tried  the  caufe  two  dtp  before 
moving  for  a  new  trial.  Mtmz- 
randum.  86\  61  f 

2.  Where  a  writ  ofwftrf g»grsttcfc*«y 
affords  relief  to  the  Defendant,  rbe 
Court  will- ttbtwflwa  10a  moona, 
without  putting  bp|i  Jo.  tae  **&* 
querela.  .  _  .  t$8 

$.  But  where  the  relief  is  quonjonaye, 
the  Court  wijl  not  difp^fc  of  tb« 
•  cafe  on  motion,  bat  leave,  the  De- 
fendant, fo    to   proceed^   that  the 
-  Plaintiff  may  demur  or  bring  e*pr  ib . 
4.  A$d  thernforp  the  Q<x\n  rafufc*  fr 
difpofe^f  a*wt  of  a^4  fwftky 
f  moti^u^aroil^^^g^p^j^^c 

"  tU 


PRACTICE. 

tkft  panm  {tjiodlf  arfcded  <Kc  qotf- 
tb*>  .JfehW  ▼*  GMw.      Ayr  558 

PREBEND, 
Jfcr  Gtsftfefj  5- 

PRESCRIPTION, 

'.  PRESUMPTION. 

I.  No  left  time  than  20  year*  wiH  raife 
a  preemption  that  a  mortgaged 
term  has  been  affigued  or  funrendered. 

170 

a.  Although  the  Defendant  in  ejecV 
ment  felting  up  the  mortgage  term 
as  a  bar,  neither  proves  that  intercft 

*  continues  to  be  paid,  nor  accounts 
for  his  poffeflion  of  the  mortgage 
deed.     Doc  \*  C divert.  ib. 

PROCEEDINGS,  OF  STAYING 

AND  SETTING  ASIDE, 
See  Practice,  VII. 

PROCESS, 

&»  PtACTlCl,  1.      DlStRlMfrAS. 

PROMISSORY  NOTES, 
&t  Bills  of  Exchange. 

PROMOTIONS. 

bejl,  William  Draper,,  Efq.  Serjeant  at 
Law,  appointed  Attorney-General 
to  the  Prince  of  Walts.  sol 

Bofanquet,  John  Bernard*  Efq.  made  a 
Serjeant  at  Law.  856 

Copley,  John,  Efq.  made  a  Serjeant  at 
Law,  72 

Dallas,  Sir  Robert,  Knight,  made  a 
Serjeant  at  Law,  and  appointed  a 
Judge  of  the  Common  Pleat.    '  300 


PROPERTY-TAX.       e*5f 

DotipXr,  WAtry,  ^.'VnioV*  Serjfanf 
at  Law,  arid  a  Judge'  of  thfe  -King's 
Betreh,  and  knighted.      ">     Pdgk^z 

Garrow,  Sir  William,  Knight,  appofnt- 
ed  Chief  Juftice  of  Chejfer.'""  416 

GMs*  Sir  Ktcary;  Knight,  a'pfcdijite* 
Lord  Chief  Baron  of  the  Exche- 
quer, joo 

Appointed  Lord  Chief  Juftice  of  tht 
Common  Pleas.  415 

Mac  don  aid,  Sir  Archibald,  Knight* 
created  a  Baronet  upon  his  re- 
fignation.  300 

Richards,  Richard, '  Efq.  Chief  Juftice 
of  Chejler,  appointed  one  of  the 
Barons  of  the  Exchequer,  and 
knighted.  31  j 

Shepherd,  Samuel,  Efq  the  King's  moft 
ant  fen  t  Serjeant  at  Law  appointed. 
Solicitor  General  and  knighted.  301 

Tkomfonf  Sir  Alexander,  Knight,  one 
of  the  Barons  of  the  Exchequer,  ap- 
pointed Lord  Chief  Baron  of  that 
Court,  and  one  of  his  majefty'a 
privy  council.  415 

Vaughan,  John,  Efq.  Serjeant  at  Law, 
appointed  Solicitor-General  to  bet 
majtfty.  608 


?ROPERTY-TAX. 

i.  A  tenant  it  not  entitled  to  dedu& 
from  the  rent  to  be  paid  to  his  land- 
lord, more  property*  Ux  than  is  af- 
fcfled  on  the  premifes  under  Stihc* 
dule  A.  jh 

a.  Although  the  property.jta*  afltjTc^ 
ttnaW  l^oth  Schedules, A t.Ju»o\fJ.~ 
does  not  amount  to  14.  iq  ^tip,  pound 
on  the  rent..  v.-^«,  „»«*• 

3.  And  tawtftifooi,  nrt^^ 

tor'e 


*    <*f    4WCVEM* 


*    "&* 


PROVISO,  TRIAL  BY, 
St*  Practice,  IV.  7. 

PURCHASER, 
Sm  Vtxsoi  ass  Purchase*. 


RECOGNIZANCE, 
Set  Baiu. 

HECOVERY, 

SttTiytS  AND  RECOVERIES. 

RECTORY, 
$ee  Deer,  4.     Clbrgv. 

RE-ENTRY, 
&*  Bankrupt,  II.  4. 

REFERENCE, 
St€  Arbitration. 

REGULA  GENERALIS,       . 

4 
See  Seal  Office. 

RELEASE. 

<%p  If  A.  gives  B.9  without  cdnfidei*- 
»t»oi,,„a  promiffory  note,  to  be  ne- 
gotiated by  2J.  as  a  fecurrty  for 
money ^  and  the  indorfee  for  a  valu- 

•    able  ©oofideration,  without  notict, 


«-#esvv 


>IVU     EIIS 


promifes  were  made,  this  doc*  wt 
fo  extinguish  the  confidcration  of  m 
note  but  that  the  indorfee  mar  M 
recover  again  ft  the  maker.  Page  55  c 
2.  Whether  notice  that  the  naker 
made  it  as  furety  only,  would  ba*e 
varied  the  cafe,  qu*r$.  Carf^rt 
AJJigneesof  Kenfington  v .  R&f.&u  & 

REPAIRS, 

See  Bail,  I.  4. 

REPLEVIN, 

And  fee  Practice  III,  1.  1U- 
PL  I- VIM  Bokd. 

1  .■  Neither  the  removal  of  a  diftrtfs 
for  rent  from  the  demifed  preaifef 
after  five  days,  ngr  an  appratfemest 

.  of,  tUe  diihefs,  lakes  away,  the 
tenant's  right  to  replevy^  (Jtat4  *• 
King.  451 

2.  Whether  the  flatute  51  G.  3.  r.  124. 
yi  2 .  authorizes  the  PtaiotifF  in  re- 
plevin to  enter  a  eommoa  apffcar- 
ance  for  the  Defendant,  qmmre.    771 

3.  After  a  writ  "oS^recordari  fadss 
ioquclam,  and  many  writs  of  /ear 
iflutd  thereon  to  compel  the  De- 
fendants' appearance,  if  the  PJaiatif 
file,  in  a  fubfequent  term,  a  declara- 
tion entitled  as  of  an  intennediate 
term  between  the  term  m  which  Ac 
recordari  facias  Uquelam  is  returaahie, 
and  the  term  in  which  the  decla- 
ration is  filed,  with  notice  to  plead 
in  the  following-  term,  both  decla- 
ration and  notice  to  plead  are  irre* 
gulaf.     Ttyfy  V.  /?#-.,  _\  77* 

REPLEVIN 


REPtfcVlN  BOND. 

:    REPLEVIN  BOND. 

f ,  The  fheuff  is  not  bound  to  warrant 
the  fufficfency  of  the  pledges  in  a 
repleviu  bond  :  if  they  are  appa- 
rently refponfiblc  it  is  fuflicicht. 
Htndle  v    Blades.  Page  22 5 

%.  The  Conrt  will  not  fct  afidc  pro- 
ceedings on  a  replevin-bond  becaufe 
the  a£lion  is  commenced  before 
breach,  for  it  may  be  pleaded. 
*  Aninfmous*  776 

RESIGNATIONS. 
Crofey  Sir  Nq/b,  Knighf,  refigns   the 
office  of  Judge  of  the  King's  Bench. 

Macdonald,  Sir  Archth  Id,  Knight,'  re- 
figns the  office  of  Lord  Chief  Baron 
of  the  fex  chequer,  and  is  created  u 
Baronet  300 

JfiansjulJ,  Sir  James,  Knight,  refigns 
the  office  of  Lord  Chief  Juftice  of 
the  Common  Picas.  392 

REVOCATION, 
§ff  Arbitration,  2,  3,  4, 


SCOTLAND, 
See  Bill  of  La»img,  2. 

■  SEAL-OFFICE. 

The  feal-affice  is  to  be  open  from  eleven 
to  two  and  five  till  feven  daring  term 
and  for  ten  days  after  rffuable  terms 
and  one  week  after  other  terms,  and 


SHIF'SiXEOISTftY.       9^ 

from  eteven-  to  three  at.oxhcr  'timet. 

Re&ula  Generality  Trinity  term,  1844. 

.    -  Pagejoz 

SEALER  OF  WRPPSj 

vW Holiday,  i.  t    *  « '.  *.'!>£ 

'  g£f -OFF.;  7 
See  Evidence,  It.  4, 5/    ;  *•"'-    ^  ^ 

SHERIFF, 
And  fee  Evidence,  II.  2.    Trespass 

AB    INITIO,  2.      j)AIL,  III.    1,2,3. 

Vendor  and  -Purchaser,  7,  8. 

executor,*}.    awfnoment,  7. 

1.  The  (heriffis  not  bound  to  warrant 
the  fufficiency  of  the  pledges  in  a 
replevin  bond :  if  they  are  appa- 
rently refponfible  it  is  fufficient. 
Hmdlc  v.  Blades.  '  %t$ 

2.  A  (her iff  who  takes  a  bail-bond, 
and  on  enquiry  denies  that  he  has 
taken  one,  cannot-  be  therefore  fued 
for  an  efcape.  •  325 

3.  But  be  would  be  liable 'in  an  a&ion 
for  not  affighing  on  rcqueft.  Mender. 
v.  Bridges.  -       '        325 

SHIPS  REGISTRY. 

1.  A  Damjh  vefiel  prize  to  BngS/h 
captors,  pur  chafed  by  an  EngVtfhman 
having  no  certificate  of  BrH't/b  re- 
gift  ry,  trading  to  St,  Michaels  9  is  not 
the  fubject  of  Portuguefe  capture  by 
reafon  of  the  fifth  article  of  the 
treaty  between  England  and  Portugal. 
Cohen  v.  Hannam.  10 1 

2.  The  mip-regiftera&s  do  not  prevent 
a  perfon  having  a  lien  on  the  ptyers, 
depofited  with  him,  of  x  fliip  which 

'       ''he 


$.  The  owner  of  a  vcffel,  upon  receiv- 
ing a  loan  of  200/..  depofued  her  in 
the  hands  of  a  broker,  and  executed 
a  bill  of  fale  to  Mm,  whereon'  wat 
an  indorfemenr,  that  that  alignment 
was  made  as  a  lien  or  fceurity  for 
the  loan  on  the  veffel,  and  that  the 
broker  fhould  immediately  fell,  and 
execute  a  lawful  bill  of  fale  of  her  to 
the  purchafer,  and  after  retaining  the 
loan,  com  million,  and  charges,  pay 
the  furplus  to  the  owner:  the  re- 
quifites  of  the  (hip-regifter  a6Vs  were 
not  purfued :  Held  that  thfc  was  no 
lien,  bat  a  mortgage  ;  but  void  Qnder 
thofe  ac"to ;  that  the  broker,  there- 
fore, could  not  retain  the  veffel  until 
payment  of  the  loan.  fVi/fon  v. 
Heather.  642 

SIMONY. 

I.  The  patron,  being  alfo  reclor  of 
A9  agreed  for  8750/  to  convey  to 
Z).»  Clerk,  the  advQwfon  in  fee,  and 
immediately,  to  rcfign  the  re&ory 
and  prcfent  D,  thereto/  pay  all  ex- 
pences,  aad  allow  D.  60/.  for  dila- 
pidations, and  that  D.  fhouJd  have 
the  profits  from  a  day  then  pad. 
The  ordinary  refilled  to  accept  the 
vendor's  refignation,  whereon  D. 
agreed  with  the  patron  for  the  pur- 
chafe  of  the  advowfon  at  8000/, 
allowing  6c/.  for  dilapidation*,  and 
lie  was  to  be  entitled  to  the  profits 
of  the  rectory  from  the  fame  pa  ft. 
4ay.  And,  four  days  after,  the 
**ndor  executed  an  agreement  to 
grant  him  a  kale  of  the  tithes  for 


cordtnglf executed,  ffyoo  tfcriath 
of  the  vendor,  the  king  pre£a«te4  fc 
that  turn  for  fimooj ,  and  upon  U£ 
death  of  the  king's  clerk,  the  heir 
of  the  vendor  diftnrbed  the1  per* 
chafer,  infilling  thai  the  giant  ci  the 
advowfon  was  void  by  realoa  of 
fimony.  Held  that  the  ctartevaace 
purporting  to  carry  the  wkole  a€- 
vowfon,  including  the  next  preiarr- 
ation,  was  at  all  events  gaming  the 
contract  to  be  finie&iacaU)  no  fin* 
ther  void  than  the  fi monacal  part  of 
the  tranfaflion,  which  could  tooen 
only  the  next  prefeotatioo,  exteoded; 
and  that  fo  much  of  the  conveyance 
as  applied  to  the  legal  part,  the  Fee 
of  the  advowfon,  wis  to  "Be  fep- 
ported,  Gteenzvoed  v.  Bjfbsp  $ 
London.  P^Fj1! 

STATUTE  OF  FRAUDS, 
See  Surrender. 

STATUTE  OF  LIMITATIONS, 
'See  Limitation  of  Arrtoas. 

STATUTES  eittd  a*  command  m. 

t 

H£Nf8. 

21.  r.  tj.     (Noa-rcfi4c*ccv)      10*  iQ 

22.  e.  5.    (Bridges. )  2£i 

Eliz. 
31.*.  6./ 5.     (Sisnooy.)  731 

Jac.I.  —  -   - 

2i.  £.4./ a.  (Veju^iapejiaiafiJoos.) 

•- .......  i.     ..'.755 


STATUTES. 


90* 


J*.,*.  1$,  ^Jfarigujtm  a£U)  Page  105. 

v-  •-.   ••  ^  .;:,  •":     •  523 

:   ,'Wm,  3. 
I  «  9,  <,  i  2.  J.  8.     (Suggeftion.)    265 

\'  .  Anne. 

rf,a0.aiivftt8.    (Budges.)  291.7. 

jr'.;!**    (Game.)  416 

12,  J?.  2.c.  12.     (Simony)  73  J 
i,2.  j?.  2.  *  1.6,     (Ufury.)  .  f  78 1 

*  Geo.  2. 

2.  *.  23  •,    Attornies.)  355 

j.c.iG.f.  4.     (Coals.)         ^       755 
ii.  *.  19.     (tlfc  and  occupation.)  25 

■ ^ — ;/•  ,0-     (Dtftrcfa)  451 

12    c.  29.     (Bridges. )  291 

19.  c.  32./  r.     (Bankrupt.)  445 

*9- *.  37.     (Wager  policies.)         207 
■     ■     ■     v  f:  5.  (  Payment  into  court.) 

203 
24.  r.44./.  #.  (JuHiccs  of  tlie  peace.) 

537 

29.  *.  l6.fi.  1,  2. 3,  4.    (Exportation 

off  arms.)  433 

30.  r.5.     (Mutual credits.)  56 

.  .  ,   -   Geo,  J. 
5.  £.14-/3.      (Fitting  in  inclofed 
grounds.)  441, 

13.  c.  78*/  19*  Diverting  roads.)  634 
j  3.  *.  84.  /  34.      (Kxcmption   from 

turnpike  tolls.)  340 

*4- C.78./.38.  Building act  (Notice.) 

2f.  91 

A  59»  40»  41-  93 

y#.  14.  26,  27.  42.  60. 62, 

63. 65.     (Kufancc.)  465 

S3'  *•  «•  /'4'    (Exportation  of  arms. ) 

433 


33.  ft  4.     (Alien  aft.)  ftyr  716 

34.  €•  <#,  .  (Skip's  rtgiftry,)  64$ 
35-  ft  63-  yj.8.  13.    .(Policy  ftamps  } 

361 
39.  c.  69.  J.  184*  Local     ( London 

Dock.)  536 

39  &  40.  c .  104*     (London  Court   of 

Conference)  (148 

41.  c.  IC9.     (General  inclofure  aft.) 

43.  f.46  7.4.      (Cofts  of  action  on 

judgment.)  364 

43-  ft  57-     (Convoy.)  49 

—  f.59.  (Bridges.)  3,97 
43.  r.84./  12.    .(Non-refidence.)  2. 

757 
A.  *9»  20.     (Caufe   for  li- 
cence.) 808 
/.  22.    (Regiftry  of  licences.) 

757 

/39-     (Peculiars.)  Vu 

43*  c- ' 53-  /  *3«     (Navigation  aft'.) 

'    .  523 

48.  c.  126.  JC  2.     (Licences  to  trade.) 

€75.712.717.721 

48.  f.  149.    (Stamp.  Bill  of  Jading.) 

533 

49.  €.  70.     (Local and perfonal.  City 

Lottery.)  '  120 

49.  c.  121./  8.     (Bankrupt.)      183 

/.  19.      (Difcharge    from 

covenants  in  leaks. )  797 

51.  *.  124./  a.  (Diftringas.)  69.  775 
51.     (Local  and  perfonal.    fy<Jlnvard 

inclofure.)   ,  3^5 

$2.     (Local  and  perfonal.   Btddington 

inclofure.)  ify 

$4.  £.  6.    (Non-refidcnt  clergy.)    304. 

306 

—  c.  54.       (Non-refident     clergy.) 

629.  807 

STAYING 


ASIDE  PROCEEDINGS, 
See  Practice,  VII. 

SUGGESTION, 
See  Warrant   op   Attorhey.    2. 

COSTS,    II.  **       As$lGHttRKT  OF 

Breaches. 

SUPERSEDEAS, 
See  Practice,  X.  Bail,  V.  1.  3. 
A  wrk  of  error  operates  as  a  fuper- 
icdeas  from  the  moment  of  allow- 
ance, though  the  Plaintiff  be  pro- 
ceeding at  a  di&ant  place  in  ignor- 
ance of  the  allowance.  Hawkins  v 
Jones.  P^204 

SURPLUSAGE, 
See  Deep,  a,  3-    Atermewt,  &c. 

SURRENDER. 

1.  If  a  landlord  in  the  middk  of  a 
quarter  accept*  from  his  tenant  the 
key  of  the  houfc  dem  fed,  under  a 
parol  agreement  that  upon  htr  then 
giving  up  the  poffeffinn,  the  rent 
[haft  ceafe,  and  he  hrmfelf  occupies 
the  pTemifea  from  that  time,  he  can- 
not afterwards  recover  in  an  action 
for  the  ufe  and  occupation  of  the 
houfc,  for  the  time  fubfequent  to 
his  accepting  the  key.  Whhthtad 
v.t?/#^  S'8 

j ,  A  tenancy  from  year  10  year  cannot 
be  determined  fo  at  to  bar  the  in- 
lereft  of  the  tenant'*  creditors,  un- 
let* thcic  be  either  a  legal  notice  10 
quit,  or  a  furrendcr  in  writing*  Dw 
wm  Ridoat.  Sl9 


TENANT  IN  COMMON; 
See  Party-*tai.L,  1,2.3- 

TENANT   FROM  YEAR  TO 
YEAR. 

^SURRRWDIR.     UstiWOCCm- 
TIO*»  • 

TENDER. 

f.  A  creditor  tell*  hirderk.prtww&f 
authonfctl  to  receive  money,  wf  i» 
receive' a  fom  if  offered  him  feyi  cer- 
tain  debtor,  for  that  he  W  j*t  it 
Into  the  hands  of  his  attorney,  wd 
the  clerk,  on  tender  na^rtfofe 
to  receive  the  rnoney.^^4^ 
reafon.  Held  tbttt»**«H 
,  tender  to  the  principal. 

2-  It  is  no  obje&ion  to  x  taiff  <** 
the  creditor  had  prt^r*** 
matlet    into    hifl    *lt*«f*  ^ 

TIME, 
$t*  LmtTATlOM  of  Act**1'   l*£ 
sumption,      it       L|CSfCI 

TKADL*  Ip 

TITLE- 

,,  ln:n  *&ion  to  reoiW  ^^ 
pofit  on  a  fWnoWb  aF^Jf 
dor's  failure  t«  make  *  P^  " 
Ihe  Onurt  ^  c^^f  ^ 
wheUierlhemkbcH^^ 

1.  For  a  contrtel  to  ^*I^J**j 
mean,  a  title  good  Urth**^ 
equity.  aC^ 


title: 

j*  A  Court  of  law  will  adjudge  a  title 
to  be  either  good  or  bad ;  having  no 
middle  term  for  it.  Mabtrly  v.  Ro- 
tint.'  >  .  Page  625 

4.  The  law  raifes  an  implied  promife  in 
a  {herrff  felling  goods  taken  in  exe- 
cution, that*  he  doe*  not  know  that 
he  13  dtrftitute  of  title  to  the  goods. 
Eelo v.  Bkda.  657 

TOLLS,  EXEMPTION  FROM, 
See  Turnpikes. 

TRESPASS. 
And  Jet  Sheriff..     Trespass,  ab 

initio.    Excessive  Damages. 
I4  In  an  a&ton  for  breaking  the  Plain- 
tiff's dole. and  treading  his  grafs, 
,  the  jury  are  warranted  in  consider- 
ing among  the  alia  enormia  the  of- 
.  fenfire  demeanor  of  the  Defendant. 

44* 
2.  And  where  the  improper  conduct  of 
the  Defendant  induced  the  jury  to 
give  50c/.  for  walking  on  common  - 
field  ftubble  land  after  harveft,  the 
Court  held  the  damages  were  not 
execifive.     Mereji  v.  Harvey.  ib. 

TRESPASS  AB  INITIO. 

1*  The  taking  an  unreasonable  quan- 
tity of  goods  under  procefs  of  at- 
tachment does  not  make  the  officer 
a  trefpaifcr  ab  initio.  Moore  v.  Tay- 
*  hr.'  69 

2*  If  a  fhersff  continues  in  poffeffion 
after  the   rtturn-day  of  the  writ, 

•  that  irregularity  makes  hfm  a  tfef- 
paffer  ab  initio,  but  will  not  fupport 
the  allegation  of  a  new  trefpafs  com- 
rhitted'by  him  after  the  ads  which 
lie-  juftinea  under  the  execution. 
AUhnbead  ▼.  BUdeu  \  98 


VARIANCE." 


$lt 


TRIAL  BY  PROVISO,  « 
&*Pkactici,  IV.  7. 

TURNPIKES. 
The  general  turnpike  a&  1 3  6.  3.  c.  84. 
/  34.  exempts  from  toll  carriage* 
paffing  on  »  turnpike  road  for  a 
lefs  diftance  than  ico  yards,  whe- 
ther they  quit  the  toad  on  the  fame 
fide  on  which  they  entered  it,  or  on 
the  oppofitc  fide.  Major  r.  0*ea> 
bam.  .    Page  $40 


VARIANCE, 
And  fee  Plbadbr,  V.  1 1, 12., 
1*  The  declaration  averred  that  the 
Defendant  charged  the  Plaintiff  with 
violently  affauhfng  him,  and  pro- 
cured a  warrant  to  apprehend  him 
for  the  faid  offence.  The  charge 
made  was  for  a  (faulting  and  ftr  iking, 
the  warrant  produced  recited  the 
charge  to  be  for  annulling  and  beat- 
ing ;  held,  that  this  wm  no  material 
variance.     Bynev.  Moore.  185 

2.  Upon- an  allegation  of  a  loan  of 
lawful  money  of  G*  B.  it  is  no  va- 
riance that  the  loan  is  proved  to  have 
been  of  foreign  coin,  at  pagodas. 
Harmgton  v.  Mamorm.  228 

3.  Bond,  conditioned  to  pay  loo/,  by 
fix  equal  payments  of  16/.  13/-.  4//; 
on  the  3d  oSOaober  in  every  year 
until  the  full  fum  of  one  pound?  was 

'  paid.    A  ftranger  inferted  the  word 

hundred  between  one  and  pounds ; 

•    the  Plaintiff,  on  oyer  crated-,  ret*  it 

out 


»»* 


VARIANCE. 


out  at  bang  "  until  the  fill  fom 
of  100/.  wa»  paid,"  and  held  a  fatal 
variance.  Waugh  v.  BuffM.  Page  707 
4.  Tmrbori  for  Talart  is  a  fata!  vari- 
ance.    Bingham  v.  Die  fa.  814 

VEJIDO*  AND  PURCHASER, 
And  ft*  Goods  som>  and  psiitsibd, 

I.  If  the  vendor  of  a  Icatfe,  in  which 
as  a  crrenant  not  to  affign,  contract 
Id  afign  hi*  intercft,  it  is  incumbent 
on  him,  and  not  on  the  purchafer,  to 
procure  the  leffor's  licence  for  the 
afiignment.     Ucyd  v.  Crtfpe.       249 

a.  In  an  adion  to  recover  back  the  de- 
pofit  on  a  purchafe,  upon  the  vendor's 
failure  to  make  a  pood  title,  the 
Courj  will  collaterally  inquire  whi- 
ther the  title  be  good  in  equity.  025 

3;  For  a  contract  to  make  a  good  title 
paeans  a  title  good  both  at  law  and 
ia  equity,  *&• 

4.  A  court  of  law  will  adjudge  a  title 
to  be  either  good  or  bad ;  having  no 
middle  term  for  it.  ib. 

5.  Whether  intereft  aeocffarily  accrues 
00  a  depofit  which  u  recovci ed  back. 

ib. 

6.  And  whether  it  can  be  recovered  as 
damages  on  the  money  counts,  with* 
out  a  fpcctal  count  for  intcreft,  qtmre. 
Jlsh$r/ej  v.  Rabin,  ib. 

7.  The  law  raifes  an  implied  promtfe 
in  a  (her iff  felling  goods  taken  in 
execution,  that  he  does  not  know 
that  he  is  deftitute  of  title  to  the 
goods.  "  657 

£•  To  an  action  founded  on  the  implied 
jpromife  that  the  vendor  of  gooda  did 
not  know  his  title  to  them  was  bad, 


it  ii  tto  defence  that*  0ie  vet 
a  uSerHF^s  au&rone**-*  sstef  del 
Plaintiff  to  give  hint  awwr  it  tei 
not  to  pay  ottr  the  proceei 
that  the  Plaintiff  hiving  orrtt 
give  fuch  notice,  the  Dcrenda 
over.     Peio  «.  Blade**  J**t 

9.  An  attorney,  who  was  ail fo  a 
tioneer,  received  a  depots*  on  pi 
ty  which  he  had  {old  by  mn€kioi 
after  queries  rifted  00  the  title, 
before  they  were  dewed*  paid 
the  depofit  to  his  principal.  C 
demand  of  the  depofit  by  the  bia 
he  anfwrrcd,  that  his.  print 
would  not  con  fen  t  to  return  it, 
would  enforce  die  contract.  H 
that  the  buyer  might  recover  1 
depofit  from  the  auctioneer  as  room 
had  and  received  to  the  PUintiff 
ufe ;  t .  beeaufe  the  Defendant,  as  tht 
vendor's  attorney,  had  notice  that  the 
title  had  not  been  cotnpleterf  before* 
he  paid  over  the  money:  2.  becante 
he  mided  the  Plaintiff  to  foe  himfelf, 
by  not  hying  he  had  paid  it  over. 
Edwards*.  Hod&mg.  *A$ 

VENUE, 
r .  The  Court  will  not  permit  one  onlj 
of  feveral  Defendants  to  remove  the1 
venue  to  a  county  palatine,  becauft 
it  has  in  that  cafe  no  authority  to 
bind  the  other  Defendants  to  the 
terms  of  not  afiigning^  error  00  the 
want  of  an  original.  Broddely  v. 
[  Riffon.  8j 

a.  If  an  a&toa  is  UmaJUe  brought  on 
a  promiffory  note^  the .  Plaintiff  m*y. 
,  retain  the  venue,  though  the  a&ion 
'  is  for  other  caufes  alfo.  J7$ 

3.  And  Ihe  Court  will  not  reftrain  the 

Plaintiff  ] 


Ml 


VWWJk 


kt  frfAtf  l*1**  «WWs  ,**  the  other tank*. 
„***#«*+**«  *  ;•    *W<tfr« 

firm*'  ^^^^^a^*0^*0*  ^C 
h^Zi  ^^<^#:*wtrf»  the  caufe  is 
»IM®<  K^"*-*****"  by  pcrfoos  «*e- 
k  ,,  ^ftc4;4*  the  queftion,  if  they  arc 
<*&»  tiM?*o>k*W**  torong.a*injereft 
^  ofk^e^ftfc^tblJft^ftioPKWoiitht 
.'^  t*b^olhknif%R*tym*AuQn.6Q$ 
'**«*'  W^***1  oncf-of  feveral  Defendant* 
'•  ^9  haafo&ved  judgment  by  default  in 
"  ^  Aftddlefcx,  the  Gouit  will  not,  on  the 
.^  application  vof  another  Defendant, 
i0[0  cJumgethervanueto  a  county  pal»> 
**;.,     tint.,    '   ...    .  43i 

^%6.  And fwrrwbcthcr  in  foch  cafe it 
cafe  be  changes!  to  any  county  what- 
ever. Gww*  **fkack*y>  <#• 
y.  The  Defendant  jn  a  penal  a&ion  on 
tjftatutt  pafe4  fiius  zr^-i.  **4- 
may  change  the  yenue  to  the  county 
w^ere  the  offence,  it  committed.  754 

8.  Whether  penal  adions  on  ftatutes 
^  paflW  fiacc  tha  ai  Jit.  i.  c.  4.  amft 
I  lay  the  venue  ia  *he  county  where 
'L.         the  offence  is  committed,  ewer*    #. 

9.  Admitted  arguendo  that  it  is  not  ne- 
ceffary.     Wynne)  Ji  BAmuh  Ckrk.  tt. 

1  o.  In  an  affion  on  die  cafe  for  running 

'*[  foul  of  pods  fixed  in  the  river,  fup- 

•-'*  porting  the  Plaintiff '8  wharf,  it  1% 

•:>*  not  seceuary  to  prove  the  pofts  or 

<:\  wharf  to  be  at  the  place  at  which 

;i':,:  U>ey  are.  under  ztuklicet  alleged  to 

.<'-  be  fitaate.    Homer  v.  Raymond.  789 
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USE  ANBOGGUPATION, 


$   &*!¥LE:ADfia,  I;  i,  *; 

*£    If  ft  landlord  in  the  middle  of  a  fluaxter 
accepts  from j^ftnAW .^e  ke^flf 


WAY  OtTN?CE??nT.    C/13. 

the  honfe  des«{ei,  under  a  parol 
•  agreement  that  upon  her.  tjicn^viog 
up  the  pofcffion,  the,  rsnt»fhall  ceafc, 
and  flic  never  afterwards  occupies 
the  premifes,  he  cannot  recover  10  an 
action  for  the  ufe  and  occupation  of 
the  honfe,  for  the  time  fubfequent 
to  bisecccp&tg Aekijri  'Wto&eixd' 
*i  GSfford,'  ■•-'    .  x.'  •-:  .  \     518 

USURY.  -  . 
A.  being  indebted  to  die  Plaintiff  in 
90/.  and  20/.  upon  legal  ooa&der- 
ations,  and  in  a  larger  fum  on  ufuri* 
bus  loans,  m  confideratioo '  of  the 
Plaintiff  advancing  him  150/.  more 
cm  legal  mtereft,  procured  him  the 
Defendant's  acceptances  for  iotf»> 
lob/.,  and  Jo/,  for  fecarfeg  the  whole 
balance  due  from  if.  to  the  Plaintiff. 
Held  that  thefe  bSs  were  fainted  by 
the  ufdrious  tranfa&ions,  and  could 
not  be  enforced  agatnft  the  Defend- 
ant, the  acceptor,  even  to  the  extent 
of  the  debts  untainted  by  the  ufury. 
Horn/on  v.  Hanneh  780 

WARRANT*  OF  ATTORNEY. 

t .  A.  warrant  of  attorney  needs  not  to 
be  by  deed.  264 

3 .  No  f uggeftion  is  neceffary  on  a  judg- 
ment by  warrant  of  attorney.        & 

3.  A  warrant  of  attorney  does  not  re* 
quire  an  attcfting  witnefs.  Kumtrfy 
v»  Mwffea.  It. 

WAY  OF  NECESSITY. 

I  •  A  way  of  nectffity  exifts  after  unity 
of  poffeffion  of  the  clofe  to  Which 
and  the  clofe  over  which,  and*  after 
a  fubfequent  fevertnee.  '  '31 1 

1'    ■'  \'  ^■-^  "■»;« 


purchafes  clofe  £.>  and  then  pur* 
chafes  clofc  C,  adjoining  to  clofe  if., 
and  through  which  he  may  enter 
clofe  A.%  and  then  fella  clofe  B. 
without  refcrvation  of  any  way,  and 
then  fella  clofes  A.  and  C;  the  pur- 
chafer  of  clofe  A.  (hall  have  the  an- 
cient way  of  neceflity  to  clofe  A.$ 
over  clofe  B.  Buckbyv.C*ks.P*iii 


WILL. 


See  Devisi. 


WITNESS, 
Atdfet  Evideuce,  I. 
i.  The  Court  refufed  an  attachment 
.  againft  a  witncla,  who  being  fub- 
pesnaed  without  a  particular  notice 


gent  bufinefs  of  his  trade.  althougi 
the  xaufc  waa  tried  in  his  abfeter 
aod  the  Plaintiff  nonfuited,  which  hj 
evidence  would  have  prevented. 

%•  So,  though  the  witnefs  waa  induced 
to  leave  the  court  by  the  reprefenu. 
tion  of  the  adverfe  attorney.  Blam± 
ford  v.  De  Tqfid.  & 

WORK  AND  LABOUR. 
A  requeft  to  a  tradelman  to  ftew  the 
Defendant's  hoofe,  and  the  Defend- 
ant  will  make  him  a  haadfome  pre- 
fent,  it  evidence  of  a  contract  to 
pay  a  reaionable  conapenfation  for 
the  work  and  labour  bcJLowed  ia 
that  fervtce.     Jewry  v.  tyf.      joj 


tHD  or  m  firry  Tomiflr. 


?rtoudby  A.  Strihan,  Law-Printer  to  Hit  MajtAv, 

Pristtri  -Strut,  London. 
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